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first  Monday  of  January,  1895,  and  continued  to  hold  and 
exercise  the  oflBce  after  the  expiration  of  said  term.  The 
present  action  was  brought  for  the  purpose  of  having  it  de- 
termined that  he  was  unlawfully  holding  the  office  and  should 
be  excluded  therefrom,  and  that  the  relator  had  been  duly 
elected  thereto  and  was  entitled  to  enter  upon  the  discharge 
of  its  duties.  In  his  answer  the  defendant  traversed  the  alle- 
gations of  the  complaint,  which  purported  to  show  that  the 
relator  had  received  a  majority  of  the  votes  cast  for  the  office 
at  the  election,  and  set  forth  his  claim  to  hold  the  office  by 
virtue  of  his  previous  election  thereto  and  the  failure  to  elect 
a  successor.  Thereafter  the  intervener  filed  a  complaint  in 
intervention  against  both  the  relator  and  the  defendant,  set- 
ting forth  therein  that  at  the  said  election  he  had  received  a 
majority  of  the  ballots  cast  for  the  office,  and  that  the  de- 
fendant had  unlawfully  intruded  into  and  usurped  the  said 
office.  Issue  was  joined  upon  this  complaint  by  both  the 
relator  and  the  defendant,  and  upon  the  trial  of  the  cause 
the  ballots  cast  at  the  election  were  opened  and  counted  by  the 
court,  from  which  it  determined  that  2,773  votes  had  been  cast 
for  the  relator  and  2,766  for  the  intervener,  and  thereupon 
rendered  judgment  in  favor  of  the  relator,  and  that  upon  his 
taking  the  oath  required  by  law  he  should  be  entitled  to  take 
upon  himself  forthwith  the  execution  of  the  duties  of  said 
office,  and  that  thereupon  the  defendant  be  excluded  from 
said  office.  From  this  judgment  the  defendant  and  the  inter- 
vener have  each  appealed,  the  appeal  of  the  defendant  being 
case  No.  1156,  and  that  of  the  intervener  No.  1202. 

1.  Dependant's  Appeal. — The  defendant  urges  in  support 
of  his  appeal  that  he  is  entitled  to  hold  the  office  until  his 
successor  shall  have  been  elected  and  qualified,  and  that,  as 
there  has  been  no  election  of  a  successor,  he  has  not  usurped, 
nor  does  he  unlawfully  hold  the  office;  that,  therefore,  the 
action  of  quo  warra/tito  against  him  is  unauthorized;  that, 
assuming  that  the  relator  had  been  in  fact  elected  at  the 
general  election,  he  had  not  taken  the  oath  of  office  at  the 
time  the  action  was  commenced,  or  when  the  judgment  herein 
was  rendered,  and  that  for  this  reason  also  he  is  entitled  to 
hold  the  office  and  discharge  its  duties;  that,  as  no  person  had 
been  declared  elected  to  the  office,  there  could  be  no  proceed- 
ing for  the  purpose  of  contesting  the  election. 
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The  office  of  judge  of  the  superior  court  is  created  by  the 
constitution,  and  the  same  instrument  declares  (art.  VI, 
sec.  6)  that  **the  term  of  office  of  judges  of  the  superior  court 
shall  be  six,  years  from  and  after  the  first  Monday  of  January 
next  succeeding  their  election."  There  is  no  provision  therein 
authorizing  such  judge  to  hold  his  office  '*  until  his  successor 
is  elected  and  qualified"  as  there  is  in  regard  to  the  office  of 
governor  and  other*  executive  officers,  and  the  omission  to 
make  such  a  provision  clearly  indicates  that  the  framers  of 
the  instrument  intended  that  the  term  of  office  of  a  judge  of 
the  superior  court  should  end  with  the  expiration  of  the  six 
years.  The  constitution  is  to  be  interpreted  by  the  language 
in  which  it  is  written,  and  courts  are  no  more  at  liberty  to  add 
provisions  to  what  is  therein  declared  in  definite  language  than 
they  are  to  disregard  any  of  its  express  provisions.  In  People 
V.  Whitman,  10  Cal.  38,  in  construing  a  provision  under  which 
an  executive  officer  is  authorized  to  hold  until  the  election  and 
qualification  of  his  successor,  the  court  said:  '^The  case  is 
different  with  respect  to  district  and  supreme  court  judges. 
They  hold  their  offices  from  a  day  certain  and  for  a  fixed 
period,  and  not  until  their  successors  are  qualified." 

The  appellant  does  not  contend  that  he  is  entitled  to  hold 
his  office  after  the  expiration  of  the  six  years  by  virtue  of  any 
provision  in  the  constitution,  but  he  relies  upon  the  provision 
of  section  879  of  the  Political  Code,  which  declares:  ** Every 
officer  must  continue  to  discharge  the  duties  of  his  office,  aU 
though  his  term  has  expired,  until  his  successor  has  qualified." 
This  section  does  not  in  terms  purport  to  give  authority  to  the 
incumbent  of  an  office  to  hold  the  same  after  his  term  has 
expired,  but  merely  imposes  certain  duties  upon  him  whenever 
he  is  authorized  to  hold  over  after  the  expiration  of  his  term. 
There  are  many  offices,  especially  those  created  by  the  legisla- 
ture, in  which  the  incumbent  is  authorized  to  hold  the  office 
until  the  election  and  qualification  of  his  successor,  and  full 
eflEect  can  be  given  to  section  879  by  limiting  its  provisions  to 
such  offices.  But  when  the  term  of  office  is  fixed  by  the  con- 
stitution in  definite  and  precise  language,  as  it  is  in  the  case 
of  judges  of  the  superior  court,  it  is  not  competent  for  the 
legislature  to  extend  that  term.  It  does,  however,  extend 
the  term,  if  its  declaration  that  an  incumbent  shall  continue 
to  perform  its  duties,  although  his  term  has  expired,  may  be 
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construed  as  giving  him  authority  to  continue  to  hold  the 
oflSce  after  the  expiration  of  his  term. 

The  provisions  of  section  9  of  article  XI  and  of  section  16 
of  article  XX  of  the  constitution,  cited  by  the  appellant,  as 
well  as  the  cases  cited  by  him  which  have  arisen  under  the 
provisions  of  these  sections,  are  inapplicable.  The  provision 
in  article  XI  relates  to  a  "county,  city,  town,  or  municipal 
ofOlcer,"  for  whose  term  of  o£5ce  the  cc&stitution  makes  no 
provision;  and  section  16  of  article  XX  relates  solely  to  officers 
whose  term  is  **not  provided  for  in  the  constitution."  The 
question  presented  in  the  cases  cited  by  him  was  whether  upon 
the  expiration  of  the  term  of  the  officer  a  vacancy  was  thereby 
created  which  the  governor  was  authorized  to  fill  by  i^point- 
ment  In  People  v.  TUton,  37  Cal.  614,  the  court  held  that 
the  provision  in  the  statute  that  the  officer  might  hold  his 
office  until  his  successor  was  elected  and  qualified  was  not  an 
extension  of  his  term  of  office,  in  violation  of  section  7  of 
article  XI  of  the  constitution  of  1849  (which  corresponds  to 
section  9  of  article  XI  of  the  present  constitution),  but  was 
the  creation  of  an  additional,  contingent  term,  which  was 
within  the  power  of  the  legislature.  The  legislature,  however, 
has  no  power  to  create  an  additional  term  for  an  office  whose 
term  is  limited  by  the  constitution.  .  In  People  v.  Edwards, 
93  Cal.  153,  the  court  said:  ''Where  the  term  of  office  is 
fixed,  determinate,  a  provision  requiring  the  officer  to  con- 
tinue to  discharge  the  duties  of  his  office,  although  his  term 
has  expired,  until  his  successor  has  qualified,  adds  an  ad- 
ditional, contingent,  and  defeasible  term  to  the  original  fixed 
term."  In  the  case  of  an  office  created  by  the  legislature,  as 
were  all  the  offices  in  the  cases  cited  by  the  appellant,  it  was 
competent  for  the  legislature  to  provide  for  such  additional 
contingent  term,  but  when  the  office,  as  well  as  its  term,  is 
''fixed,  determinate,"  by  the  constitution,  the  legislature  has 
no  power  to  extend  or  diminish  the  term  or  to  add  any  con- 
tingent term  thereto.  In  Stration  v.  Oulton,  28  Cal.  44,  the 
court  expressly  stated  that  its  decision  was  not  to  be  under- 
stood as  holding  that  the  rule  of  the  common  law  would  extend 
to  members  of  the  legislature,  or  to  judicial  officers,  or  to  the 
executive. 

We  hold,  therefore,  that  the  term  of  office  of  the  defendant 
expired  January  7,  1901,  and  that  he  was  not  entitled  to  con- 
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tinne  to  hold  the  office  after  that  time.  As  he  was  therefore  at 
all  times  thereafter  unlawfully  holding  the  office,  the  action 
of  quo  warranto  was  properly  brought  for  the  purpose  of 
removing  him  therefrom.  Whether  the  relator  is  entitled  to 
the  office,  or  whether  in  the  controversy  between  the  relator 
and  the  intervener  the  court  committed  any  error,  is  a  matter 
which  does  not  concern  the  defendant  {People  v.  Abbott,  16 
Cal.  358),  and  upon  which  he  is  not  entitled  to  be  heard. 

2.  Intebveneb's  Appeal. — The  intervener  has  appealed 
from  the  judgment  upon  the  ground  that  the  court  erred  in 
rejecting  from  the  count  certain  ballots  which  should  have 
been  counted  for  him,  and  in  counting  for  the  relator  certain 
ballots  which  should  have  been  rejected.  Objections  and 
exceptions  to  the  rulings  thereon  were  made  by  the  respective 
parties  to  the  validity  of  a  great  number  of  the  ballots,  and 
the  ballots  thus  excepted  to  have  been  brought  to  this  court 
for  inspection.  It  is  only  necessary,  however,  to  consider 
those  which  the  appellant  has  specified  in  his  brief  as  errors 
for  which  he  seeks  a  reversal  of  the  judgment. 

The  bill  of  exceptions  upon  which  the  appeal  is  presented, 
in  addition  to  exceptions  taken  by  the  intervener,  contains  also 
certain  exceptions  taken  by  the  relator  to  the  rulings  of  the 
court  upon  the  validity  of  the  ballots ;  but  it  is  urged  by  the 
appellant  that  these  exceptions  on  the  part  of  the  relator 
cannot  be.  considered  upon  this  appeal,  citing  in  support  of 
this  position  certain  cases  in  which  it  has  been  held  that  upon 
an  appeal  from  a  judgment  this  court  will  not  consider  any 
errors  committed  against  the  respondent.  The  principle  of 
these  cases,  however,  is  inapplicable  to  a  proceeding  of  this 
nature.  Upon  a  recount  of  the  ballots  in  a  contested  election 
case  the  superior  court  reviews  the  action  of  the  canvassing 
boards  for  the  purpose  of  determining  whether  the  ballots 
have  been  correctly  counted,  and  in  connection  therewith  to 
determine  whether  any  of  the  ballots  that  were  cast  should  be 
rejected  from  the  count.  In  making  its  rulings  for  this  pur- 
pose it  is  manifest  that  they  should  have  a  uniform  and 
impartial  application  to  both  parties,  and  that  the  same  ruling 
which  it  makes  in  reference  to  counting  or  rejecting  ballots 
offered  by  one  party  should  be  made  when  similar  ballots  are 
offered  on  behalf  of  the  other  party.  If  in  making  such  ruling 
the  court  has  erroneously  rejected  a  ballot  in  favor  of  the 
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appellant,  or  erroneously  counted  one  in  favor  of  the  respond- 
ent, there  can  be  no  injustice  in  permitting  the  respondent  to 
show  that  this  error  against  the  appellant  is  offset  by  a  sim- 
ilar error  in  his  favor.  If  it  appears  from  the  record  that  the 
errors  urged  by  the  appellant  are  counterbalanced  by  similar 
errors  against  the  respondent,  the  appellant  fails  to  show 
that  he  has  been  prejudiced  by  the  judgment.  (See  Web* 
ster  V.  Byrnes,  34  Cal.  273;  People  v.  Town  of  SatLsalito, 
106  Cal.  500.)  The  respondent  is  not  asking  upon  this  appeal 
for  any  affirmative  relief  against  the  appellant,  nor  does  he 
ask  the  court  to  consider  any  ruling  of  the  superior  court  of 
a  character  different  from  the  rulings  objected  to  by  the  appel- 
lant; but  he  urgeys  that  the  rulings  to  be  applied  to  all  the 
ballots,  whether  offered  or  objected  to  by  either  party,  should 
be  the  same,  and  claims  that  in  that  case  the  errors  relied  upon 
by  the  appellant  are  shown  to  be  harmless,  since  it  appears 
from  the  record  that  a  different  result  would  not  have  been 
reached. 

Neither  is  the  respondent  deprived  of  the  right  to  have 
these  exceptions  by  him  considered,  by  reason  of  the  fact, 
as  stated  in  the  brief  of  appellant,  that  upon  the  rendition 
of  the  judgment  he  assumed  the  office  and  entered  upon  the 
discharge  of  its  duties.  By  this  act  he  did  not  take  or  accept 
the  fruits  of  the  judgment  from  the  appellant,  nor  has  he 
taken  any  appeal  from  the  judgment  whose  fruits  he  has 
accepted;  but  he  is  merely  seeking  to  maintain  the  validity 
of  that  judgment  by  the  very  record  which  has  been  brought 
here  by  the  appellant.  The  operation  of  the  judgment  against 
the  defendant  was  not  stayed  by  the  appeal  of  the  intervener 
(Code  Civ.  Proc,  sec.  949),  and  the  relator  in  qualifying  for 
the  office  and  entering  upon  its  duties  was  merely  acting  in 
compliance  with  the  provisions  of  the  law. 

The  statement  in  the  bill  of  exceptions  that  **  other  ballots 
were  objected  to  by  both  parties  and  counted  or  rejected  by 
the  court  and  excepted  to  which  are  not  mentioned  herein,'* 
is  not  available  to  appellant  for  the  purpose  of  reversing  the 
judgment  or  depriving  the  respondent  of  the  right  to  have 
his  objections  and  exceptions  to  the  rulings  thus  made  con- 
sidered upon  the  appeal.  It  was  incumbent  upon  the  appel- 
lant to  include  in  his  bill  of  exceptions  all  the  errors  of  the 
court  below  upon  which  he  relied  for  a  reversal. 
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For  the  sake  of  brevity  the  ballots  which  are  designated  in 
the  bill  of  exceptions  as  ** Intervener's  Exhibit,  counted,"  are 
designated  in  this  opinion  by  the  letter  a;  ** Intervener's  Ex- 
hibit, rejected,"  by  the  letter  b ;  ** Relator's  Exhibit,  counted," 
by  the  letter  c;  and  ''Relator's  Exhibit,  rejected,"  by  the 
letter  d. 

The  bill  of  exceptions  does  not  show  that  the  objections  of 
appellant  to  Ballots  Nos.  33  (a)  and  289  (a)  were  overruled 
by  the  court,  or  that  the  said  ballots  were  counted  for  the 
relator.  The  objection  made  by  him  to  ballots  Nos.  44  (b) 
and  48  (b),  '^  because  neither  of  said  ballots  had  a  cross 
stamped  after  the  name  of  said  relator,"  and  the  objection 
to  ballot  No.  281  (a),  that  it  has  **a  cross  over  the  word 
*  electors'  in  the  Republican  ticket,"  ifl  not  sustained  by  an 
inspection  of  the  ballots. 

Ballot  No.  22  Xc),  which  had  been  rejected  by  the  election 
board,  was  properly  counted  for  the  relator.  The  mark 
resembling  a  letter  S,  which  the  appellant  claimed  was  an 
identifying  mark,  clearly  appears  to  be  an  offset  by  folding 
from  the  writing  placed  upon  the  ballot  by  the  board,  after 
the  ballot  had  left  the  hands  of  the  voter.  There  was  no 
evidence  before  the  court  from  which  it  could  reject  the  ballot 
upon  the  ground  that  it  was  the  second  ballot  of  a  voter.  So, 
too,  ballot  No.  303  (a)  was  properly  counted  for  the  relator. 
The  mark  which  the  appellant  claimed  to  be  a  double  cross  is 
shown  by  inspection  to  be  clearly  an  offset  caused  by  folding 
the  ballot  while  the  ink  was  wet. 

Ballots  Nos.  145  (c)  and  154  (c)  are  inartistically  marked, 
having  straight  lines  instead  of  a  cross  opposite  some  of  the 
names,  vhich  the  superior  court  held  might  have  been  made 
for  the  purpose  of  a  distinguishing  mark,  as  well  as  through 
want  of  skill,  and  therefore  rejected  them.  The  action  of  the 
superior  court  in  thus  construing  the  ambiguous  marks  upon 
the  ballots  must  be  held  conclusive  and  not  subject  to  review. 

A  large  number  of  ballots  were  rejected  from  the  count  in 
favor  of  either  contestant  upon  the  ground  that  a  double  cross 
marked  thereon  by  the  voter  was  a  distinguishing  mark  by 
which  they  could  be  identified.  This  was  in  accordance  with 
the  rule  declared  in  Farnham  v.  Boland,  134  Cal.  151,  although 
that  case  had  not  then  been  decided.  Upon  many  of  the  bal- 
lots thus  marked  the  court  made  provisional  rulings  when 


20  PEOPiiB  V.   Campbell.  [138  Cal. 

they  were  oflfered,  reserving  them  for  further  consideration 
before  deciding  the  case,  and  upon  the  final  submission  of  the 
cause  held  that  of  these  ballots  twenty-three  should  be  counted 
for  the  relator  and  twenty-four  for  the  intervener,  giving  as 
its  reasons  therefor  that  in  its  opinion  the  manner  in  which 
the  double  cross  was  made  upon  the  several  ballots  indicated 
that  the  voter  had  intended  to  cast  his  ballot  in  that  way.  In 
this  respect  the  court  failed  to  respect  the  rule  given  in 
FamJiam  v.  Bdand,  and  disregarded  the  provision  of  section 
1215  of  the  Political  Code  forbidding  the  voter  from  placing 
any  mark  upon  his  ballot  by  which  it  ^^may  afterward  be 
identified.'*  The  intent  of  the  voter  must  be  determined  by 
an  inspection  of  the  ballot,  and  upon  whether  there  is  any 
mark  thereon  by  which  it  may  be  identified,  irrespective  of 
any  conjecture  as  to  the  purpose  or  circumstances  under 
which  the  mark  was  made.  Of  the  ballots  thus  counted  for 
the  relator  the  appellant  specified  eleven  as  having  been  im- 
properly counted  for  the  relator  by  reason  of  being  thus 
marked  with  a  double  cross,  and  insists  that  under  the  rule 
declared  in  Famham  v.  Boland  they  should  have  been  rejected. 
In  reply  to  this  objection  the  respondent  shows  that  it  appears 
from  the  bill  of  exceptions  that  a  far  larger  number  of  bal- 
lots marked  by  the  voters  with  a  double  cross  were  counted 
for  the  intervener  over  the  objections  of  the  relator,  and  that 
it  thus  appears  that  the  intervener  was  not  prejudiced  by  the 
rulings  of  the  court 

The  objections  of  the  appellant  to  counting  for  the  relator 
ballots  Nos.  36  (a),  137  (a),  and  276  (a),  upon  the  ground 
that  they  contain  certain  erasures  which  might  serve  as  dis- 
tinguishing marks,  should  have  been  sustained  and  the  votes 
rejected  {Salcido  v.  Roberts,  136  Cal.  670) ;  but,  as  in  the  case 
of  ballots  marked  with  a  double  cross,  the  relator  has  pointed 
out  that  the  court  counted  for  the  intervener  over  his  objec- 
tions ballots  Nos.  163  (c),  192  (c),  and  333  (c),  in  which 
there  were  similar  erasures,  and  that  therefore  no  harm  was 
done. 

The  appellant  also  assigns  ajs  error  the  rejection  of  certain 
ballots  in  his  favor,  which  he  says  an  examination  **will  fail 
to  reveal  any  defect  deserving  of  notice."  Of  the  ballots 
thus  specified  No.  19  (b)  has  a  large  ink-blot  on  one  of  the 
margins;  No.  85  (b)  hrs  a  hole  through  it  where  an  attempt 
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was  made  to  erase  a  mark  made  with  the  stamp;  No.  213  (b) 
has  a  cross  below  the  voting-space  in  the  Republican  column 
for  electors;  No.  323  (b)  has  a  cross  opposite  *'For  Electors" 
in  the  Republican  column.  These  were  distinguishing  marks, 
and  justified  the  court  in  refusing  to  count  the  ballots.  In 
the  other  ballots  thus  specified  there  are  either  erasures  or 
attempted  erasures  of  marks  once  placed  upon  the  ballot  by 
the  voter,  which  he  afterwards  sought  to  remove,  apparently 
either  because  it  did  not  indicate  the  vote  he  wished  to  cast  or 
because  he  had  made  a  mistake  in  placing  the  cross,  or  after 
placing  it  had  wished  to  vote  differently.  They  were  each  a 
deliberate  act  of  the  voter,  in  contravention  of  the  provision 
of  section  1207,  which  provides  that  if  the  voter  spoil  a  ballot 
he  must  return  it  to  the  ballot  clerk  and  receive  another  in 
its  place.  The  voter  ** spoils*'  a  ballot  when  he  marks  it  differ- 
ent from  the  mode  in  which  he  wishes  to  vote  or  places 
thereon  any  mark  by  which  it  may  be  identified.  He  is  not 
permitted  to  correct  the  ballot  himself  by  erasing  the  mark, 
but  must  procure  another  in  its  stead. 

In  ballots  Nos.  95  (a),  134  (a),  235  (a),  and  242  (a),  the 
voter  had  marked  a  cross  after  the  words  '*No  nomination" 
printed  in  one  of  the  columns.  The  court  overruled  this 
objection  to  their  validity  and  counted  the  ballots  for  the 
relator.  The  same  defect  exists  in  ballot  No.  70  (c),  which 
was  counted  for  the  intervener.  Each  of  these  ballots  should 
have  been  rejected.  {Patterson  v.  Hartley,  136  Cal.  265; 
People  V.  Board  of  Canvassers,  156  N.  Y.  36.) 

In  ballots  Nos.  18  (a)  and  236  (a)  the  name  of  the  relator 
was  printed  in  the  Democratic  column,  and  was  also  written 
in  the  blank  column,  and  for  this  reason  they  were  errone- 
ously counted  for  him.  Section  1205  provides  that  the  voter 
shall  prepare  his  ballot  ''by  marking  a  cross  after  the  name 
of  the  person  or  persons  for  whom  he  intends  to  vote,"  or 
''by  writing  a  name  or  names  in  the  blank  column."  He  is 
not  authorized  to  do  both.  The  writing  of  a  name  in  the  blank 
column  after  having  marked  a  cross  in  the  printed  column 
against  the  name  of  a  candidate  for  the  same  office,  is  a  most 
efficient  mode  of  placing  an  identifying  mark  upon  a  ballot. 
For  the  same  reason  ballots  Nas.  118  (c)  and  228  (c)  were 
erroneously  counted  in  favor  of  the  appellant.  No.  118  (c) 
has  a  cross  marked  against  the  names  of  the  nine  electors 
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printed  in  the  Democratic  column,  and  has  also  the  name 
**Wm.  McKinley"  written  for  elector  in  the  blank  column. 
No.  228  (c)  has  a  cross  marked  against  the  printed  names  for 
electors  in  the  Republican  column,  and  has  also  nine  names 
written  for  electors  in  the  blank  column. 

The  court  properly  rejected  ballot  No.  322  (d),  in  which  a 
cross  was  marked  against  the  printed  names  of  the  electors  in 
the  Republican  column,  and  the  name  ** McKinley"  was  writ- 
ten in  the  blank  column  for  electors,  and  upon  the  same 
ground  should  have  rejected  the  two  ballots  above  named.  In 
ballot  No.  164  (d)  the  name  "Wm.  Mclnly"  was  written  in 
the  blank  column  for  electors,  but  did  not  have  a  cross  marked 
against  any  of  the  printed  names  for  that  oflBce.  It  was 
therefore  improperly  rejected,  and  should  have  been  counted 
for  the  intervener.    (See  Patterson  v.  Hartley,  136  Cal.  265.) 

Ballot  No.  159  (a)  was  improperly  counted  for  the  relator. 
The  name  of  **  Joe  Jachan"  was  written  in  the  blank  column 
for  the  ofSce  of  constable,  and  a  cross  was  also  stamped  against 
it.  Section  1205  permits  the  voter  to  make  a  cross  only  after 
a  printed  name. 

In  ballot  No.  323  (a)  the  name  of  ''John  Davis  Clark"  was 
written  in  the  blank  column  for  supervisor,  and  the  inter- 
vener's objection,  **  because  of  writing  outside  of  voting  space 
in  the  blank  column,"  was  overruled  and  the  ballot  counted 
for  the  relator.  This  objection  was  based  upon  the  fact  that 
the  name  is  written  in  the  blank  column,  but  beneath  the  line 
in  which  the  office  was  designated.  This,  however,  did  not 
violate  any  mandatory  provision  of  the  statute,  and  the  objec- 
tion was  properly  overruled.  The  objection  that  writing  his 
name  in  the  blank  column  was  unauthorized  because  it  was 
also  printed  upon  the  ballot  was  not  made  in  the  superior 
court.  It  cannot  be  considered  when  made  for  the  first  time 
upon  appeal.  (Lay  v.  Parsons,  104  Cal.  661.)  For  the  same 
reason  the  objection  of  the  relator  to  counting  for  the  inter- 
vener ballot  No.  196  (c),  upon  the  ground  that  the  voter  had 
marked  a  cross  after  the  words  **No  nomination,"  cannot 
be  considered.  The  only  objection  made  in  the  superior  court 
was  **on  the  ground  that  the  name  of  J.  B.  Glover  was  written 
on  said  ballot." 

As  above  seen,  the  superior  court  counted  in  favor  of  the 
appellant  one  ballot  more  of  those  marked  with  a  double  cross 
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than  it  did  for  the  relator,  all  of  which  we  have  shown  should 
have  been  rejected.  Deducting  this  vote  from  the  total  of 
those  counted  by  it  for  the  appellant,  and  making  other  proper 
corrections  of  the  count,  as  hereinbefore  indicated, — viz.,  by 
deducting  from  those  counted  in  favor  of  the  relator  ballots 
Nos.  95, 134,  235,  242, 18,  236,  and  159,  and  from  those  counted 
in  favor  of  the  appellant  ballots  Nos.  70,  118,  and  228,  and 
adding  to  the  score  for  the  appellant  ballot  No.  164, — it  results 
that  three  more  votes  were  cast  for  the  relator  than  for  the 
appellant,  and  that  the  judgment  declaring  him  elected  was 
therefore  correct. 

The  court  properly  rendered  judgment  against  the  inter- 
vener for  the  costs  of  the  proceedings  incurred  subsequent 
to  filing  the  complaint  in  intervention.  By  filing  his  com- 
plaint in  intervention  he  made  the  relator  a  defendant  thereto, 
and  from  the  judgment  thereon  against  him  the  plaintiff  was 
entitled  to  recover  costs  from  the  intervener,  by  virtue  of  the 
provisions  of  section  1024  of  the  Code  of  Civil  Procedure,  if 
this  be  regarded  as  a  special  proceeding,  or  by  virtue  of  sec- 
tion 1025  of  the  Code  of  Civil  Procedure,  if  it  be  regarded  as 
an  action. 

The  judgment  is  affirmed. 

Van  Dyke,  J.,  McFarland,  J.,  and  Garoutte,  J.,  concurred. 


[8.  F.  No.  2494.    Department  One.— December  5,  1902.] 

EUGENIE  E.  MOORE,  Respondent,  v.  A.  W.  THOMPSON 
et  aL,  Appellants. 

Dismissal  roR  Want  of  Prosecution— Motion  to  Vacate— Excusable 
Neglect— Counter-Affidavits— Hearsay— Duty  op  Court.— Upon 
the  hearing  of  a  motion  to  vacate  a  judgment  of  dismissal  for  want 
of  prosecution,  based  upon  affidavits  showing  a  case  of  excusable 
neglect  on  the  part  of  the  plaintiff,  the  court  was  authorized  to  dis* 
regard  counter-affidavits,  which  only  expressed  the  opinions  of  the 
affiants,  or  hearsay  based  upon  the  information  of  others,  and  which 
they  purported  to  give  on  their  information  and  belief,— and  if 
satisfied  that  the  neglect  was  excusable,  it  was  the  duty  of  the 
court  to  set  aside  the  former  order. 
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Id.— DisGBsnoN— Peesuicptioks^Bubdin  upon  Appiujlvt.— All  pre- 
sumptiosB  are  against  the  abuse  of  diseretioii  of  the  eonrt  in  Taeating 
a  former  judgment  or  order  on  the  ground  of  exeosable  negleet; 
and  the  burden  in  all  eases  is  upon  the  appellant  to  make  it  appear 
that  the  diseretioii  of  the  court  was  abused  in  making  the  order 
appealed  from. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  Citj 
and  County  of  San  Francisco  yacating  a  judgment  of  dia- 
missaL   F.  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  W.  Thompson,  in  pro.  per.,  John  S.  Wright,  and  W.  B. 
Colby,  for  Appellants. 

H.  B.  Montague,  and  B.  Percy  Wright,  for  Respondent. 

HARBISON,  J. — ^Appeal  from  an  order  yacating  an  order 
and  judgment  dismissing  the  action  for  want  of  prosecution. 

The  superior  court  made  an  order  in  this  action  October 
23,  1899,  upon  the  motion  of  the  defendant,  dismissing  the 
action  for  want  of  prosecution,  and  judgment  thereon  was 
thereupon  entered.  Subsequently  the  plaintiff  moyed  the 
court  to  yacate  and  set  aside  the  said  order  upon  the  ground, 
among  others,  that  the  same  was  made  through  her  inadyer- 
tence  and  excusable  neglect  Upon  the  hearing  this  motion 
was  granted  and  the  judgment  was  set  aside.  From  this  order 
the  defendants  haye  appealed. 

The  plaintiff  is  a  resident  of  Oregon,  and  at  the  commence- 
ment of  the  action  Mr.  R.  Percy  Wright  was  her  attorney,  by 
whom  the  complaint  was  filed,  and  who  remained  her  attorney 
of  record  until  August  4,  1899,  when,  by  an  order  of  court, 
Mr.  H.  B.  Montague  was  substituted  in  his  place.  Notice 
of  this  substitution  was  seryed  upon  the  defendants  August 
7th,  and  on  August  16th  they  gaye  him  notice  that  on  the 
25th  of  that  month  they  would  moye  to  dismiss  the  cause  for 
want  of  prosecution,  accompanying  the  same  with  affidayits 
tending  to  show  that  the  controyersy  between  the  parties  had 
been  settled.  At  the  hearing  upon  this  motion  an  afBdayit 
by  the  plaintiff  was  read  in  response  thereto,  in  which  she 
stated  that  she  had  relied  upon  Mr.  Wright  as  her  attorney 
for  the  prosecution  of  the  cause  until  the  substitution  of  Mr. 
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Montague,  and  that  the  delay  in  prosecuting  the  caae  had  been 
without  her  knowledge  or  consent.  Upon  these  affidavits  the 
court  granted  the  motion  of  the  defendant  Thereafter  Mr. 
Montague  gave  notice  to  the  defendant  of  a  motion  on  behalf 
of  the  plaintiff  to  vacate  this  order,  accompanying  the  same 
with  affidavits  of  himself  and  Mr.  Wright  In  his  own  affida- 
vit he  stated,  in  reference  to  the  affidavits  upon  which  the 
former  motion  of  the  defendants  was  based,  that  at  the  hear- 
ing thereof  he  was  entirely  ignorant  of  the  statements  therein 
relating  to  the  previous  history  of  the  case,  and  that  prior 
to  the  hearing  he  had  made  many  efforts  to  obtain  an  inter- 
view with  the  former  attorney  of  the  plaintiff,  Mr.  Wright, 
but  had  failed  to  find  him  or  obtain  any  knowledge  of  his 
whereabouts;  that  after  the  granting  of  the  motion  he  con- 
tinued his  efforts  to  find  Mr.  Wright,  and  when  he  did  find 
him  and  exhibited  to  him  the  affidavits  on  which  the  motion 
had  been  made,  Mr.  Wright  stated  to  him  that  many  of  the 
statements  therein  were  erroneous,  and,  at  Mr.  Montague's 
request,  agreed  to  make  an  affidavit  setting  forth  a  true 
statement  of  the  facts.  Mr.  Wright  in  his  affidavit  set  forth 
various  matters  relating  to  the  controversy  between  the  par- 
ties, controverting  any  claim  that  there  had  been  a  settlement 
of  the  controversy,  and  also  setting  forth  as  one  of  the  grounds 
for  not  having  prosecuted  the  action  that,  as  the  principal 
defendant  had  been  absent  from  the  state  since  its  commence- 
ment, he  had  been  unable  to  get  service  of  the  sunnnons  upon 
him,  and  the  cause  was  therefore  not  fully  at  issue.  He  also 
stated  that  he  did  not  know  of  the  motion  to  dismiss  the 
action  until  he  was  informed  thereof  by  Mr.  Montague  some 
time  after  it  had  been  granted.  He  also  presented  in  his 
affidavit  certain  facts  tending  to  show  that  there  were  good 
reasons  for  Mr.  Montague's  failure  to  find  him  and  procure  an 
affidavit  from  him  prior  to  the  hearing  of  that  motion,  and 
that  such  failure  was  not  the  result  of  carelessness  or  neglect. 
The  main  ground  of  the  present  motion  was  the  excusable 
neglect  on  the  part  of  the  plaintiff  at  the  hearing  of  the  prior 
motion,  and  the  basic  fact  of  this  ground  was  the  failure  of 
Mr.  Montague  to  procure. and  present  at  that  hearing  an 
affidavit  from  Mr.  Wright  in  reply  to  the  affidavits  on  the  part 
of  the  defendants.  If  these  affidavits  on  the  part  of  the  plain- 
tiff  were  sufficient  to  satisfy  the  court  that  Mr.  Montague 
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had  made  a  reasonable  effort  to  find  Mr.  Wright,  and  that  he 
had  shown  a  suflScient  reason  for  his  failure  to  find  him,  it  was 
justified  in  holding  that  his  neglect  to  find  him  was  excusable. 
The  facts  upon  this  point  which  were  set  forth  in  the  affida- 
vits of  Mr.  Montague  and  Mr.  Wright  were  not  controverted 
at  the  hearing.  The  counter-affidavits  filed  on  behalf  of  the 
defendants  were  only  the  opinions  of  the  affiants,  or  hearsay, 
based  upon  the  information  of  others,  and  which  they  pur- 
ported to  give  on  their  ** information  and  belief."  The  court 
was  therefore  fully  authorized  to  disregard  them. 

Under  section  473  of  the  Code  of  Civil  Procedure  the  court 
is  authorized  to  relieve  a  party  from  a  judgment,  order,  or 
other  proceeding  taken  against  him  through  his  inadvertence 
or  excusable  neglect,  and  this  provision  of  the  section  being  of 
a  remedial  nature,  is  to  be  liberally  construed.  The  exercise 
of  the  authority  given  to  the  court  by  this  section  is  confided 
to  its  discretion,  and  will  not  be  disturbed  upon  an  appeal 
therefrom,  unless  it  shall  be  made  clearly  to  appear  that  such 
discretion  was  abused.  {Seymour  v.  Wood,  63  Cal.  81 ;  Buell 
V.  Emerich,  85  Cal.  116;  Nicoll  v.  Weldon,  130  Cal.  666;  Win- 
chester V.  Black,  134  Cal.  125,  and  cases  there  cited.)  The 
rule  is  equally  applicable  whether  the  motion  is  granted  or 
refused,  although  it  has  been  said  in  some  cases  that  we  listen 
more  readily  to  an  appeal  from  an  order  refusing  to  set  aside 
a  default  than  where  the  motion  has  been  granted.  All  pre- 
sumptions will  be  indulged  in  favor  of  the  correctness  of  the 
court's  action,  and  the  burden  in  all  cases  is  upon  the  appel- 
lant to  make  it  appear  that  its  discretion  was  abused  in  making 
the  order. 

An  order  granting  a  motion  to  dismiss  an  action  for  want 
of  prosecution  is  also  a  motion  resting  largely  in  the  discre- 
tion of  the  trial  court,  and  will  not  be  interfered  with  on 
appeal  unless  it  appears  that  such  discretion  has  been  abused ; 
but  a  motion  to  set  aside  that  order^  made  to  the  court  by 
which  it  was  granted,  is  not  only  itself  addressed  to  the  dis- 
cretion of  the  court,  but  this  discretion  may  be  affected  or 
controlled  by  facts  brought  to  its  notice  which  were  not  before 
it  on  the  original  hearing,  and  if  in  its  opinion  these  facts 
qualify  the  facts  originally  presented,  so  that  upon  a  consid- 
eration of  the  whole  a  different  result  might  be  reached,  its 
discretion  is  properly  exercised  by  vacating  the  former  order. 
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The  underlying  question  to  be  determined  in  such  cases  is 
whether  there  was  any  neglect  of  the  moving  party  in  not 
presenting  these  facts  at  the  hearing  of  the  original  motion, 
and  if  there  was,  whether  such  neglect  was  excusable.  These 
are  facts  which  are  to  be  determined  by  the  superior  court 
upon  the  proofs  presented  to  it,  and  if  it  is  satisfied  that  the 
neglect  was  excusable,  it  is  its  duty  to  set  aside  the  former 
order.  (See  Melde  v.  Reynolds,  129  Cal.  308.)  Upon  the 
facts  set  forth  in  the  aflSdavits  filed  in  support  of  the  present 
motion,  the  superior  court  in  granting  the  motion  must  have 
found  that  the  neglect  of  the  plaintiff  to  procure  the  affidavit 
of  Mr.  Wright  was  excusable,  and  it  must  be  held  that  the 
appellants  have  failed  to  show  that  in  granting  the  motion 
the  court  abused  its  discretion. 
The  order  is  affirmed. 

Van  Dyke,  J.,  and  McFarland,  J.,  concurred. 


[S.  F.  No.  2493.    Department  One.— December  5,  1902.] 

CITY  STREET  IMPROVEMENT  COMPANY,  Respondent, 
V.  DANIEL  LAIRD  et  al.,  Appellants. 

Street  Improvement  —  Bight  of  Protest  Statutory  —  Paving  of 
Street  Crossing— Further  Proceedings  not  Barred. —The  right 
to  protest  against  a  street  improvement  is  created  by  statute,  and 
is  limited  by  its  terms.  It  does  not  exist  under  section  3  of  the 
Street  Improvement  Act,  where  the  improvement  is  not  **for  one 
block  or  more,"  but  is  merely  for  the  paving  of  a  crossing  at  the 
intersection  of  two  streets,  which  can  have  no  property  fronting  upon 
it;  and  a  protest  by  the  property-owners  liable  to  assessment  for 
such  improvement  cannot  operate  to  bar  further  proceedings  by 
the  board  under  the  original  resolution  of  intention. 

D).— Time  for  Ordering  Work— Postponement— Jurisdiction.— The 
statute  does  not  prescribe  any  time  within  which  the  board  shall 
order  the  work  after  its  resolution  of  intention  has  been  declared, 
and  its  adoption  of  the  report  of  the  street  committee  that  a  pro- 
test, which  was  in  fact  unauthorized,  ''bars  for  six  months  any 
further  proceedings  in  relation  thereto,"  is  at  most  only  a  post- 
ponement of  further  action  for  that  period,  and  did  not  deprive  it 
of  jurisdiction  to  order  the  work. 
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Id.— Ck)NTRACT  WITH  OOBPORATION— EZSOfCTTION— PUlCA  FAQS  EVIDXNGI 

— BuBDBN  OF  Pboof.— A  eorporate  seal,  though  preflumptive  eii* 
denee  that  the  eontraet  was  anthorized  by  the  eorporatioiiy  ia  not 
eesential  to  the  Taliditj  of  a  contract  for  a  street  improTcment 
made  bj  the  corporation.  The  aaseeament,  with  its  accompanying 
documents  is  2>rtifia  facie  evidence  that  the  contract  was  author- 
ised bj  resolution  of  the  corporation,  and  the  burden  is  upon  the 
defendants  contesting  the  assessment  to  prove  that  the  president 
of  the  corporation  who  signed  the  contract  in  the  corporate  name 
did  not  have  authority  to  execute  it. 

lb.— POSTINQ  OF  NonCBS— BUPFOET  OF  FiNBING— OONFLIOTINO  EyXDENOL 

—Where  the  evidence  is  conflicting  as  to  whether  the  notices  were 
properly  posted  by  the  clerk  of  the  board  of  supervisors,  a  finding 
that  they  were  so  posted  will  not  be  set  aside. 
Id.— PuBUO  Declaration  of  Proposals.— If  the  proposals  for  the 
improvement  were  opened  and  read  in  open  session  of  the  board  of 
supervisors,  they  were  ''publicly  declared"  within  the  meaning  of 
the  statute 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  C.  Harrison,  for  Appellants. 

J.  C.  Bates,  and  J.  B.  Gartland,  for  Respondent 

HARRISON,  J. — ^Action  upon  a  street  assessment  in  the 
city  and  county  of  San  Francisco.  Judgment  was  rendered  in 
favor  of  the  plaintiff,  and  from  this  judgment  and  an  order 
denying  a  new  trial  the  defendants  have  appealed. 

The  work  ordered  to  be  done,  and  for  which  the  assessment 
was  made,  is  the  paving  with  bituminous  rock  of  the  roadway 
of  the  crossing  of  Market  and  Noe  streets.  A  resolution  of 
intention  therefor  was  passed  April  22,  1895,  and  within  ten 
days  thereafter  certain  property-owners  filed  with  the  clerk 
of  the  board  of  supervisors  a  protest  against  the  work.  This 
protest  was  referred  by  the  board  to  the  committee  on  streets, 
and  that  committee  afterwards  reported  that,  as  the  protest 
represented  a  majority  of  the  property  liable  for  the  expense 
of  the  work,  it  barred  for  six  months  any  proceedings  in  rela- 
tion thereto,  and  this  report  when  received  and  read  was 
adopted  as  the  action  of  the  board.    After  the  expiration  of 
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six  months, — viz.,  December  9,  1895, — the  board  of  super- 
visors without  passing  any  other  resolution  of  intention, 
passed  an  order  that  the  work  be  done,  and  thereafter  awarded 
a  contract  therefor  to  the  plaintiflE.  It  is  now  contended  by 
the  appellants  that,  under  the  authority  of  City  Street  Im- 
provement Co.  V.  Babcock,  123  Cal.  205,  as  the  board  of 
supervisors  did  not  pass  another  resolution  of  intention  after 
the  expiration  of  six  months  from  the  fQing  of  the  protest, 
it  had  no  jurisdiction  to  order  the  work,  and  that  the  assess- 
ment is  invalid. 

1.  The  right  to  protest  against  the  improvement  of  a  street 
is  created  by  the  statute,  and  is  limited  by  the  terms  of  the 
statute.  Section  3  of  the  Street  Improvement  Act  provides 
that,  after  the  board  of  supervisors  has  passed  a  resolution 
of  its  intention  to  order  any  street  improvement,  "The  owners 
of  a  majority  of  the  frontage  of  the  property  fronting  on  said 
proposed  work  or  improvement  where  the  same  is  for  one 
block  or  more,  may  make  a  written  objection  to  the  same 
within  ten  days  after  the  expiration  of  the  time  of  the  pub- 
lication and  posting  of  said  notice.  And  such  objections,  so 
delivered  and  indorsed,  shall  be  a  bar  for  six  months  to  any 
further  proceedings  in  relation  to  the  doing  of  said  work." 
This  is  the  only  provision  in  the  statute  in  which  written 
objections  to  the  work,  without  giving  any  reasons  for 
the  objection,  will  operate  as  a  veto  upon  the  intention  of  the 
council,  and  this  is  by  its  terms  limited  to  a  case  where  the 
improvement  is  "for  one  block  or  more."  A  block  is  declared 
in  section  34  of  the  act  to  mean  such  blocks  as  are  bounded 
by  "main  streets."  In  order  that  the  protest  may  be  avail- 
able, it  is  also  necessary  that  the  written  objections  should 
be  made  by  "the  owners  of  a  majority  of  the  frontage  of  the 
property  fronting  on  said  proposed  work  or  improvement." 
It  is  apparent  that  these  provisions  of  the  statute  can  have 
no  application  in  the  present  case,  for  the  reason  that  the 
proposed  improvement  is  not  "for  one  block  or  more,"  and 
for  the  further  reason  that  there  can  be  no  property  "front- 
ing" upon  the  proposed  work.  A  crossing  is  the  intersection 
of  two  streets;  and  from  the  nature  of  the  term  can  have  no 
property  fronting  upon  it. 

The  subsequent  provision  in  the  section  for  a  hearing  by  the 
board  of  supervisors  upon  objections  to  certain  work  by  the 
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**  owners  of  a  majority  of  the  frontage  liable  to  be  assessed 
for  the  expense  of  the  said  work,"  does  not  include  paving  or 
macadamizing,  and  is  therefore  inapplicable  to  the  present 
case.  The  petition  of  remonstrance,  which  is  also  authorized 
by  the  act,  is  not  available  to  the  defendants,  inasmuch  as  that 
refers  to  *' subsequent  proceedings"  of  the  council  in  relation 
to  the  performance  of  the  work,  and  requires  that  they  shall 
state  **in  what  respect  they  feel  aggrieved,  or  the  proceedings 
to  which  they  object."  No  statement  of  this  character  was 
made  in  the  present  case. 

As  the  filing  of  this  protest  did  not  oust  the  board  of  its 
jurisdiction  to  order  the  work  without  passing  another  reso- 
lution of  its  intention  to  do  so,  it  retained  jurisdiction  to  make 
the  order  in  December.  The  statute  does  not  prescribe  any 
time  within  which  the  board  shall  order  the  work  after  its 
resolution  of  intention  has  been  declared.  Its  adoption  of  a 
report  of  its  committee  on  streets  that  the  protest  ''bars  for 
six  months  any  further  proceedings  in  relation  thereto,"  did 
not  have  the  effect  to  deprive  it  of  jurisdiction  to  order  the 
work,  but  was  at  most  only  a  postponement  of  further  action 
for  the  period  of  six  months. 

2.  Another  objection  by  the  appellants  to  the  plaintiff's 
right  of  recovery  is,  that  the  plaintiff  never  executed  any  con- 
tract for  doing  the  work.  This  objection  is  based  upon  the 
fact  appearing  in  the  record  that  the  document  purporting  to 
be  its  contract  is  not  authenticated  by  the  corporate  seal,  and 
is  merely  signed  **City  Street  Improvement  Co.,  by  J.  W. 
McDonald,  Pres.  (Seal),"  and  that  no  authority  was  shown 
on  the  part  of  McDonald  to  execute  the  same  on  behalf  of  the 
plaintiff. 

The  assessment,  with  its  accompanying  documents  intro- 
duced by  the  plaintiff,  was  prima  facie  evidence  of  the 
regularity  and  correctness,  not  only  of  the  assessment,  but 
also  of  the  prior  proceedings  and  acts  of  the  superintendent 
of  streets  and  city  council  upon  which  they  were  based  and  of 
the  right  of  the  plaintiff  to  recover  in  the  action.  (Street 
Improvement  Act,  sec.  12.)  It  became  the  duty  of  the  defend- 
ant to  overcome  this  evidence  by  aflBrmative- proof  of  the 
non-existence  of  any  fact  required  by  the  statute  if  he  would 
defeat  the  plaintiff's  right  of  recovery.  (California  Improve- 
ment Co.  V.  Reynolds,  123  Cal.  88 ;  Williams  v.  Bergin,  129  Cal. 
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461;  Hadley  v.  Dague,  130  Cal.  207;  San  Francisco  Paving 
Co.  V.  Bates,  134  Cal.  39;  Reid  v.  Clay,  134  Cal.  207;  Belser 
V.  Allman,  134  Cal.  399.)  While  the  affixing  of  the  corporate 
seal  to  a  contract  is  presumptive  evidence  that  the  execution 
of  the  contract  was  authorized  by  the  corporation,  it  is  not 
essential  to  the  validity  of  such  contract.  The  person  execut- 
ing the  contract  may  have  been  authorized  by  a  resolution 
of  the  corporation  entered  upon  its  records,  and  the  corpora- 
tion may  not  have  adopted  a  corporate  seal.  A  contract  in 
such  case  will  be  valid.  It  was  not  necessary  for  the  plaintiff 
at  the  trial  of  this  action  to  prove  the  authority  of  McDonald. 
It  was  incumbent  upon  the  defendants  to  prove  that  he  did 
not  have  authority  to  execute  the  contract,  if  they  would  rely 
upon  such  objection.  As  was  said  in  San  Francisco  Paving 
Co,  V.  Bates,  134  Cal.  39,  in  reply  to  a  similar  objection,  there 
may  have  been  ample  proof  before  the  superintendent  of 
streets  that  the  execution  of  the  contract  and  the  bond  had 
both  been  authorized  by  the  corporation. 

3.  The  finding  of  the  court  that  the  notices  were  properly 
posted  by  the  clerk  is  sustained  by  the  evidence.  The  utmost 
that  can  be  said  by  the  appellants  upon  this  question  is,  that 
the  evidence  was  conflicting,  and  in  such  case  the  finding  will 
be  sustained.  So,  too,  the  finding  that  the  board  of  supervisors 
in  open  session  opened  and  examined  the  proposals  for  doing 
the  work,  and  publicly  declared  the  same,  is  sustained  by  the 
evidence.  The  minutes  of  the  board  of  that  date  show  that 
**  proposals  to  perform  the  following  street- work  were  opened, 
read,  and  on  motion  referred  to  the  committee  on  streets."  If 
the  proposals  were  opened  and  read  in  open  session,  they  were 
''publicly  declared"  within  the  meaning  of  the  statute.  In 
Edwards  v.  Berlin,  123  Cal.  544,  cited  by  appellants,  there 
was  no  record  in  the  minutes  of  the  board  of  any  action  what- 
ever with  reference  to  the  proposals. 

The  judgment  and  order  are  affirmed. 

Qaroutte,  J.,  and  Van  Dyke,  J.,  concurred 
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[dim.  No.  942.    In  Bank.— December  5,  1902.] 

THE  PEOPLE,  Respondent,  v.  DAISY  JACKSON,  Appel- 
lant 

Criminal  Law— afpxal—Obdeb  Betusino  to  Skttli  Exokptionb— 
Bemedt.— The  refusal  of  the  trial  judge  to  settle  a  bill  of  excep- 
tions, or  to  allow  particular  exceptions  according  to  the  facts,  is  not 
a  final  or  conclusiye  order  affecting  the  subetantial  rights  of  the 
defendant,  from  which  an  appeal  is  allowed,  llie  remedy  is  bj 
mandamus  to  compel  the  judge  to  act  in  settling  the  bill,  and  bj 
petition  to  this  court  to  prove  exceptions  not  allowed  according 
to  the  facts. 

Id.— Pbocedubb  to  Ck)MPLETx  Beookd— Dismissal  or  Appeal.— The 
procedure  ought  to  be  such  as  would  complete  the  record  before 
an  appeal  from  the  judgment  is  brought  up.  It  is  improper  prac- 
tice to  have  an  appeal  from  the  judgment  pending  at  the  same 
time  with  an  appeal  from  an  order  refusing  to  settle  a  proposed 
bill  of  exceptions  therefor,  and  the  latter  appeal  will  be  dismissed. 

MOTION  to  dismiss  an  appeal  from  an  order  refusing  to 
settle  a  bill  of  exceptions  to  be  used  upon  appeal  from  a  judg- 
ment of  the  Superior  Court  of  San  Diego  County.  N.  H. 
Conklin,  Judge. 

Tbe  facts  are  stated  in  the  opinion  of  the  court 

Tirey  L.  Ford,  Attorney-General,  for  the  motion  on  behalf 
of  Respondent* 

Dadmun  &  Escobar,  for  Appellant,  contra. 

BEATTY,  C.  J.— This  is  an  appeal  by  the  defendant  in  a 
criminal  action  from  an  order  made  after  final  judgment 
refusing  to  settle  her  bill  of  exceptions  as  proposed.  It  seems 
that  more  than  ten  days  after  the  conclusion  of  her  trial  she 
presented  a  bill  which  included  not  only  her  exceptions  taken 
at  the  trial,  but  also  her  exception  to  an  order  of  the  court 
denying  her  motion  to  set  aside  the  information  with  the 
proceedings  thereon  which  took  place  before  entry  of  her  plea. 
Objection  was  made  to  the  allowance  of  that  part  of  the  bill 
relating  to  the  motion,  upon  the  ground  that  it  was  the  proper 
subject  of  a  separate  bill,  which  under  the  statute  (Pen.  Code, 
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sees.  1172-1174)  should  have  been  presented  within  ten  days 
after  the  ruling  complained  of.  This  objection  was  sustained, 
and  so  much  of  the  bill  as  stated  the  proceedings  upon  the 
motion  and  her  exception  to  the  order,  was  stricken  out. 

This  is  the  order  from  which  the  present  appeal  is  taken, 
and  the  attorney-general  has  moved  to  dismiss  upon  the 
ground  that  such  an  order  is  not  appealable. 

The  appellant  relies  upon  the  third  subdivision  of  section 
1237  of  the  Penal  Code,  which  authorizes  an  appeal  by  the 
defendant  in  a  criminal  action  from  any  order  made  after 
judgment  affecting  his  ** substantial  rights." 

This  clearly  sustains  the  appeal,  if  the  order  in  question 
affected  the  defendant's  substantial  rights.  The  refusal  to 
allow  a  bill  of  exceptions  according  to  the  facts  would  neces- 
sarily affect  the  substantial  rights  of  a  defendant  appealing 
from  a  judgment  of  conviction,  if  the  order  was  final  and 
conclusive.  But  it  is  not.  If  the  trial  judge  refuses  to  act 
upon  a  proper  application  to  settle  a  bill  of  exceptions,  this 
court  will  issue  its  mandate  compelling  him  to  act,  and  if  he 
refuses  to  include  in  the  bill  any  exception  according  to  the 
facts,  he  may  upon  petition  to  this  court  prove  it  here  and 
have  it  allowed.  This  is  the  remedy  specially  provided  by  the 
code  (Pen.  Code,  sec.  1174),  and  it  is  more  effective  and  more 
expeditious  than  an  appeal.  The  inconvenience  of  resorting 
to  an  appeal  is  illustrated  by  this  case,  where  we  have  an 
appeal  from  the  judgment  pending  at  the  same  time  with  this 
appeal  from  the  order  refusing  to  allow  a  part  of  the  bill. 
The  procedure  in  such  cases  ought  to  be  such  as  would  com- 
plete the  record  before  any  appeal  from  the  judgment  is 
brought  up.  It  may  be  added  in  favor  of  this  view  that  it 
accords  with  the  long-settled  and  universal  practice  in  this 
state,  where  no  such  appeal  as  the  present  has  ever  been  taken 
before.     (See  Whipple  v.  Hopkins,  119  Cal.  349.) 

The  appeal  is  dismissed. 

Harrison,  J.,  McFarland,  J.,  Van  Dyke,  J.,  and  Garoutte, 
J.,  concurred. 
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[S.  F.  No.  3130.    In  Bank.— December  5,  1902.] 

BENJAMIN  F.  BLEDSOE,  Petitioner,  v.  E.  P.  COLGAN^ 

Controller,  Respondent 

Ojtioers— ELxcnoN  of  Suferioe  Judge— Ti«  Von— Quo  Wabranto— 
Balaby  Pending  Appeal— Ck)NSTEUcnoN  or  Ck)DE.— Where  the 
result  of  an  election  for  saperior  judge  had  been  declared  to  be 
a  tie  vote  by  the  saperviBora  when  eanvasBing  the  vote,  and  one  of 
the  candidates  brought  an  action  of  quo  warranto  against  the  in- 
cumbent who  claimed  the  right  to  hold  over,  in  which  action  the 
other  candidate  intervened,  a  judgment  in  favor  of  the  plaintiff 
in  quo  warranto  does  not  constitute  a  commission  of  oflce  within 
section  936  of  the  Political  Code,  and  he  is  not  entitled  to  draw 
the  salary  pending  an  appeal  from  the  judgment. 

PETITION  for  mandate  to  the  State  Controller. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  J.  Hunsaker,  for  Petitioner. 

Tirey  L.  Ford,  Attorney-General,  George  S.  Stnrtevant, 
Deputy  Attorney-General,  and  C.  C.  Haskell,  for  Eespondent. 

GAROTJTTE,  J. — ^This  is  an  original  proceeding  for  man- 
date brought  against  the  state  controller,  asking  that  he  be 
ordered  to  draw  his  warrant  in  favor  of  Benjamin  F.  Bledsoe 
for  salary  as  judge  of  the  superior  court  in  and  for  the  county 
of  San  Bernardino.    The  facts  are  these : — 

Bledsoe  and  Bennett  were  opposing  candidates  for  the 
oflSce  of  judge  of  the  superior  court  of  San  Bernardino  County 
at  a  general  election.  The  result  of  the  canvass  of  the  election 
returns  was  declared  to  be  a  tie  vote  by  the  board  of  super- 
visors, and  it  was  also  declared  that  no  person  was  elected 
to  the  office.  Thereafter,  upon  April  15,  1901,  Bledsoe  began 
an  action  in  the  superior  court  in  the  nature  of  quo  warranto 
to  contest  the  right  of  John  L.  Campbell  to  hold  the  office  of 
judge  of  the  superior  court  of  the  aforesaid  county,  asking 
that  he  be  ousted  from  the  office,  and  that  this  petitioner, 
Bledsoe,  be  declared  to  have  title  to  the  office.  Campbell,  the 
incumbent,  claimed  the  right  to  the  office  after  the  expiration 
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of  his  term  until  his  successor  was  duly  elected  and  qualified. 
Bennett  appeared  in  the  litigation  by  intervention.  The  trial 
resulted  in  a  judgment  that  Bledsoe  had  been  duly  elected  to 
the  office,  and  should  take  possession  thereof  upon  qualifying 
and  taking  the  oath,  and  that  Campbell  should  be  ousted  there- 
from. Subsequently  Bledsoe  qualified,  took  possession  of  the 
office,  and  has  continuously  performed  the  duties  thereof  until 
the  present  time.  Campbell  and  Bennett  have  appealed  from 
the  aforesaid  judgment,  and  on  that  appeal  the  judgment 
has  been  affirmed. 

Under  the  foregoing  state  of  facts  is  petitioner,  Bledsoe, 
entitled  to  his  salary  pending  the  appeal!  The  solution  of 
this  question  is  dependent  alone  upon  the  construction  to  be 
given  section  936  of  the  Political  Code,  which  section  is  as 
follows:  *'When  the  title  of  the  incumbent  of  any  office  in 
this  state  is  contested  by  proceedings  instituted  in  any  court 
for  that  purpose,  no  warrant  can  thereafter  be  drawn  or  paid 
for  any  part  of  his  salary  until  such  proceedings  have  been 
finally  determined;  provided,  however,  that  this  section  shall 
not  be  construed  to  apply  to  any  party  to  a  contest  or  proceed- 
ing now  pending  or  hereafter  instituted  who  holds  the  certifi- 
cate of  election  or  commission  of  office  and  discharges  the 
duties  of  the  office ;  and  such  party  shall  receive  the  salary  of 
such  office  the  same  as  if  no  such  contest  or  proceeding  was 
pending."  For  many  years  this  section  stood  upon  the 
statute-books  as  quoted,  down  to  the  word  "provided.**  The 
proviso  here  found  was  incorporated  in  the  section  by  the  state 
legislature  of  1891.  Prior  to  1891,  when  litigation  arose  con- 
testing the  title  to  an  office,  no  salary  could  be  paid  to  the 
incumbent  of  the  office  until  that  litigation  was  finally  deter- 
mined. But  the  legislature,  recognizing  the  extreme  harsh- 
ness of  this  rule,  made  the  exceptions  found  in  the  aforesaid 
proviso;  and  the  question  is  now  presented,  Does  this  peti- 
tioner bring  himself  within  those  exceptions!  In  other  words, 
is  he  a  party  **who  holds  the  certificate  of  election  or  commis- 
sion of  office"!  If  he  be  such  a  party,  then,  by  virtue  of  the 
statute,  he  is  entitled  to  receive  the  salary  of  the  office. 

There  is  no  claim  made  by  petitioner  that  he  holds  a  certifi- 
cate of  election,  but  he  does  claim  that  he  holds  a  commission  of 
office,  and  that  commission  of  office  he  asserts  to  be  the  judg- 
ment rendered  by  the  trial  court  in  his  favor.    This  court 
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cannot  bring  itaelf  to  agree  with  this  contention.  A  judgment 
in  his  favor  is  not  ''a  commission  of  office/'  as  that  phrase  is 
here  used.  The  use  of  the  verb ' '  holds ' '  in  the  statute  indicates 
that  something  tangible  is  meant  to  be  held — ^that  some  paper, 
some  evidence  of  title  to  office,  must  be  in  the  possession  of  the 
incumbent  of  the  office.  As  a  general  rule,  title  to  office  is  evi- 
denced in  two  ways, — ^namely,  by  a  certificate  of  election,  or 
by  a  commission, — and  the  court  is  convinced  that  the  legisla- 
ture had  in  mind  these  two  ways  of  evidencing  title  to  office 
when  it  used  the  language  found  in  the  aforesaid  proviso  of 
the  section. 

Section  891  of  the  Political  Code  declares:  ''The  governor 
must  commission:  1.  All  officers  elected  by  the  people  whose 
commissions  are  not  otherwise  provided  for;  2.  All  officers 
elected  by  the  legislature ;  3.  All  officers  of  the  militia ;  4.  All 
officers  appointed  by  the  governor,  or  by  the  governor  with  the 
advice  and  consent  of  the  senate;  5.  United  States  senators." 

Section  893  declares:  ''The  commissions  of  all  other  officers, 
where  no  special  provision  is  made  by  law,  must  be  signed  by 
the  presiding  officer  of  the  body,  or  by  the  person  making 
the  appointment. ' '  And  section  1291  declares :  *  *  Upon  receipt 
of  such  copy,  the  governor  must  issue  commissions  to  the  per- 
sons who  from  it  appear  to  have  received  the  highest  number 
of  votes  for  offices,  except  that  of  governor  or  lieutenant- 
governor,  to  be  filled  at  such  election."  When  the  statute 
says  the  governor  must  commission  certain  officers  it  means  he 
must  issue  to  them  commissions,  and  when  he  issues  to  either 
elected  or  appointed  officers  commissions,  then  those  officers 
hold  commissions  of  office.  It  is  these  commissions  of  office 
that  the  statute  refers  to  in  the  aforesaid  proviso  of  section 
936. 

Bouvier  declares  the  commission  of  a  public  officer  to  be: 
"Letters  patent  granted  by  the  government  under  the  public 
seal  to  a  person  appointed  to  an  office,  giving  him  authority  to 
perform  the  duties  of  his  office."  And  this  is  the  kind  of 
"commission  of  office"  referred  to  in  the  statute.  The  judg- 
ment of  a  judicial  tribunal,  whether  that  judgment  be  final 
or  otherwise,  does  not  come  within  the  proviso  of  the  statute. 
Legislation  is  needed  to  bring  a  judgment  within  that  proviso. 
In  conclusion,  it  may  be  suggested  that  as  the  judgment  in 
the  election  contest  case  heretofore  cited  has  become  final  in 
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favor  of  the  petitioner,  it  follows  that  he  will  be  entitled  to  his 
salary  for  his  full  term  as  judge  de  jure. 

For  the  foregoing  reasons  the  application  for  the  writ  is 
denied. 

McFarland,  J.,  Harrison,  J.,  and  Van  Dyke,  J.,  concurred 
in  the  judgment. 

BEATTY,  C.  J.,  dissenting.— I  dissent.  If  the  dismissal  of 
this  proceeding  was  based  upon  the  ground  that  the  afSrmanee 
of  the  judgment  in  the  case  of  People  v.  CampbeU,  ante,  p.  11, 
puts  the  right  of  petitioner  to  receive  his  salary  during  the 
pendency  of  that  appeal  into  the  category  of  moot  questions, 
I  should  have  nothing  to  say.  Since  it  is  agreed  on  all  sides 
that  a  final  judgment  confirming  petitioner's  title  to  the  office 
will  enable  him  to  collect  his  back  salary  in  full  as  soon  as  he 
could  collect  it  by  means  of  a  peremptory  writ  issued  in  this 
case,  it  is  of  no  practical  consequence  to  these  parties  how 
the  question  originally  involved  may  be  decided.  But  since 
the  court  has  undertaken  to  construe  the  law,  and  so  to  make 
a  precedent  for  future  cases,  I  desire  to  indicate  very  briefly 
the  reasons  why,  in  my  opinion,  that  construction  is  un- 
warranted. 

The  right  of  the  public  officers  of  this  state  to  receive  their 
salaries  at  stated  periods  is  not  derived  from  section  936  of 
the  Political  Code.  By  various  provisions  of  the  general  laws 
of  the  state  the  amount  and  mode  and  manner  of  payment  of 
all  salaries  are  fixed  and  established.  In  the  case  of  the  judges 
of  the  superior  court,  the  payment  of  their  salaries  is  provided 
for  in  the  constitution  itself.  (Art.  VI,  sec.  17.)  In  this 
section  of  the  constitution  we  find  a  provision  with  respect  to 
this  office  which  is  merely  an  example  of  the  general  rule  as  to 
all  offices, — ^viz.,  that  at  stated  times  during  their  continuance 
in  office  the  incumbents  are  to  receive  the  compensation  previ- 
ously fixed  by  law. 

To  this  general  rule  section  936  of  the  Political  Code  is  the 
exception,  and  unless  this  petitioner  came  within  the  excep- 
tion he  was  entitled  to  be  paid  under  the  rule. 

Now,  section  936  may  be  construed  in  either  of  two  ways : 
It  may  be  subjected  to  a  strict  and  narrow  and  literal  construc- 
tion, or  it  may  be  accorded  the  liberal  construction  that  is 
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usually  placed  upon  remedial  laws — ^a  eonstraction  which  wiU 
advance  the  remedy  in  accordance  with  the  purpose  of  the 
legislature.  We  may  do  one  thing  or  the  other,  but  whichever 
rule  we  adopt  it  should  be  equally  applied  to  every  part  of  the 
section.  We  have  no  right  to  be  liberal  as  to  one  clause  and 
strict  as  to  the  other.  This,  however,  is  what,  in  my  opinion, 
the  court  has  done.  In  construing  the  proviso  it  has  held  that 
the  petitioner  is  not  within  its  terms  because  his  muniment  of 
title — ^the  judgment  in  the  quo  warranto  case — is  not  a  certifi- 
cate of  election  or  commission  of  office,  and  this  largely  upon 
the  ground  that  it  is  not  something  tangible  that  he  can 
''hold.''  It  would  seem  that  this  part  of  the  argument  might 
be  met  by  the  suggestion  that  he  could  "hold"  a  certified  copy 
of  the  judgment  if  its  existence  of  record  is  not  enough.  But 
aside  from  this,  and  admitting  the  validity  of  the  argument,  it 
is  clear  that  the  decision  goes  to  the  extreme  limit  of  strictness 
of  construction.  Suppose  the  same  rule  of  construction  is 
applied  to  that  part  of  the  section  which  precedes  the  proviso. 
In  its  strict  terms  it  does  not  apply  to  petitioner  at  all.  When 
the  action  of  People  ex.  rel.  Bledsoe  v.  Campbell  was  com- 
menced he  was  not  the  '^ incumbent'^  of  the  office;  Judge 
Campbell  was,  and  by  the  terms  of  the  statute  it  was  only 
**hi8''  (Campbell's)  salary  that  was  stopped.  The  section 
exhausted  its  force  upon  Campbell,  and  when  Bledsoe  came 
in,  in  pursuance  of  the  judgment,  not  being  within  the  terms 
of  section  936, — the  exception, — he  was  entitled  to  be  paid 
under  the  rule. 

All  this  is  said,  however,  merely  to  show  that  a  consistent 
application  of  the  strict  rule  to  all  parts  of  the  section  would 
exempt  the  petitioner  from  its  operation  and  give  him  the 
benefit  of  the  general  rule  under  which  the  salaries  of  all 
superior  judges  are  payable  monthly. 

In  my  own  opinion,  the  whole  section,  and  especially  the 
proviso,  remedial  as  it  is  conceded  to  be,  calls  for  a  liberal  and 
not  a  narrow  construction,  and  since  petitioner  immediately 
after  the  judgment  in  Bledsoe  v.  Campbell  became  an  "in- 
cumbent" of  the  office,  and  since  Bennett,  by  his  intervention 
and  appeal,  was  contesting  his  right,  I  should  hold  that  from 
and  after  that  time  he  was  affected  by  the  first  part  of  the 
section,  but  upon  the  same  rule  of  construction  I  should  hold 
that  he  also  came  within  the  proviso.    That  he  was  discharging 
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the  duties  of  the  office  is  not  questioned,  and  the  only  objection 
is  that  he  had  no  certificate  of  election  or  commission  of  office. 
I  attach  no  importance  to  the  fact  that  his  muniment  of  title 
— ^the  judgment — ^was  not  a  thing  which  he  could  hold  in 
manual  possession.  The  only  question  to  be  considered  is 
whether  it  was  the  legal  equivalent  of  a  certificate  or  com- 
mission. That  it  was  such  equivalent  is  to  my  mind  perfectly 
clear.  Bledsoe,  the  petitioner  here,  claiming  to  be  the  de  jure 
officer,  went  into  the  office  under  and  by  virtue  of  the  judgment 
in  the  quo  warranto  case,  a  judgment  entered  in  pursuance  of 
section  806  of  the  Code  of  Civil  Procedure,  which  reads  as 
follows:  **If  the  judgment  be  rendered  upon  the  right  of 
the  person  so  alleged  to  be  entitled,  and  the  same  be  in  favor 
of  such  person,  he  will  be  entitled,  after  taking  the  oath  of 
office  and  e:cecuting  such  official  bond  as  may  be  required  by 
law,  to  take  upon  himself  the  execution  of  the  office."  The 
plain  and  obvious  meaning  of  this  section  is,  that  the  entry  of 
judgment  in  his  favor  superseded  the  necessity  of  any  other 
certificate  or  commission.  It  was  itself  all  thsX  a  certificate  or 
commission  could  be  or  ever  is, — viz.,  evidence  of  title  to 
the  office.  Lacking  only  the  outward  form  and  the  name, 
it  was  in  substance  all  the  law  required,  and  it  is  the  substance, 
not  the  form  or  name  of  a  thing,  which  should  be  regarded  in 
applying  a  remedial  statute. 


[Crim.  No.  883.    In  Bank.— December  8,  1902.] 

THE  PEOPLE,  Eespondent,  v.  JOHN  FITZGERALD,  Ap- 

pellant. 

Ckiminal  Law— Hoincn)«— Appeal— Review— Support  of  Verdict.— 
The  appellate  jurisdiction  of  this  court  in  criminal  eases  is  limited 
to  a  review  upon  questions  of  law  alone,  and  where  there  is  some 
evidence  tending  to  support  a  verdict  of  guilty  upon  a  prosecution 
for  murder,  there  can  be  no  question  of  law  as  to  the  sufficiency  of 
the  evidence  to  support  the  verdict. 

Id.— Evidence— Impeachment  op  Defendant— Former  Testimony.— 
The  district  attorney,  on  cross-examination  of  the  defendant,  maj 
hj  way  of  impeachment  read  questions  asked  of  him  upon  a 
former  trial  from  a  transcript  of  his  testimony  taken  at  such  trial. 
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and  inquire  whether  at  the  former  trial— giving  the  time  and  place 
when  and  where  it  occurred— he  had  testified  lo  and  bo,  putting  the 
question. 
Id.— New  Trial— Misconduct  of  Juror— (DouNTSBAFnDAviTs.— Upon 
review  of  the  facts  appearing  in  eounter-afldavitSy  showing  the 
incorrectness  of  a  charge  made  in  the  defendant's  affidavit  on 
motion  for  a  new  trial,  that  the  juror  had  visited  the  county  jail 
without  permission  of  the  court,  in  reference  to  points  contained 
in  the  testimony  in  regard  to  the  treatment  of  the  defendant  in  the 
jail,- held  that  a  case  of  misconduct  of  the  juror  was  not  made 
out 

Id.  —  Circumstances  or  Homicide  —  Contradiction  or  Defendant's 
Testimony.— In  order  to  contradict  the  testimony  of  the  defend- 
ant as  to  the  circumstances  attending  the  homicide  in  the  room 
where  it  occurred  in  support  of  his  claim  of  self-defense,  it  may  be 
shown  by  witnesses  who  had  become  familiar  with  the  scene  of 
the  homicide,  that  the  angle  defined  in  the  room  by  the  course  of 
the  bullet  which  killed  the  deceased,  was  different  from  that  claimed 
by  the  defendant;  and  it  may  be  shown  by  experienced  witnesses 
that  the  effect  of  the  firing  of  gunshot  into  woolen  fabrics  similar  to 
the  clothing  worn  by  the  deceased,  at  the  near  distance  testified  to 
by  defendant,  would  be  different  from  what  appeared  to  be  the 
fact  with  the  deceased. 

Id.- Possession  of  Pistol— Threats.— Under  the  circumstances  in 
proof,  the  court  did  not  err  in  admitting  evidence  to  show  that  some 
time  prior  to  the  homicide,  the  defendant  was  in  possession  of  a 
pistol,  and  that  he  had  made  threats  against  the  deceased. 

Id.— Instruction— Distrust  op  Witness.— It  was  not  error  to  instruct 
the  jury  that  if  any  witness  examined  before  them,  or  whose  testi- 
mony taken  elsewhere  had  been  read  to  them,  had  willfully  sworn 
falsely  as  to  any  matter,  it  is  their  duty  to  distrust  the  entire 
evidence  of  such  witness. 

Id.— Befusal  of  Instructions  Otherwise  Given.— It  is  not  error  to 
refuse  to  give  instructions  upon  propositions  of  law  which  were 
substantially  embodied  in  other  instructions  fully  given  to  the  jury 
on  the  same  subject. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County  and  from  an  order  denying  a  new  trial.  JV.  P. 
Lawlor,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  P.  Boardman,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  for  Respondent 
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VAN  DYKE,  J. — The  defendant  was  tried  upon  an  infor- 
mation charging  him  with  murder,  in  the  killing  of  one  John 
Lennon.  He  was  convicted  of  murder  in  the  second  degree, 
and  appeals  from  the  judgment  entered  on  the  verdict,  and 
also  from  the  order  denying  him  a  new  trial. 

Up  to  the  time  that  the  cause  was  called  on  the  calendar  no 
briefs  or  points  had  been  filed.  Counsel  other  than  the  one 
who  represented  the  defendant  on  the  trial  in  the  court  below 
appeared  and  argued  the  case  orally.  Some  two  months  or 
more  after  the  cause  was  submitted,  the  attorney  who  repre- 
sented the  defendant  on  the  trial  made  application  for  permis- 
sion to  submit  a  brief  in  his  behalf.  In  order  that  the 
defendant  might  not  be  prejudiced  by  any  misunderstanding 
or  possible  neglect  on  the  part  of  his  counsel  in  not  having  filed 
any  brief  or  points  and  authorities  within  the  time  required  by 
the  rules  of  the  court,  permission  was  given  to  file  a  brief  in  his 
behalf.  On  the  oral  argument  it  was  claimed  that  **the  evi- 
dence does  not  sustain  the  verdict  of  the  jury,"  and  counsel  in 
support  of  this  contention  reviewed  at  length  the  evidence 
introduced  at  the  trial,  which  was  quite  voluminous.  It  ap- 
pears, however,  from  such  argument,  as  well  as  from  an 
examination  of  the  testimony  in  the  transcript,  that  there  is 
a  substantial  conflict ;  at  any  rate,  that  there  is  some  evidence 
tending  to  support  the  verdict.  By  the  constitution,  appellate 
jurisdiction  is  conferred  upon  this  court  in  **  criminal  cases 
prosecuted  by  indictment  or  information  in  a  court  of  record 
on  questions  of  law  alone."  Where  there  is  evidence,  there- 
fore, to  i|ustain  the  verdict,  a  question  of  law  cannot  arise, 
but  only  in  a  case  where  there  is  in  effect  an  entire  lack  of 
evidence. 

There  was  no  question  at  the  trial  in  reference  to  the  homi- 
cide, but  it  was  contended  on  the  part  of  the  defendant  that 
the  killing  was  excusable  and  justifiable,  as  being  in  self- 
defense. 

On  the  oral  argument,  as  well  as  in  the  brief,  complaint  is 
made  that  the  court  allowed  the  district  attorney,  on  cross- 
examination  of  the  defendant,  to  ask  questions  as  to  what  he 
had  testified  on  the  former  trial  (this  being  the  second  trial), 
reading  said  questions  from  a  transcript  of  his  testimony 
taken  at  such  trial.  These  questions  were  asked  by  way  of 
impeachment,  and  it  appears  that  the  district  attorney  laid 
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the  proper  foundation  by  the  inqniry  whether,  at  the  former 
trial — giving  the  time  and  place  when  and  where  it  occurred-^ 
he  had  testified  so  and  so,  putting  the  question.  There  waa 
nothing  unusual  in  this  proceeding;  in  fact,  it  is  one  of  the 
common  modes  of  impeachment.   (Code  Civ.  Proc.,  sec.  2052.) 

It  is  also  claimed  in  the  oral  argument  and  in  the  brief  that 
the  court  should  have  granted  the  motion  for  a  new  trial  on 
the  ground  of  misconduct  of  one  of  the  jurors.  At  the  hearing 
on  the  motion,  an  affidavit  of  defendant  was  submitted,  in 
which  it  was  stated  that  testimony  was  introduced  in  reference 
to  the  manner  in  which  he  had  been  incarcerated  in  the  county 
jail  at  San  Mateo  upon  the  charge,  pending  his  trial,  and  that 
during  said  trial  Horace  Nelson,  one  of  the  jurors,  without 
the  knowledge  of  the  court,  had  visited  the  county  jail  and 
made  a  personal  inspection  and  observation  thereof  with 
reference  to  the  points  contained  in  the  testimony  in  regard  to 
his  said  treatment.  In  the  counter-affidavit  of  Nelson  he  states 
that,  in  company  with  two  other  persons  and  the  jailer,  he 
visited  the  jail,  but  denies  that  he  made  any  personal  inspec- 
tion or  observation  thereof  with  reference  to  any  evidence  con- 
tained in  the  testimony  of  any  witness  concerning  the 
treatment  of  the  defendant,  or  of  any  other  person  confined  in 
the  jail,  and  states  that  his  visit  there  was  made  simply  out 
of  curiosity,  and  that  he  did  not  talk  with  the  defendant,  or 
with  any  other  prisoner  or  person,  concerning  the  evidence 
introduced  at  the  trial.  The  affidavit  of  J.  C.  Stuart  states 
that  he  was  with  Nelson  at  the  time  and  occasion  mentioned  in 
his  affidavit,  and  that  Nelson  did  not  talk  with  affiai^t  or  with 
any  other  person,  while  in  said  jail,  about  said  cause  or  about 
said  defendant,  or  about  said  jail  premises,  or  in  reference  to 
any  testimony  introduced  at  the  trial ;  that  affiant  was  invited 
to  make  said  visit  by  one  Professor  Reynolds,  who  also  invited 
said  Nelson,  and  that  nothing  was  said  by  either  of  the  parties 
about  said  defendant  or  about  the  case.  We  do  not  think  that 
a  case  of  misconduct  was  made  out  against  the  juror  in  ques- 
tion. 

Counsel  in  his  brief  contends  that  it  was  error  in  the  court 
to  admit  the  testimony  of  witnesses  Gilbert  and  lilansfield  as 
to  the  angle  defined  by  the  course  of  the  bullet  which  killed 
the  deceased ;  and  further,  that  the  court  erred  in  admitting 
the  testimony  of  witnesses  Mansfield  and  Littlejohn  concerning 
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the  firing  of  gunshots  into  woolen  fabrics,  as  the  same  had 
no  bearing  as  to  the  manner  in  which  the  deceased  met  his 
death. 

In  order  to  understand  the  relevancy  of  this  testimony,  it 
may  be  necessary  to  refer  to  the  circumstances  relating  to  the 
homicide.  It  appears  that  the  defendant  and  the  deceased 
were  stopping  at  the  house  occupied  by  the  deceased,  near  the 
Holy  Cross  Cemetery  in  the  northern  part  of  San  Mateo 
County,  and  it  is  claimed  by  the  defendant  that  their  relations 
up  to  the  day  of  the  homicide  were  friendly;  that  they  both 
were  in  the  habit  of  drinking  quite  heavily,  and  frequently 
joked  and  bantered  each  other,  indulging  in  slang  and  vulgar 
language,  but  at  the  same  time  not  in  an  unfriendly  spirit. 
According  to  the  testimony  of  the  defendant,  they  got  into  a 
quarrel  about  some  trifling  matter  on  the  night  of  the  homi- 
cide, and  he  testified  that  the  deceased  knocked  him  down  and 
beat  him.  He  says*.  ''I  was  j^retty  stupid,  half  insensible, 
and  he  quit,  and  was  not  holding  me  any  more,  and  as  soon  as 
I  recovered  myself  a  little  I  reached  for  my  hat,  which  was 
in  front  of  me.  I  was  pretty  well  under  the  table  then.  I 
had  crawled  there  for  safety.  When  I  reached  my  hat  I  got 
farther  away,  and  I  crawled  under  the  table,  and  I  got  up  on 
the  other  side  of  the  table  and  was  getting  around,  and  went 
around  on  my  hands  and  knees  part  of  the  way  on  the  other 
side  of  the  table ;  and  when  I  got  up  he  was  standing  where  I 
described  that  sideboard,  and  he  was  still  talking  in  a  threat- 
ening manner  and  said,  'That  is  not  half  that  you  will  get, 
you  son  of  a  bitch,'  and  so  on  like  that ;  and  when  I  got  around 
to  the  end  of  the  table  by  the  desk,  going  for  the  door,  he 
rushed  towards  me  again  from  the  end  of  the  table  where  the 
little  lounge  was,  and  where  the  sideboard  was,  and  I  saw  him 
running  for  me  again,  and  I  grabbed  for  the  rifle— it  was  near 
the  window  on  my  right,  and  I  was  about  at  the  door  at  that 
time — and  I  struck  him  with  the  rifle.  I  think  I  knocked  him 
back  a  little,  and  I  struck  him  again.  I  was  not  able  to  strike 
hard,  because  this  arm  was  nearly  dead,  the  left  arm,  but  I 
know  I  struck  him  a  couple  of  times  with  the  rifle.  I  did  not 
knock  him  down,  and  he  was  in  a  stooping  position  reaching 
for  it  from  the  lounge,  as  if  he  was  trying  to  reach  to  come 
after  me,  and  he  grabbed  the  rifle  and  I  pulled  away  back  to 
the  door.    The  rifle  went  off.    I  slammed  the  rifle  on  the  floor 
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and  ran  off  up  to  the  McMahon  House.*'  The  killing  occurred 
in  the  kitchen,  and  there  was  no  one  present  at  the  time,  and 
we  only  have  the  defendant's  story  as  to  the  manner  in  which 
it  occurred.  The  testimony  complained  of  was  for  the  purpose 
of  showing  by  circumstantial  evidence  that  the  account  of  the 
tragedy  as  given  by  the  defendant  was  not  correct.  For  this 
purpose,  the  witness  Gilbert,  who  was  the  county  surveyor 
of  San  Mateo  County,  prepared  a  diagram  of  the  rooms  in  the 
house  in  question,  showing  the  position  of  the  different  articles 
of  furniture  therein  at  the  time,  which  diagram  was  used  at 
the  trial.  He  also  took  measurements  as  to  the  height  from 
the  floor  of  the  bullet-holes  and  marks  made  through  the  walls 
of  the  building  and  on  the  furniture,  and  in  that  connection 
gave  the  angles  of  the  course  of  the  bullet.  It  not  being  feasi- 
ble to  produce  the  building  with  its  rooms  before  the  jury  on 
the  trial,  the  next  best  thing  was  correct  diagrams  and 
accurate  measurements  for  ihe  purpose  of  illustrating  the 
testimony.  The  witness  Mansfield  was  the  sheriff  of  the 
county,  and  he  went  to  the  premises  with  the  Constable  Neville 
the  morning  after  the  killing.  He  made  an  examination  of  the 
dining-room  and  kitchen  and  room  occupied  by  the  defendant, 
Fitzgerald.  He  says:  **I  entered  the  dining-room  and  went 
into  the  small  room  known  as  the  kitchen.  In  the  kitchen  of 
the  house  I  found  the  body  of  John  Lennon,  lying  with  his 
head  to  the  northwest  corner  and  his  feet  projecting  out 
towards  the  door  leading  from  the  kitchen  to  the  dining-room. 
There  were  no  powder-bums  or  marks  upon  him  at  that  time." 
He  says  further:  **As  a  result  of  the  examination  I  found 
a  hole  through  the  sofa,  back  of  the  sofa  through  the  partition 
into  the  kitchen,  struck  the  edge  of  the  table  and  glanced  off 
and  passed  off  through  a  rear  partition  here  [referring  to  said 
diagram  in  evidence].  It  had  made  an  indentation  in  the 
outer  wall."  He  proceeds  then  to  give  the  location  of  the 
different  pieces  of  furniture  found  in  the  dining-room  and 
kitchen  at  the  time.  Mansfield,  it  appears,  was  in  the  civil 
war,  and  testified  that  he  was  well  acquainted  with  the  use  of 
firearms,  and  he  and  the  witness  Littlejohn  experimented  con- 
cerning the  firing  of  gunshot  into  woolen  fabrics  similar  to 
the  clothing  worn  by  the  deceased,  as  to  the  effect  of  powder- 
marks  on  the  same,  with  both  the  use  of  smokeless  powder 
and  black  powder,  and  it  appeared  as  the  result  that  at  the 
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distance  of  one  foot  eighteen  inches,  and  even  two  feet,  the 
shots  left  stains  or  powder-marks.  This  was  to  impeach  the  tes- 
timony of  defendant  that  the  deceased  was  killed  in  the  man- 
ner stated,  by  pulling  the  gun  towards  him.  The  correct- 
ness of  the  diagram  and  the  measurements  do  not  seem  to  have 
been  questioned,  and  were  used  and  referred  to  by  the  various 
witnesses,  including  the  defendant. 

It  is  claimed  in  the  brief  for  defendant  that  the  court  erred 
in  admitting  the  evidence  of  Mrs.  Carroll,  wherein  she  testified 
that  she  saw  a  pistol  in  the  possession  of  the  defendant  some 
time  prior  to  the  homicide,  and  also  heard  him  make  threats 
against  the  deceased.  The  defendant  on  cross-examination 
testified  in  reference  to  the  breaking  of  a  certain  bullseye 
lantern  the  night  before  the  homicide,  which  he  had  purchased, 
and  which  was  broken  by  being  knocked  off  the  table  by  the 
deceased,  and  in  this  connection  George  Malley,  a  witness  for 
the  prosecution,  testified  that  he  was  present  at  the  time,  and 
on  that  occasion  heard  the  defendant  make  threats  against  the 
deceased.  Under  the  circumstances,  we  think  there  was  no 
error  in  admitting  the  testimony  in  question. 

It  is  claimed  that  the  court  erred  in  giving  the  following 
instruction:  **The  court  charges  you  that  if  any  witness 
examined  before  you,  or  whose  testimony  taken  elsewhere  has 
been  read  to  you,  has  willfully  sworn  falsely  as  to  any  material 
matter,  it  is  your  duty  to  distrust  the  entire  evidence  of  such 
witness."  This  instruction  is  substantially  according  to  the 
code,  which  is:  ''That  a  witness  false  in  one  part  of  his 
testimony  is  to  be  distrusted  in  others."  (Code  Civ.  Proc., 
sec.  2061,  subd.  3.) 

It  is  also  claimed  that  the  court  erred  in  refusing  to  give 
the  following  instruction:  *'The  jury  are  further  instructed 
that  this  doubt  exists  and  goes  with  the  defendant  at  every 
stage  of  the  case,  and  applies  to  every  element  of  the  charge 
essential  to  its  establishment  as  a  proposition  of  law  and  as 
a  matter  of  fact."  This  forms  a  portion  of  the  tenth  instruc- 
tion asked  by  the  defendant.  The  court,  however,  gave 
instructions  covering  fully  the  question  of  reasonable  doubt; 
for  instance,  the  following:  **The  court  instructs  the  jury 
that  upon  the  trial  of  a  criminal  case,  if  a  reasonable  doubt 
of  any  facts  necessary  to  convict  the  accused  is  raised  in  the 
minds  of  the  jury  by  the  evidence  itself  upon  any  hypothesis 
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reasonably  consistent  with  the  evidence,  that  doubt  is  decisive 
in  favor  of  the  prisoner's  acquittal/*  Again:  **The  court 
instructs  the  jury  that  under  the  law  no  jury  should  convict 
a  citizen  of  a  crime  upon  mere  suspicion,  however  strong,  or 
simply  because  there  is  a  preponderance  of  all  the  evidence 
in  the  case  against  him,  or  simply  because  there  is  strong  rea- 
son to  suspect  that  he  is  guilty;  but  before  the  jury  can 
lawfully  convict  they  must  be  convinced  of  the  defendant's 
guilt  beyond  a  reasonable  doubt."  Again:  **The  jury  are 
further  instructed  that  the  presumption  of  innocence  is  not 
a  mere  form  to  be  disregarded  by  the  jury  at  pleasure,  but  it 
is  an  essential,  substantial  part  of  the  law  of  the  land,  and 
binding  on  the  jury  in  this  case  as  in  all  criminal  cases,  and 
it  is  the  duty  of  the  jury  to  give  the  defendant  in  this  case 
the  full  benefit  of  this  presumption  and  to  acquit  the  defend- 
ant, unless  the  evidence  in  the  case  convinces  them  of  his 
guilt  as  charged,  beyond  all  reasonable  doubt."  And  this 
line  of  instruction  is  repeated  in  several  of  the  instructions 
given  by  the  court,  and  if  the  portion  of  the  instruction 
refused  was  well  expressed  and  contained  sound  law,  it  is  fully 
covered  in  others  of  like  import,  and  no  injury  could  there- 
fore result  to  the  defendant  for  failure  to  give  the  one  in 
question. 

In  the  brief  it  is  further  claimed  that  the  court  erred  in 
refusing  to  give  the  following  instruction:  **The  court 
instructs  that  previous  threats,  if  proven  beyond  a  reasonable 
doubt  to  have  been  xnade  by  the  defendant,  must  be  considered 
with  reference  to  the  relations  existing  between  the  defendant 
and  the  deceased,  and  if  it  is  shown  by  the  evidence  that  a 
reconciliation  has  taken  place  between  the  defendant  and  the 
deceased  prior  to  the  homicide,  such  threats  are  not  to  be  con- 
sidered as  evidence  of  malice  on  the  part  of  the  defendant." 
But  the  court  did  give  the  following  instruction  asked  by  the 
defendant,  which  seems  to  cover  the  ground  fully:  *'If  the 
defendant  was  assaulted  and  placed  under  such  circumstances 
that  he  had  good  reason  to  believe  that  it  was  necessary  to 
defend  himself  from  such  attack  to  prevent  the  infliction  of 
great  bodily  injury,  the  fact  of  any  previous  threat,  or  even 
the  existence  of  any  previous  malice,  if  any  is  shown  toward 
the  deceased,  could  not  take  away  from  the  defendant  the  right 
of  self-defense.  •  •  .  It  is  solely  the  province  of  the  jury  to 


Dec.  1902.]      Chamberlain   v.   Lobwbnthal.  47 

determine  whether  the  defendant  in  fact  did  not  make  threats 
against  the  deceased,  and  the  weight  to  be  given  to  evidence 
of  alleged  previous  threats  depends  upon  their  character,  the 
manner  and  the  occasion  of  their  utterance,  nearness  of  time, 
and  the  particular  circumstances  surrounding  their  alleged 
making." 

Of  the  twenty-one  instructions  given  at  the  request  of  the 
defendant  and  forty-nine  by  the  court  of  its  own  motion,  the 
cases  already  noted  are  the  only  ones  to  which  any  objection 
is  made.  This  of  itself,  aside  from  an  inspection  of  the  record, 
shows  quite  clearly  that  the  couft  below  scrupulously  guarded 
the  defendant  in  all  of  his  constitutional  rights  to  a  fair  and 
impartial  trial. 

Judgment  and  order  affirmed. 

Oaroutte,  J.,  Harrison^  J.^  and  McFarland^  J.,  concurred. 
Rehearing  denied. 


[8.  F.  No.  2344.    Bepartment  One.— December  9,  1902.] 

J.  D.  H.  CHAMBERLAIN  et  al.,  Respondents,  v.  J.  LOEW- 
ENTHAL,  Appellant 

APPKAL—SUFnCIENCY  01*   GOMFLAnTT— ABSENCE  OV   SPECIAL  DeICUBBEB. 

^Where  the  complaint  sofficiently  states  a  cause  of  action  to  sap- 
port  the  judgment  for  the  plaintiffs  appealed  from  by  the  defend- 
ant, no  ground  of  objection  to  the  manner  in  which  the  facts  are 
stated,  which  should  have  been  presented  by  special  demurrer,  will 
be  considered  upon  appeal  in  the  absence  of  such  demurrer. 

Id.— Absbnce  of  Evidencb— Suppobt  of  Verdict— Pbesumptions  upon 
Appeal.^ Where  none  of  the  evidence  is  set  forth  in  the  record 
upon  appeal,  it  will  be  presumed  in  support  of  the  verdict  of  the 
jury  in  the  absence  of  any  exceptions  or  objections  of  record, 
that  the  evidence  before  the  jury  fully  justified  their  verdict,  and 
that  it  was  received  without  any  objections  from  the  defendant. 

AonoN  FOB  Sebvicbs— Bill  of  Pabtioulabs— Pleading— Answeb.— In 
an  action  for  services,  a  bill  of  particulars  demanded  by  the  defend- 
ant does  not  become  a  part  of  the  complaint,  as  a  pleading,  which 
is  the  subject  of  answer;  and  special  denials  thereto  were  properly 
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stricken  from  the  answer.  The  answer  must  respond  to  the  allega- 
tions of  the  complaint  as  filed. 

Id.— Refusal  of  Oontinuanci— Injury  not  Shown.— Where  the  de- 
fendant, to  whom  a  continuance  was  refused,  does  not  show  that 
he  was  precluded  from  introducing  any  evidence  in  support  of  his 
defense,  or  that  he  sustained  any  injury  by  the  refusal  of  the 
court  to  continue  the  trial,  its  action  must  be  sustained. 

Id.— Vasiancx  in  Bill  of  Particulars— Practics-Impropkr  Motion. 
—A  variance  between  the  bill  of  particulars  and  the  allegations 
of  the  complaint  is  not  ground  for  a  motion  prior  to  the  trial  to 
exclude  all  evidence  relating  thereto,  and  such  motion  was  properly 
denied.  An  objection  to  evidence  on  the  ground  of  variance  may 
be  presented  at  the  trial. 

Id.— Amendment  of  Complaint— Change  of  Dates  upon  Original- 
Answer— Injury  NOT  Shown.— It  was  not  erroneous  for  the  court 
to  permit  an  amendment  of  the  complaint  by  changing  the  dates 
between  which  the  services  were  alleged  to  have  been  rendered, 
by  writing  the  changed  dates  upon  the  face  of  the  original  com- 
plaint where  the  defendant  was  permitted  to  and  did  answer  it  as 
an  amended  complaint,  and  where  no  showing  was  made  of  any 
surprise  or  inability  to  present  evidence  in  refutation  of  the  plain- 
tiff's claim  as  amended. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.    E.  W.  Wilson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Turner,  and  E.  Sevier,  for  Appellant. 

C.  M.  Wheeler,  Frank  McGowan,  and  L.  P.  Puter,  for  Re- 
spondents. • 

HARRISON,  J. — Action  for  legal  services  rendered  the 
defendant  by  the  plaintiffs.  Judgment  was  rendered  in  favor 
of  the  plaintiffs,  and  the  defendant  has  appealed  from  the 
judgment.  The  judgment-roll  upon  which  the  appeal  is  pre- 
sented consists  of  the  pleadings,  verdict,  and  judgment,  and 
three  bills  of  exceptions  settled  prior  to  the  trial  upon  certain 
rulings  made  by  the  court. 

1.  The  complaint  suflficiently  states  a  cause  of  action  to 
support  the  judgment.  The  objections  to  its  sufficiency  are 
directed  to  the  manner  in  which  the  facts  upon  which  a 
recovery  is  sought  are  stated,  rather  than  to  the  absence  of 
such    facts,    and   should    have   been   presented    by    special 
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demurrer.  The  defendant  did  not  demur,  but  answered  the 
complaint,  denying  its  averments,  and  also  setting  up  certain 
counterclaims  against  the  plaintiffs.  None  of  the  evidence 
is  set  forth  in  the  record,  and  in  support  of  the  judgment 
it  will  be  assumed  ** after  verdict,"  in  the  absence  of  any 
exceptions  or  objections  of  record,  that  the  evidence  before 
the  jury  fully  justified  their  verdict,  and  that  it  was  received 
without  any  objection  from  the  defendant. 

2.  Before  the  defendant  answered  the  complaint,  the  plain- 
tiffs, in  response  to  a  demand  therefor,  furnished  him  with  a 
bill  of  particulars  of  the  claim  sued  upon,  and  in  the  answer 
which  he  afterwards  filed,  in  addition  to  denying  that  the 
aggregate  value  of  the  plaintiffs'  services  was  as  great  as 
alleged  by  them,  he  denied  that  the  value  of  each  of  the  sev- 
eral items  set  forth  in  the  bill  of  particulars  was  as  great  as 
was  set  forth  therein.  Thereafter,  upon  the  motion  of  the 
plaintiffs,  the  court  struck  out  the  portions  of  the  answer  con- 
taining these  special  denials.  In  Millet  v.  Bradbury,  109  Gal. 
170,  it  was  said  that  a  bill  of  particulars  is  to  be  regarded  as 
an  amplification  of  the  complaint,  and  the  defendant  claims 
that  by  virtue  of  what  is  there  said  he  was  authorized  to  deny 
each  of  the  items  in  the  bill  of  particulars  as  fully  as  though 
originally  set  forth  in  the  complaint  It  does  not  follow  from 
what  was  said  in  that  case  that  the  bill  becomes  a  part  of  the 
complaint,  or  is  to  be  treated  as  a  pleading  in  the  cause.  A 
bill  of  particulars  may  be  furnished  before  or  after  the 
defendant  answers  the  complaint,  and  in  either  case  the  effect 
of  furnishing  the  bill  is .  to  limit  the  evidence  which  the 
plaintiff  may  offer  in  support  of  his  claim,  but  it  does  not 
require  or  authorize  the  defendant  to  specially  plead  thereto. 
His  answer  must  respond  to  the  allegations  of  the  complaint 
as  filed.  In  the  present  case  the  defendant  in  his  answer  to 
the  complaint  had  presented  the  same  issue  which  he  also 
presented  in  detail  in  the  portion  which  was  struck  out  by 
the  court.  These  special  denials  were  therefore  redundant, 
and  the  court  was  justified  in  making  the  order. 

In  the  portion  struck  out,  the  defendant  had  also  pleaded 
the  statute  of  limitations  to  some  of  the  items  which  had  not 
elsewhere  been  set  up  in  his  answer.  To  this  extent  the  court 
should  not  have  granted  the  plaintiffs'  motion,  but  as  the 
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defendant  before  the  trial  of  the  cause  filed  an  amended 
anjswer  in  which  he  pleaded  the  statute  of  limitations  to  the 
entire  claim  of  the  plaintiffs,  this  error  was  harmless. 

3.  The  cause  was  set  down  for  trial  on  April  2,  1900,  and 
prior  to  that  day  the  defendant  moved  the  court  to  continue 
the  trial  to  a  day  subsequent  to  the  filing  of  the  remittitur  in 
the  case  of  Coonan  v.  Loewenthdl^  then  pending  in  this  court. 
The  reason  assigned  for  the  motion  was  the  desire  to  offer  in 
evidence  the  judgment  in  that  action  which,  by  reason  of  the 
appeal,  would  be  inadmissible  as  evidence  of  any  of  the  facts 
determined  by  it.  On  the  hearing  of  the  motion  counsel  for 
the  plaintiffs  stated  that  they  would  make  no  objection  to  the 
introduction  of  the  judgment  in  that  case,  upon  the  ground 
that  an  appeal  therefrom  was  pending.  The  counsel  for  the 
defendant  refused  to  enter  into  any  stipulation,  or  to  make 
any  agreement  regarding  the  introduction  of  evidence  in  the 
case,  and  the  court  denied  his  motion.  Whether  the  judgment 
was  offered  in  evidence  or  not  is  not  shown,  and  as  the  defend- 
ant does  not  show  that  he  was  precluded  from  introducing 
any  evidence  in  support  of  his  defense  or  sustained  any  injury 
by  the  refusal  of  the  court  to  continue  the  trial,  its  action 
must  be  sustained. 

4.  The  defendant  also  prior  to  the  trial  moved  the  court 
for  an  order  directing  the  exclusion  of  all  evidence  on  the 
part  of  the  plaintiffs  concerning  certain  items  set  forth  in  the 
bill  of  particulars  furnished  by  them,  upon  the  ground  that 
they  were  not  embraced  within  the  allegations  of  the  com- 
plaint. No  reason  was  assigned  for  making  the  order,  except 
that  of  a  variance  between  the  complaint  and  the  bill  of  par- 
ticulars, and,  as  that  objection  to  the  evidence  could  be 
presented  at  the  trial,  the  court  very  properly  denied  his 
motion. 

5.  When  the  cause  was  called  for  trial  the  plaintiffs  asked 
leave  to  amend  their  complaint  by  changing  the  dates  between 
which  their  services  were  alleged  to  have  been  rendered.  The 
court  granted  their  motion,  and  the  complaint  was  thereupon 
amended  by  writing  the  changed  dates  upon  the  face  of  the 
original.  The  defendant  objected  to  this  alteration,  upon  the 
ground  that  it  would  be  in  effect  the  institution  of  a  new  cause 
of  action  as  to  a  portion  of  their  claim,  and  that  such  mode  of 
amendment  was  improper.    There  was  no  error  in  this  pro- 
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ceeding.  (See  Coonan  v.  Loewenthal,  129  Cal.  197.)  In 
granting  the  motion  the  court  stated  to  the  defendant  that  he 
could  amend  his  answer  if  he  so  desired,  and  would  let  the 
answer  on  file  stand  in  all  other  respects.  The  defendant  there- 
upon filed  an  amended  answer  to  the  complaint  as  thus 
amended,  and  the  cause  proceeded  to  trial.  No  showing  was 
made  of  any  surprise  or  inability  to  present  evidence  in  sup- 
port of  his  answer  or  in  refutation  of  the  plaintifl&a'  claim. 
The  judgment  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[8.  F.  No.  8413.    In  Bank. -December  10,  1902.] 

P.  N.  BEHiBT,  Petitioner,  v.   SUPERIOR  COURT    OF 
SANTA  CRUZ  COUNTY,  Respondent. 

Cost  Bnji— Extension  of  Time— Constkuction  or  Code— Power  o» 
Judge.— The  service  and  filing  of  a  cost  biU  is  fully  within  a  proper 
construction  of  section  1054  of  the  Code  of  Civil  Procedure,  author- 
izing extensions  of  time  of  ''a  notice  other  than  of  appeal,"  and 
the  trial  judge  has  power  to  grant  an  extension  of  time  therefor. 

PETITION  for  certiorari  to  the  Superior  Court  of  Santa 
Cruz  County.    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinidn  of  the  court. 

H.  C.  Wyckoff,  for  Petitioner. 

THE  COURT. — ^Petition  for  certiorari,  presenting  the  fol- 
lowing case:  Petitioner  was  plaintiff  in  an  action  appealed 
from  justice's  court  to  superior  court.  Upon  a  trial  de  novo 
there  was  a  verdict  for  defendant.  More  than  five  days  after 
the  verdict,  but  within  an  extension  of  time  granted  by  the 
trial  judge,  the  defendant  filed  his  cost-bill,  the  amount  of 
which  was  included  in  his  judgment.  Petitioner  claims  that 
the  judgment  is  to  that  extent  void,  because  the  trial  judge 
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had  no  power  to  extend  the  time  for  filing  the  cost-bill,  and 
that,  being  too  late,  costs  were  waived. 

We  think,  however,  that  the  service  and  filing  of  a  cost-bill 
is  fairly  within  a  proper  construction  of  section  1054  of  the 
Code  of  Civil  Procedure  authorizing  extensions  of  time.  It  is 
substantially  ^'a  notice  other  than  of  appeaL" 

.Writ  denied. 


[S.  F.  No.  2286.    Department  One.— December  15,  1902.] 

J.    0.   BATES,   Je.,  Respondent,  v.  J.    F.    TWIST  et  al., 

Appellants. 

StEKBT  IlCPBOVEMENT— BESOLUTION   OF   INTBNTION— DlSTINOT   IlfPROVK- 

HSNTS— Powxs  or  BOAED.— Under  eection  2  of  the  Street  Improve- 
ment Act,  it  is  within  the  legislative  power  of  the  municipal  board, 
to  include,  at  the  same  time  and  in  the  same  resolution  of  inten- 
tion, distinct  classes  of  improvements,  and  the  improvement  of 
the  whole  or  any  portion  of  one  or  more  streets,  whether  connected 
or  remote  from  each  other,  without  requiring  them  all  to  be 
included  in  the  same  resolution  ordering  the  work,  or  to  be  con- 
tracted for  bj  the  same  individuaL 

Id.— Designation  or  Distinct  Iicproybkent.— The  designation  of  a 
distinct  street  or  portion  of  a  street  which  is  to  be  improved,  with  a 
description  of  the  work  to  be  done  thereon,  renders  it  a  distinct 
and  several  improvement,  whether  it  be  the  only  improvement 
specified  in  the  resolution  of  intention,  or  in  the  resolution  order- 
ing the  work,  or  whether  other  improvements  are  included  with  it 
After  the  improvements  have  been  ordered,  their  distinct  and  sev- 
eral character  is  to  be  observed  in  the  subsequent  proceedings. 

Id.— NoncB  or  Distinct  Impeovemknt— Construction  or  Statute.— 
The  statute  is  to  have  a  reasonable  construction,  and  in  giving  effect 
to  the  underlying  principle  that  the  cost  of  an  improvement  shaU 
be  borne  by  the  lands  adjacent  thereto,  and  that  the  owner  shall 
be  informed  of  said  improvement,  the  superintendent  of  streets 
was  not  required  to  post,  along  the  line  of  a  particular  street  to 
be  improved  in  part,  notice  of  any  other  distinct  improvement 
than  that  contemplated  upon  such  street. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hehhard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
John  H.  Durst,  for  Appellants. 
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J.  C.  Bates,  for  Respondent. 

HARBISON,  J. — ^Action  upon  a  street  assessment  in  San 
Francisco.  Judgment  was  rendered  in  favor  of  the  plaintiff, 
and  the  defendants  have  appealed,  presenting  their  appeal 
upon  the  judgment-roll  with  a  bill  of  exceptions. 

The  board  of  supervisors  passed  a  resolution  of  its  intention 
to  order  '*That  N  Street  South,  between  Fifteenth  Avenue 
South  and  the  southwesterly  line  of  Nineteenth  Avenue 
South,  be  graded  to  the  oflScial  line  and  grade ;  that  redwood 
curbs  and  rock  gutters  be  laid  thereon,  and  that  the  roadways 
and  sidewalks  of  said  portion  of  N  Street  South  be  macad- 
amized,'* and  subsequently  passed  a  resolution  ordering 
the  improvements.  A  contract  therefor  was  awarded  to  the 
plaintiff's  assignor,  and  upon  its  completion  the  superintend- 
ent issued  the  assessment  upon  which  the  action  is  brought. 

The  resolution  of  intention  included  street  work  of  various 
kinds  upon  many  other  streets  than  N  Street,  and  also  the 
improvement  of  the  crossing  of  N  Street  and  Fifteenth  Ave- 
nue. Only  a  portion  of  the  improvements  described  in  the 
resolution  of  intention  upon  the  streets  other  than  N  Street 
were  included  in  the  resolution  ordering  the  work,  and  this 
resolution  included  many  improvements  which  were  not 
included  in  the  resolution  of  intention.  Separate  contracts 
were  awarded  for  the  different  improvements  ordered  by  the 
board,  and  the  contract  awarded  to  the  plaintiff's  assignor 
did  not  include  any  of  the  work  so  ordered  other  than  that 
described  in  the  assessment  herein. 

The  appellants  urge  in  support  of  their  appeal  that,  as  the 
resolution  of  intention  is  the  foundation  of  all  the  subsequent 
proceedings,  such  subsequent  proceedings  must  in  all  respects 
correspond  with  the  resolution  of  intention;  that  all  of  the 
work  specified  in  the  resolution  of  intention  is  an  entirety, 
and  must  in  all  subsequent  proceedings  be  dealt  with  as  such 
by  the  board  of  supervisors ;  that  the  resolution  ordering  the 
work  done,  the  resolution  of  award,  and  the  contract  must 
each  include  all  of  the  work  which  is  described  in  the  resolu- 
tion of  intention;  and  that  an  assessment  made  under  a  con- 
tract for  doing  a  portion  of  the  work  embraced  therein  is 
unauthorized  and  cfeates  no  lien. 
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Section  2  of  the  Street  Improvement  Act  gives  to  the  city 
council  power  to  order  "the  whole  or  any  portion,  either  in 
length  or  width,"  of  the  streets  in  the  city  to  be  improved  in 
the  manner  therein  designated.  Under  the  authority  thus 
conferred,  it  is  within  the  legislative  power  of  the  board  of 
supervisors,  after  having  acquired  jurisdiction  therefor,  to 
order  the  improvement  of  the  whole  or  of  any  portion  of  one 
or  more  streets,  whether  connected  or  remote  from  each  other, 
at  the  same  time  and  in  the  same  resolution.  The  statute 
does  not  limit  the  number  of  improvements  which  the  board 
may  order  at  the  same  time,  or  require  that  a  separate  resolu- 
tion of  intention  shall  be  adopted  for  each  of  said  improve- 
ments. As  in  the  case  of  any  other  legislative  body,  in  the 
absence  of  any  restrictions  upon  its  mode  of  action,  the  board 
may  include  more  than  one  item  of  legislation  in  a  single 
ordinance  or  resolution.  In  Los  Angeles  L.  Co.  v.  Los  An- 
geles, 106  Cal.  156,  we  said:  "The  resolution  of  intention 
is  only  a  proposition  by  the  council,  and  frequently  consists 
of  distinct  classes  of  improvements  upon  designated  portions 
of  the  same  street  or  of  different  streets ;  and  in  such  case  it 
is  competent  for  the  council  to  order  only  one  or  more  of 
these  classes  to  be  done."  (See,  also,  Emery  v.  San  Francisco 
Gas  Co.,  28  Cal.  346;  Mahoney  v.  Braverman,  54  Cal.  5G5.) 
It  may  often  happen,  as  in  the  present  case,  that  the  public 
interest  requires  the  improvement  of  streets  situate  in  widely 
separated  parts  of  the  city,  and,  if  so,  no  reason  is  shown  or 
can  be  suggested  why  the  board  may  not  cause  such  improve- 
ments to  be  included  in  the  same  resolution  of  intention, 
without  requiring  them  to  be  contracted  for  by  the  same 
individual.  The  designation  by  it  of  a  street  or  portion  of  a 
street  which  is  to  be  improved,  with  a  description  of  the  work 
to  be  done  thereon,  becomes  thereby  a  distinct  and  several 
improvement,  whether  it  be  the  only  improvement  specified 
in  the  resolution  of  intention  or  in  the  resolution  ordering 
the  work,  or  whether  other  improvements  are  included  with 
it.  After  the  improvements  have  been  ordered,  their  distinct 
and  several  character  is  to  be  observed  in  the  subsequent  pro- 
ceedings. 

The  same  considerations  authorize  the  board  to  include  as 
different  items  of  improvement  different  portions  of  the  same 
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street,  even  though  they  are  adjacent  to  each  other.  In  the 
present  case  the  character  of  the  improvement  upon  the  cross- 
ing of  N  Street  and  Fifteenth  Avenue  is  different  from  that 
upon  N  Street  between  Fifteenth  and  Nineteenth  avenues, 
and  it  would  appear  that  this  isrossing  had  been  previously 
graded — doubtless  with  the  grading  of  Fifteenth  Avenue. 
If  so,  the  board  could  not  have  ordered  the  grading  of  the 
crossing  with  that  of  N  Street,  and  its  purpose  to  improve 
the  crossing  by  constructing  cesspools  and  culverts  thereon 
— a  different  improvement  from  that  ordered  upon  N  Street 
— ^was  of  necessity  an  independent  item  of  street  improve- 
ment. Treanor  v.  Houghton,  103  Cal.  53,  cited  by  the  appel- 
lants, has  no  application  to  the  present  case.  In  that  case  the 
city  council  of  San  Jos^  ordered  the  improvement  of  Julian 
Street,  between  First  Street  and  the  eastern  limits  of  the 
city.  The  improvement  thus  ordered  was  an  entirety  within 
the  principles  above  stated,  and  should  have  remained  so 
throughout  the  subsequent  proceedings.  The  council,  how- 
ever, divided  the  street  into  six  sections,  and  awarded  con- 
tracts for  each  section  separately,  and  this  action  was  held 
to  be  unauthorized. 

The  underlying  principle  of  the  Street  Improvement  Act 
is,  that  the  cost  of  the  improvements  of  the  several  streets 
in  a  municipality  shall  be  borne  by  the  lands  adjacent  to  such 
improvement,  and  that  the  owners  of  these  lands  may  be 
informed  of  the  contemplated  improvement  for  which  they 
are  liable  to  be  assessed.  The  statute  is  to  have  a  reasonable 
construction,  and  in  giving  effect  to  this  principle  the  super- 
intendent of  streets  was  not  required  to  post  along  the  line 
of  N  Street  notices  of  any  other  improvement  than  that 
contemplated  upon  N  Street.  In  White  v.  Harris,  116  Cal. 
470,  cited  by  the  appellants,  the  improvement  was  for  a  sys- 
tem of  drainage  by  means  of  connecting  sewers  in  different 
streets,  and  the  resolution  of  intention  described  the  work 
as  '*a  public  sewer"  along  specified  portions  of  eight  different 
streets.  The  resolution  of  intention,  and  also  the  resolution 
ordering  the  work,  described  the  work  as  a  single  improve- 
ment, and  a  contract  was  afterwards  let  for  its  construction 
as  an  entirety.  The  notices  of  the  proposed  work  which  were 
posted  by  the  superintendent  described  only  separate  por- 
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tions  of  the  work  upon  the  respective  streets,  and  not  the 
entire  improvement  ea  contemplated.    It  was  held  that  the 
posting  of  notices  of  this  character  waa  not  a  compliance 
with  the  statute. 
The  judgment  is  affirmed. 

Oaroutte,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  3181.    In  Bank. -December  15,  1902.] 

OSCAR  TOLLE,  Respondent,  v.  JOSEPHINE  HEYDEN- 
FELDT et  al.,  Appellants. 

Appsal— Stat-Bond— SupxsszDEiLS— FoRBCLOsusB  or  Liens— PzRiSH- 
ABLB  Propsrtt.— Upon  appeal  from  a  judgment  foreclosing  liens 
on  personal  properfy,  described  therein  as  ''mortgages  and  liens/' 
the  court  having  also  found  that  the  property  ordered  to  be  sold 
was  "perishable  property, "  — the  ordinary  three-hundred-doUar 
bond  cannot  operate  as  a  stay-bond,  and  does  not  warrant  a 
iupersedeas, 

APPLICATION  for  supersedeas  pending  an  appeal  from 
a  judgment  of  the  Superior  Court  of  the  City  and  County 
of  San  Francisco.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  D.  Collins,  for  Appellants. 

Pippy  &  Bahrs,  and  Charles  F.  Hanlon,  for  Respondent. 

McFARLAND,  J. — This  is  an  application  of  the  above- 
named  defendants  and  appellants  for  a  supersedeas. 

There  is  a  judgment  in  the  superior  court  against  the  appli- 
cants for  a  sum  of  money,  and  also  for  the  foreclosure  of  a 
lien  on  certain  personal  property  which  is  ordered  to  be  sold. 
The  applicants  appeal  from  the  judgment  and  gave  the  ordi- 
nary three-hundred-dollar  appeal-bond;  but  they  have  not 
given  any  stay-bond.  Their  contention  seems  to  be  that  the 
three-hundred-dollar  bond  stays  execution  because  it  does  not 
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come  within  any  of  the  provisions  of  the  code  requiring  a 
stay-bond,  and  therefore  is  governed  by  section  949  of  the 
Code  of  Civil  Procedure.  This  contention  is  not  maintain- 
able. 

The  transcript  on  appeal  is  not  before  us ;  and  the  matter 
must  therefore  be  determined  by  the  papers  before  us  on  this 
application.  The  position  of  applicants  appears  to  be,  that  the 
lien  decreed  to  be  enforced  was  not  a  '' mortgage  of  personal 
property, '*  and  therefore  is  not  within  section  943,  or  any 
of  the  other  sections  from  942  to  945,  inclusive.  It  is  not 
necessary  to  inquire  whether  within  section  942  there  is  a 
stay  of  the  execution  of  a  judgment  directing  the  ' 'payment 
of  money'*  without  a  stay-bond,  notwithstanding  the  fact  that 
it  also  enforces  a  lien  other  than  a  mortgage  on  personal 
property.  In  the  case  at  bar  the  judgment  declares  the  liens 
enforced  to  be  ''plaintiflE's  mortgage  and  lien,"  and  ** inter- 
vener's mortgage  and  lien,"  and  that  **said  mortgages  and 
liens  are  the  ones  described  in  the  complaint,"  etc.  There- 
fore, on  the  face  of  the  papers,  the  liens  here  dealt  with  are 
mortgages,  and,  being  within  section  943,  the  judgment  cannot 
be  stayed  without  a  stay-bond,  and  the  three-hundred-dollar 
bond  does  not  warrant  a  supersedeas.  Moreover,  the  court 
below  found  that  the  property  directed  to  be  sold  was  **  per- 
ishable property,"  and  that  being  so,  the  three-hundred- 
dollar  bond  does  not  stay  the  proceedings  under  section  949. 

The  application  for  supersedeas  is  denied  and  the  proceed- 
ing dismissed. 

Van  Dyke,  J.,  Harrison,  J.,  Garoutte,  J.,  and  Henshaw,  J., 
concurred* 


[8.  F.  No.  2302.    Department  One. ^December  16,  1902.] 

COUNTY  OF  CONTRA  COSTA,  Appellant,  v.  A.  J. 
SOTO,  F.  L.  GLASS,  and  GEORGE  R.  ARMSTRONG, 
Respondents. 

AFPSAL^DxLAY^BEViEW.^TJpon  appeal  from  a  judgment  and  from  an 
order  denying  a  new  trial,  where  the  appeal  from  the  judgment 
was  not  taken  within  one  year  from  its  entry,  it  cannot  be  con- 
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sidered,  and  the  review  must  be  confined  to  the  appeal  from  the 
order  denying  a  new  triaL 

AonoN  BY  GOTJNTT— Money  Oollkoted  itxa  8ufkbti80B8— PxacENT- 
▲ox^AuTHOKiTY  Or  DISTRICT  Attoknsy.^As  a  general  rule  all 
actions  brought  by  or  prosecuted  on  behalf  of  a  county  must  be 
brought  by  authority  of  the  board  of  supervisors,  and  where  money 
has  been  collected  for  the  supervisors  under  contract  with  them  for  a 
percentage,  the  district  attorney  has  no  authority  to  prosecute  an 
action  in  the  name  of  the  county  to  recover  the  amount  of  such 
percentage,  without  a  previous  order  of  the  board  of  supervisors. 
The  district  attorney  has  only  the  limited  power  given  him  under 
section  8,  where  the  board  has  ordered  money  paid  without  authority 
of  law. 

Id.— Powsa  or  Sufebvisors.— The  board  of  supervisors  had  the  right  to 
make  a  contract  with  one  who  is  not  a  county  officer  to  collect 
money  due  the  county,  and  to  pay  him  a  percentage  for  making  the 
collection. 

Id.— Validity  or  Contractt— Emfloyicint  or  County  OmoERs  by 
GoNTRAOTOR.— Where  the  contract  with  the  supervisors  was  valid 
when  made,  the  fact  that  the  contractor  subsequently  employed 
some  county  officers  to  assist  him,  and  paid  them  for  doing  it, 
cannot  render  the  contract  void. 

Id.— Surmise  iNsumciENT— Good  Faith— Nonsuit.— Mere  surmise  or 
suspicion  that  the  contractor  obtained  the  contract  for  the  benefit 
of  the  county  officers  will  not  support  a  judgment  for  the  county 
based  thereupon;  and  where  the  good  faith  of  the  supervisors  is 
not  questioned,  nor  the  competency  of  the  contractor  to  enter  into 
the  contract  controverted,  and  it  is  not  shown  that  the  services  per- 
formed were  not  worth  all  the  compensation  received  for  them,  and 
the  supervisors  had  not  authorized  the  prosecution  of  the  action, 
a  judgment  of  nonsuit  was  properly  entered  in  the  action  brought 
by  the  district  attorney. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County  and  from  an  order  denying  a  new  trial. 
A.  J.  Buckles,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Tirey  L.  Ford,  Attorney-General,  C.  T.  Brown,  District 
Attorney,  and  Eli  R.  Chase,  for  Appellant. 

[W.  S.  Tinning,  and  M.  R.  Jones,  for  Respondents. 

COOPER,  C. — At  the  close  of  plaintiff's  evidence  the  court 
granted  defendants'  motion  for  a  nonsuit,  and  judgment  was 
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accordingly  entered.  Plaintiff  brings  this  appeal  from  the 
judgment  and  from  an  order  denying  its  motion  for  a  new 
trial.  The  judgment  was  entered  December  16,  1897,  and  the 
notice  of  appeal  therefrom  served  and  filed  March  17,  1900. 
Therefore,  the  appeal  from  the  judgment  cannot  be  considered, 
because  not  taken  within  the  statutory  time.  The  appeal 
from  the  order  is  accompanied  by  a  statement  containing  the 
evidence  and  proceedings.  The  amended  complaint  alleges,  in 
substance,  that  under  an  act  of  the  legislature  entitled, 
"An  act  to  appropriate  money  for  the  support  of  aged  per- 
sons in  indigent  circumstances,"  approved  March  18,  1883, 
there  became  and  was  due  the  plaintiff  from  the  state  of 
California,  in  November,  1894,  the  sum  of  $27,941.05;  that 
afterwards  the  defendant  Soto  received  the  said  sum,  and  paid 
into  the  treasury  of  plaintiff  the  sum  of  $20,955.80,  and  no 
more,  and  has  ever  since  retained  the  balance,  $6,985.28,  and 
the  same  is  due  and  unpaid  to  plaintiff;  that  prior  to  receiving 
the  said  money  the  defendants  "unlawfully,  fraudulently, 
corruptly,  and  knowingly  conspired  together  to  cheat  and 
defraud  the  plaintiff"  out  of  said  balance,  and  in  pursuance 
of  said  conspiracy  defendants  divided  said  sum  among  them- 
selves, and  that  defendants  have  since  neglected  and  refused 
to  pay  the  same  to  the  plaintiff. 

Judgment  is  prayed  for  said  sum  of  $6,985.28,  with  twenty 
per  cent  added  thereto  as  damages  and  for  costs.  The  com- 
plaint is  signed  by  C.  Y.  Brown,  the  district  attorney  of 
plaintiff,  as  plaintiff's  attorney.  There  is  no  allegation  nor 
claim  that  the  action  is  brought  by  order  or  direction  of  the 
board  of  supervisors  of  the  county.  Defendants  severally 
demurred  to  the  complaint  upon  the  general  ground  that  it 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  upon  the  special  ground  that  it  does  not  appear  therefrom 
that  the  action  is  brought  in  pursuance  of  any  order  or 
authority  of  the  board  of  supervisors  of  plaintiff.  The  de- 
murrers were  overruled  and  defendants  answered. 

The  allegations  of  the  answers  and  the  proof  on  the  part 
of  plaintiff  show  substantially :  That  the  said  sum  of  money 
waa  received  by  defendants  and  the  $6,985.28  was  retained 
by  them  and  divided  in  certain  proportions;  that  it  was 
obtained  from  the  state  under  the  act  herein  quoted  as  moneys 
due  the  county ;  that  before  obtaining  the  money  the  plaintiff, 
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through  its  board  of  supervisors,  made  a  written  contract 
with  defendant  Armstrong,  whereby  it  agreed  to  allow  said 
Armstrong  twenty-five  per  cent  of  all  amounts  collected  by 
him  from  the  state  under  said  act,  as  compensation  for  his 
services  to  be  performed  in  preparing  evidence  and  present- 
ing the  same  to  the  proper  authorities  for  the  said  amount 
so  due  plaintiff  by  the  state;  that  said  twenty-five  per  cent 
is  the  amount  so  retained  by  defendants  and  the  amount  so 
agreed  to  be  paid  to  Armstrong;  that  the  work  in  preparing 
the  evidence  in  support  of  plaintiff's  claim  and  prosecuting 
the  same  was  in  fact  done  by  defendants  Soto  and  Glass, 
under  an  understanding  with  defendant  Armstrong  that  they 
were  to  do  the  work  and  receive  compensation  therefor;  that 
the  defendant  Soto  was,  at  the  time  of  doing  said  work,  and 
has  been  at  all  times  since,  the  county  auditor  of  plaintiff,  and 
defendant  QIass  was,  and  has  been,  the  county  clerk  of 
plaintiff ;  that  after  the  said  claim  of  plaintiff  was  presented 
and  the  money  obtained  the  defendant  Armstrong  received 
only  $250  thereof,  and  the  balance  of  the  $6,985.28,  after 
deducting  the  $250  so  paid  Armstrong,  was  divided  equally 
between  defendants  Soto  and  Glass ;  that  said  sum  has  never 
in  fact  been  paid  to  plaintiff,  but  has  been  kept  and  retained 
under  the  terms  of  the  contract  so  made  with  Armstrong. 

At  the  close  of  plaintiff's  evidence  the  defendants  moved 
for  a  nonsuit  upon  the  grounds, — 1.  That  no  authority  has 
been  shown  for  the  commencement  of  the  action  by  the  dis- 
trict attorney,  and  that  no  authority  or  order  of  the  board 
of  supervisors  directing  the  money  to  be  paid  over  has  been 
shown;  and  2.  Upon  the  ground  the  evidence  fails  to  show 
any  cause  of  action  against  defendants,  or  either  of  them. 

As  to  the  first  ground  of  the  motion,  it  is  the  general  rule 
that  all  actions  brought  by,  or  prosecuted  in  behalf  of,  a 
county  must  be  brought  by  authority  of  the  board  of  super- 
visors. (County  Government  Act,  1897,  p.  457,  sec.  25,  subds. 
1-16;  Ventura  County  v.  Clay,  119  CaL  214.)  The  counsel 
for  plaintiff,  when  the  motion  was  made,  did  not  claim  any 
authority  from  the  board  of  supervisors  for  the  commence- 
ment of  the  action,  or  any  ratification  by  the  board  as  to 
the  same,  but  relied  upon  section  8  of  the  County  Government 
Act  of  1897  as  authority  for  bringing  the  suit. 
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Said  section  empowers,  and  makes  it  the  imperative  duty 
of,  the  district  attorney,  in  certain  cases  therein  named,  to 
institute  suit  in  the  name  of  the  county,  *'and  no  order  of 
the  board  of  supervisors  shall  be  necessary  in  order  to  main- 
tain  such  suit."  It  is  claimed  that  the  provision  authorized 
this  action  to  be  brought  by  the  district  attorney  of  his  own 
volition,  by  virtue  of  the  language,  **  Whenever  any  board 
of  supervisors  shall,  without  authority  of  law,  order  any 
money  paid  as  salary,  fees,  or  for  other  purposes,  and  such 
money  shall  have  been  actually  paid,"  etc.  It  is  evident 
that  the  above  language  means  that  the  board,  without 
authority  of  law,  must  have  ordered  the  money  paid,  and  that 
it  must  have  been  actually  paid  before  the  action  can  be 
maintained  by  the  district  attorney.  In  this  case  the  board 
did  not  order  the  money  paid  which  it  is  sought  to  recover. 
The  agreement  made  with  Armstrong  was  made  for  the  pur- 
pose of  getting  money  into  the  county  treasury,  and  not  for 
the  purpose  of  paying  it  out.  If  we  concede  that  the  contract 
was  void  and  beyond  the  power  of  the  board  to  make,  still 
it  was  not  an  order  for  the  payment  of  money.  It  was,  at 
least,  an  attempt  to  authorize  the  collection  of  a  legal  claim 
due  to  the  county  from  the  state.  If  the  contract  is  conceded 
to  be  wholly  void,  the  money  was  collected  by  defendants  for 
the  use  and  benefit  of  the  county.  The  twenty-five  per  cent 
kept  by  defendants,  if  the  property  of  the  plaintiJff,  could 
have  been  recovered  by  the  county  through  the  board  of  su- 
pervisors and  by  tbe  authority  of  the  board.  The  complaint, 
although  attempting  to  make  a  ease  under  section  8,  alleges 
facts  which  show  that  it  simply  states  a  cause  of  action  for 
money  had  and  received  to  plaintiff's  use.  It  alleges  that 
Soto  ''had  and  received  into  his  possession  from  the  treas- 
urer of  the  said  state  of  California  the  said  sum  of  $27,941.05, 
the  same  being  then  and  there  the  money  and  property  of  the 
plaintiff.'*  Then,  after  alleging  the  payment  of  $20,955.80 
to  plaintiff,  it  states  that  defendants  "neglect  and  refuse  to 
pay  the  said  sum  of  $6,985.28  into  the  treasury  of  the 
plaintiff." 

The  fact  that  the  board  of  supervisors,  after  having  made 
the  contract,  would  not  be  likely  to  authorize  an  action  to 
recover  the  money  they  had  agreed  to  pay,  does  not  change 
the  result.     The  board  has  charge  of  the  management  and 
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disbursement  of  the  public  revenues  of  the  county.  The 
county  acts  through  its  board  of  supervisors.  The  board  has 
the  express  power  '*to  direct  and  control  the  prosecution 
and  defense  of  all  suits  to  which  the  county  is  a  party." 

The  district  i.Uorney  has  the  limited  power  given  him 
under  section  8.  Cases  may  arise  in  which  the  board  may  not 
do  its  duty,  or  in  which  the  county  may  lose  by  the  derelic- 
tions of  the  board;  but  we  must  presume  that  it,  as  well  as 
other  official  bodies  or  officers,  will  perform  its  official  duty. 
The  interests  of  the  county,  the  allowance  of  claims  against 
it,  the  erection  and  maintenance  of  public  buildings,  and 
many  other  matters  are  under  the  charge  of  the  board.  If 
the  county  should  lose  money  by  the  improper  action  or  fail- 
ure to  act  of  its  board  of  supervisors,  in  many  cases  there 
would  be  no  remedy. 

In  the  present  case  we  cannot  say  that  the  county  has  been 
injured  or  that  it  has  lost  money.  It  is  sufficient  for  us  to  say 
that  the  evidence  entirely  fails  to  show  any  authority  in  the 
district  attorney  to  bring  the  action. 

The  evidence,  aside  from  the  question  of  the  authority  of 
the  district  attorney,  did  not  prove  a  case  against  defendants. 
The  board  of  supervisors  had  the  right  to  make  the  contract 
with  Armstrong,  who  was  not  a  county  officer,  and  to  pay  him 
a  percentage  for  making  the  collection.  (Lassen  County  v. 
Shinn,  88  Cal.  510;  Power  v.  May,  114  Cal.  208;  Power  v. 
May,  123  Cal.  151.)  The  plaintiff  did  not  show  that  Arm- 
strong was  not  an  attorney,  nor  that  there  was  any  collusion 
in  the  making  of  the  contract.  It  is  not  shown  that  the  board 
of  supervisors  knew  anything  in  regard  to  the  contemplated 
employment  of  Soto  and  Glass  by  Armstrong.  There  is  no 
evidence  even  tending  to  show  that  the  services  performed 
were  not  worth  the  amount  agreed  to  be  paid.  The  board 
having  made  a  fair  contract  with  Armstrong  to  pay  him  a 
just  compensation  for  services  to  be  rendered,  and  he  having 
rendered  the  services,  and  paid  the  amount  due  the  county 
under  his  contract  into  the  treasury  of  plaintiff,  we  cannot 
see  that  the  simple  fact  that  county  officers  performed  part  of 
the  work  for  Armstrong,  and  were  paid  by  him  for  doing  it, 
would  render  the  contract  void.  Of  course,  if  the  contract 
had  been  made  by  the  board,  either  directly  or  indirectly, 
with  Soto  and  Glass  for  work,  which  was  a  part  of  their 
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official  duty  to  do,  the  case  would  present  a  different  question. 
It  would  then  fall  within  the  rule  of  County  of  Humboldt  v. 
Stem,  136  Cal.  63.  It  is  true  that  the  evidence  tends  to  show 
facts  from  which  it  might  be  surmised  that  Armstrong  was 
really  getting  the  contract  for  the  benefit  of  Soto  and  Glass. 
But  surmise  or  suspicion  will  not  support  a  judgment.  The 
good  faith  of  the  board  is  not  questioned.  The  competency 
of  Armstrong  to  enter  into  the  contract  is  not  controverted. 
It  is  not  shown  that  the  services  performed  were  not  worth 
all  the  compensation  received  for  them. 

It  follows  that  the  appeal  from  the  judgment  should  be 
dismissed  and  the  order  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred, 

For  the  reasons  given  in  the  foregoing  opinion  the  appeal 
from  the  judgment  is  dismissed  and  the  order  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


[8.  F.  No.  2426.    Department  One.— December  16,  1902.] 

SETMOUIl  GABRIEL,  Trustee  of  the  Estate  of  G.  E.  Nicol, 
Respondent,  v.  F.  TONNER,  Appellant. 

Bankbitftct— Preference  of  Creditor— Interest  of  Bankrupt— Rea- 
son able  Cause— Agreement.— Under  the  Federal  Bankruptcy  Act 
of  1898,  the  intent  of  the  bankrupt  is  not  an  essential  element 
in  the  preference  of  a  creditor;  but  the  preference  is  measured 
by  its  actual  effect,  provided  only  the  creditor  has  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference.  It 
is  not  necessary  to  show  that  there  was  any  agreement  or  arrange- 
ment between  the  parties  to  the  preference. 

Id.— Action  to  Set  Aside  Preference— Construction  of  Act- Volun- 
tary AND  Involuntary  Proceedings.— An  action  by  the  trustee  of 
a  bankrupt  to  set  aside  an  unlawful  preference  of  a  creditor,  is  not 
confined  to  a  trustee  appointed  in  involuntary  proceedings;  but 
section  67  of  the  Bankrupt  Act  should  be  construed  as  indicated  in 
section  1  and  applied  as  well  to  a  case  where  the  bankrupt  files 
the  petition  voluntarily,  as  where  it  is  filed  against  him.  It 
should  also  be  considered  that  section  60  of  the  act  uses  the  gen- 
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an  intent,  it  would  not  be  essential  to  show  that  there  was  an 
**  agreement  or  undenstanding"  between  the  parties  to  the 
suit,  so  that  on  any  reasonable  construction  of  the  act  of 
1898  the  instructions  requested  were  improper;  and  inasmuch 
as  the  instructions  given  followed  the  language  of  the  statute 
and  were  full  and  complete  in  themselves,  there  can  be  no 
just  ground  of  complaint  as  to  the  action  of  the  court  in 
this  connection. 

2.  Defendant's  contention  that  this  kind  of  an  action  can 
be  maintained  only  by  a  trustee  appointed  in  involu7itary 
proceedings  cannot  be  upheld.  Section  1  of  the  act  (U.  S, 
Comp.  Stats.  1901,  p.  3418)  provides  that  ''A  person  against 
whom  a  petition  has  been  filed"  shall  include  a  per- 
son who  has  filed  a  voluntary  petition.  Section  67/  of 
the  act  (U.  S.  Comp.  Stats.  1901,  p.  3450)  should 
be  construed  as  indicated  in  section  1,  and  applied  aa 
well  to  a  case  where  the  bankrupt  files  the  petition  vol- 
untarily as  where  it  is  filed  ** against  him.*'  In  the 
cases  of  In  re  Easley,  93  Fed.  Rep.  419,  and  In  re  O'Con- 
nor, 95  Fed.  Eep.  943,  section  1  of  the  act  seems  to  have  been 
overlooked,  and  these  cases  should  be  disregarded,  as  indeed 
they  have  been  by  the  supreme  court  of  Massachusetts  in  the 
very  recent  case  of  Brown  v.  Case,  61  N.  E.  Rep.  279.  It  is 
also  to  be  noted  that  while  section  67/,  by  its  terms  and 
without  taking  into  account  section  1,  applies  to  cases  only 
where  the  petition  is  "filed  against"  the  bankrupt,  section  60 
is  not  subject  to  any  such  limitation,  but  uses  the  expression^ 
'* before  the  filing  of  a  petition,"  without  any  indication  as  to 
the  party  filing  the  same. 

3.  The  answer  admitted  the  value  of  the  property  to  be 
$635.  On  the  trial  defendant 'asked  leave  to  amend  his  an- 
swer so  as  to  withdraw  this  admission  and  enable  him  to 
prove  that  the  property  brought  only  $448  on  the  sale.  The 
plaintiff  objected  for  the  reason  that  he  had  taken  depositions 
on  the  faith  of  the  admission,  and  if  it  were  withdrawn  a 
continuance  would  be  necessary  to  take  further  depositions. 
The  court  figured  the  probable  expense  of  a  continuance  for 
that  purpose  at  $74,  and  made  the  payment  of  that  amount  a 
condition  of  allowing  the  amendment.  This  was  a  matter 
within  the  sound  discretion  of  the  court,  and  we  cannot  say 
that  it  abused  its  discretion,  especially  as  there  is  nothing  to 
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show  that  $74  exceeded  the  actual  or  probable  costs  of  the 
continuance. 

Of  course,  in  view  of  the  admission  in  the  answer  as  to 
the  value,  it  was  not  proper  to  permit  defendant  to  prove  that 
the  property  brought  less  on  the  execution  sale  than  its  ad- 
mitted value.  Indeed,  it  is  at  least  doubtful  whether  it  would 
have  been  proper  to  prove  such  fact,  even  with  the  admission 
withdrawn  from  the  answer ;  for  under  the  section  of  the  law 
(section  60,  supra)  authorizing  the  action,  the  measure  of 
recovery  is  the  property  itself  or  its  value,  and  not  what  it 
brought  on  the  execution  sale.  For  like  reasons  it  would  have 
been  improper  to  instruct  the  jury,  as  requested  by  defend- 
ant, that  the  verdict  could  not  exceed  the  sum  of  money 
realized  from  the  sale  and  paid  to  Tonner  on  his  claim. 

For  these  reasons  the  order  appealed  from  should  be 
aflSrmed. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Van  Dyke,  J.,  Qaroutte,  J.,  Harrison,  J. 


[8.  P.  "bio,  3075.    Department  One.— December  16,  1902.] 

JOHN  WILSON,  Appellant,  v.  BOARD  OF  DIRECTORS 
OF  VETERANS'  HOME  OF  CALIFORNIA,  Re- 
spondents. 

Mandamus— Necessitt  for  Demand.— A  demand  before  making  an 
application  for  a  writ  of  mandamus,  to  perform  the  act  sought 
to  be  enforced  by  the  writ,  is  an  imperative  necessity  in  all  cases 
other  than  those  where  the  duty  is  of  a  strictly  public  nature,  not 
affecting  individual  interests. 

Id.— Admission  to  Veteran's  Home,  after  Discharge.— An  applica- 
tion for  a  mandamus  to  compel  the  admission  of  the  plaintiff  to 
the  Veteran's  Home,  after  he  had  been  discharged  therefrom,  for 
a  violation  of  a  general  order,  must  show  a  previous  demand  for 
such  admission  and  refusal  to  allow  it.  In  such  case,  the  benefit 
of  the  act  which  it  is  claimed  to  be  performed  is  purely  personal 
to  the  applicant. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    E.  D.  Ham,  Judge. 

The  facts  are  stated  in  the  opinion. 

Theo.  A.  Bell,  and  Edw.  S.  Bell,  for  Appellant. 

Henry  C.  Gesford,  for  Respondents. 

CHIPMAN,  C. — Mandamus.  The  complaint  alleges  that 
plaintiff  was  admitted  to  the  Veterans'  Home  at  Yountville 
in  August,  1901,  and  continued  to  reside  there  as  a  member 
thereof  until  October  10,  1901,  when  he  was  adjudged  to  be 
guilty  of  violating  general  order  No.  34,  promulgated  Septem- 
ber 15,  1901,  prohibiting  members  of  the  home  from  visiting 
saloons  or  other  places  not  under  the  jurisdiction  of  the  home 
where  intoxicating  liquors  are  sold.  Plaintiff  failed  to  allege 
previous  demand  and  refusal  to  be  admitted  after  his  dis- 
charge. A  general  demurrer  was  interposed,  alleging,  also, 
uncertainty  in  the  complaint.  The  trial  court  sustained  the 
demurrer  on  the  authority  of  OrovUle  and  V,  R,  B,  Co.  v. 
Plumas  County,  37  Cal.  354,  where  it  was  said:  **It  is,  how- 
ever, an  imperative  rule  that  before  making  an  application 
for  a  writ  of  mandamus  an  express  demand  or  request  must 
be  made  on  defendants  to  perform  the  act  sought  to  be  en- 
forced by  the  writ.''  Appealing  from  the  judgment,  plaintiff 
concedes  the  general  rule  to  be  as  above  stated,  but  contends 
that  this  case  falls  within  the  exception,  ''Where  a  demand 
would  be  useless  it  will  not  be  required."  Conceding  that 
the  rule  admits  of  the  exception,  the  facts  shown  in  the  com- 
plaint must  be  such  as  will  justify  the  court  in  giving  effect 
to  the  exception.  No  such  facts  appear  here,  and  no  reason 
is  given  for  supposing  the  demand  would  have  been  refused 
if  it  had  been  made.  There  is  a  distinction,  recognized  in  the 
cases  cited  by  appellant,  between  duties  of  a  public  nature,  or 
those  which  affect  the  public  at  large,  and  duties  of  a  merely 
private  nature,  affecting  only  the  rights  of  individuals.  "In 
the  latter  class  of  cases,"  says  Mr.  High,  "where  the  person 
aggrieved  claims  the  immediate  and  personal  benefit  of  the 
act  or  duty,  where  performance  is  sought,  demand  and  refusal 
are  held  to  be  necessary  as  a  condition  precedent  to  relief  by 
maiidamus.    In  the  former  class,  the  duty  being  strictly  of  a 
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public  nature,  not  affecting  individual  interests,  and  there 
being  no  one  specially  empowered  to  demand  its  performance, 
there  is  no  necessity  for  a  literal  demand  and  refusal.  In 
such  cases  the  law  itself  stands  in  lieu  of  a  demand,  and  the 
omission  to  perform  the  required  duty  in  place  of  a  refusal." 
(High  on  Extraordinary  Remedies,  2d  ed.,  sees.  12,  13,  41. 
See,  also,  Oroville  arid  V.  B,  B.  Co.  v.  Plumas  County,  37  Cal. 
354.)  Here  the  benefit  of  the  act  or  duty  which  it  is  claimed 
should  be  performed  is  purely  personal. 
The  judgment  should  be  aflBrmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  afSrmed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


[L.  A.  No.  1254.    In  Bank.— December  16,  1902.] 

PRANK  L.  MURPHY  et  al..  Executors,  etc.,  et  al..  Petition- 
era,  V.  SUPERIOR  COURT  OF  LOS  ANGELES 
COUNTY,  Respondent. 

Partition— Venue— Distinct  Parcels  in  Different  Counties.— An 
action  for  the  partition  of  distinct  parcels  of  land,  situated  in 
different  counties,  between  tenants  -in  common  who  derive  their 
title  from  the  same  source,  may  be  properly  brought  in  any  county 
in  which  any  portion  of  the  land  is  situated. 

Id.— Dbpinition— "Real  Property."— the  term  "real  property," 
used  in  the  code,  or  "real  estate,"  used  in  the  constitution,  is 
broad  enough  to  include  several  distinct  parcels  of  land,  as  well 
as  one  entire  tract,  and  is  equivalent  to  the  phrase  "lands,  tene- 
ments, and  hereditaments." 

PETITION  for  writ  of  prohibition  to  the  Superior  Court 
of  Los  Angeles  County.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Withington  &  Carter,  for  Petitioners. 
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not  included  in  the  action  {Mdscarel  v.  Raff  our,  51  Cal. 
242;  Commercial  Bank  v.  Kershner,  120  Cal.  495;  Stockton 
Sav.  and  Loan  Society  v.  Harrold,  127  Cal.  612 ;  Newhall  v. 
Bank  of  lAvermore,  136  Cal.  533),  and  cannot  bring  a  sepa- 
rate action  to  enforce  a  lien  thereon.  The  case  of  Goldtree 
V.  McAUister,  86  Cal.  93,  relied  upon  by  petitioners,  decides 
nothing  contrary  to  this  rule.  It  was  there  on  rehearing 
finally  decided  that  an  action  for  foreclosure  of  a  mortgage 
may  be  commenced  and  tried  in  any  county  in  which  any 
part  of  the  mortgaged  property  is  situated.  In  that  case  the 
action  of  foreclosure  was  in  the  county  of  San  Luis  Obispo, 
the  land  lying  in  that  and  Kern  County.  In  the  opinion, 
however,  it  was  said  that  '^a  piece  of  mortgaged  land  may  be 
partly  situated  in  several  different  counties.  ...  In  such 
case  it  would  be  very  inconvenient  and  unnecessarily  ex- 
pensive to  require  each  part  of  the  land  to  be  separately  sold 
and  conveyed  by  the  sheriff  of  the  county  in  which  it  is  situ- 
ated. Besides,  it  would  generally  turn  out  that  the  sum  of 
the  value  of  all  the  parts  thus  sold  would  not  equal  the  value 
of  the  undivided  whole.  These  considerations  strengthened 
the  construction  permitting  the  mortgage  to  be  completely 
foreclosed  in  any  one  of  the  counties  in  which  any  part  of  the 
mortgaged  property  is  situated."  It  is  not  decided,  however, 
that  separate  tracts  of  land  embraced  in  the  same  mortgage 
could  not  be  foreclosed  in  the  same  action.  On  the  contrary, 
as  already  stated,  the  law  is,  there  can  be,  in  such  case,  but 
one  action.  And  the  rule  for  the  enforcement  of  liens  upon 
real  estate  applies  with  equal  force  to  an  action  brought  to 
partition  real  property.  It  may  frequently  occur,  as  in  this 
case,  that  tenants  in  common  own  and  are  possessed  of  real 
property  consisting  of  several  distinct  parcels  or  tracts  of 
land,  and  situated  in  different  counties.  The  superior  court 
is  a  court  of  general  common-law  and  equity  jurisdiction,  as 
declared  in  the  section  of  the  constitution  referred  to,  and  its 
process  extends  to  all  parts  of  the  state.  There  can  be  no 
reason,  therefore,  why  the  whole  matter  in  controversy  can- 
not be  heard  and  determined  in  the  one  action,  instead  of 
being  compelled  to  bring  a  separate  suit  in  each  of  the 
counties  in  which  a  part  of  the  real  estate  is  situated.  Any 
other  course  would  lead  to  much  more  absurd  consequences 
than  petitioners  imagine  will  result  unless  their  theory  of  the 
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law  is  sustained.    Besides,  the  court  in  which  any  such  action 
is  brought  is  expressly  given  the  power  to  change  the  place 
of  trial  as  in  other  cases,  and  thereby  any  hardship  or  incon- 
Tenience  that  might  otherwise  arise  may  be  avoided. 
Writ  denied. 

Harrison,  J.,  Garoutte,  J.,  McFarland,  J.,  and  Henshaw,  J., 
concurred. 


[S.  F.  No.  3190.    In  Bank.— December  16,  1902.] 

MARY  E.  WISHON,  Petitioner,  v.  SUPERIOR  COURT  OP 
TULARE  COUNTY  et  al..  Respondents. 

Judgment— Location  of  Ditch— Absolute  Verity— Punishment  por 
Ck)NTBMPT— Lack  op  Jurisdiction— Writ  of  Beview.— A  judgment 
detennining  that  the  north  bank  of  a  certain  ditch  is  on  the  south 
line  of  the  north  half  of  a  special  quarter  section,  and  that  the 
petitioner  owns  all  of  the  land  lying  north  thereof,  imports  absolute 
Terity  as  to  the  location  of  the  ditch,  and  as  to  the  rights  of  the 
parties  relative  thereto.  The  court  is  without  jurisdiction  to  hold 
the  petitioner  guilty  of  contempt  by  reason  of  interference  with  a 
^itch  situated  upon  petitioner's  land,  at  a  point  outside  of  the 
lines  of  the  ditch  defined  ia  the  judgment;  and  a  writ  will  issue  upon 
petitioner's  application  to  review  the  proceedings  in  vhe  matter 
of  such  contempt. 

Id.— Parol  Evidence.— The  court  was  not  at  liberty  to  receive  parol 
evidence  for  the  purpose  of  showing  that  the  judgment  might  have 
located  the  ditch  in  a  different  position,  or  that  the  description  of 
said  ditch  in  the  said  judgment  is  not  absolutely  accurate. 

APPLICATION  for  writ  of  review  to  test  the  validity  of 
proceedings  for  contempt  in  the  Superior  Court  of  Tulare 
County.     M.  L.  Short,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Maurice  E.  Power,  for  Petitioner, 

Charles  G.  Lamberson,  for  Respondents. 

HARRISON,  J.— Application  for  a  writ  of  review.  The 
affidavit  of  the  petitioner  sets  forth  that  the  superior  court  of 


74  WiSHON  V.  Superior  Court.  [138  Cal. 

Tulare  County  rendered  its  judgment  May  18,  1900,  in  an 
action  then  pending  in  that  court,  wherein  J.  H.  Stuffelbeem 
was  plaintiff  and  Mary  Adelsbach  et  al.  (including  the  peti- 
tioner herein)  were  defendants,  by  which  it  adjudged  and 
decreed  that  the  said  Stuffelbeem  was  the  owner  of  the  right 
of  way  for  a  ditch  across  the  northeast  quarter  of  section  14 
in  a  certain  township  in  the  county  of  Tulare,  **with  the 
north  bank  thereof  on  the  south  line  of  the  north  half  of  the 
northeast  quarter  of  said  section  14,"  and  entitled  to  clean 
out  and  operate  the  said  ditch  for  the  purpose  of  conveying 
water  through  the  same  to  his  lands  for  irrigation  and  other 
useful  purposes,  and  enjoining  the  defendants,  and  each  of 
them,  from  in  any  manner  preventing  him  from  cleaning  out, 
or  opening  up,  or  operating  a  ditch  upon  said  right  of  way ; 
that  the  petitioner  herein  was  at  that  time,  and  is  still,  the 
owner  of  certain  land  *' lying  north  of  the  south  line  of  the 
north  half  of  the  northeast  quarter  of  said  section  14'';  that 
after  the  rendition  of  said  judgment,  John  Bashore  became 
the  successor  in  interest  of  said  Stuffelbeem  in  and  to  the 
said  ditch  and  the  right  of  way  therefor  described  in  said 
judgment;  and  that  on  or  about  March  10,  1902,  said  Bashore 
opened  up  said  ditch  (for  the  purpose  of  conveying  water 
therein  to  land  owned  by  him)  ** across  the  said  south  line  of 
said  north  half  of  said  northeast  quarter  of  said  section  14 
for  a  distance  of  eighty-four  feet  over  and  across  the  lands 
of  the  petitioner  herein";  that  all  of  the  said  ditch  for  said 
distance  of  eighty-four  feet  "is  entirely  north  of  the  south 
line  of  the  north  half  of  the  northeast  quarter  of  said  section 
14,"  and  upon  the  lands  of  the  petitioner;  that  thereafter 
the  petitioner  filled  up  the  ditch  lying  upon  her  said  lands, 
but  has  never  interfered  with  said  ditch  at  any  point  either 
upon  or  south  of  the  south  line  of  the  north  half  of  the  north- 
east quarter  of  said  section  14.  Upon  an  affidavit  setting 
forth  the  aforesaid  interruption  of  the  ditch  by  the  peti- 
tioner, she  was  cited  before  the  superior  court  to  show  cause 
why  she  should  not  be  punished  for  contempt  in  violating  its 
aforesaid  judgment;  and  upon  the  hearing  on  said  charge 
the  court  admitted  certain  parol  evidence,  over  the  objection 
of  the  petitioner,  for  the  purpose,  as  recited  in  its  order,  **of 
showing  that  the  description  of  said  ditch  in  the  said  judg- 
ment is  not  absolutely  accurate,"  from  which  it  found  as  a 
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fact  that  the  said  ditch  in  controversy  in  said  action  was 
located,  and  for  many  years  prior  thereto  had  been  located, 
**  substantially  along  the  line  upon  which  it  was  opened  up  by 
said  Bashore  on  or  about  the  said  tenth  day  of  March,  1902." 
Upon  this  showing  the  court  held  that  the  petitioner  had  vio- 
lated the  terms  and  provisions  of  said  judgment,  and  was 
by  reason  thereof  guilty  of  a  contempt,  and  imposed  upon 
her  a  fine.  Thereupon  the  petitioner  made  the  present  appli- 
cation for  a  writ  of  review,  for  the  purpose  of  having  the 
said  order  of  the  court  annulled  upon  the  ground  that  its 
action  in  the  premises  was  without  its  jurisdiction. 

Upon  the  facts  set  forth  in  the  application  of  the  petitioner, 
the  court  had  no  jurisdiction  to  adjudge  her  guilty  of  con- 
tempt for  the  act  of  filling  up  the  ditch  upon  her  lands  or  to 
punish  her  therefor.  By  the  judgment  in  the  original  action 
the  north  bank  of  the  ditch  was  determined  to  be  "on  the 
south  line  of  the  north  half  of  the  northeast  quarter  of  section 
14,"  and  in  the  j^ame  judgment  the  petitioner  was  declared 
to  be  the  owner  of  the  lands  lying  north  of  said  line.  The 
absolute  verity  which  the  judgment  imports  includes  the  loca- 
tion of  the  ditch  itself,  as  well  as  a  determination  of  the  rights 
of  the  parties  in  reference  thereto.  The  court  was  without 
jurisdiction  to  hold  the  petitioner  guilty  of  contempt,  by 
reason  of  her  interference  with  the  ditch  upon  her  own  lands 
at  a  point  outside  of  its  lines,  as  defined  in  the  judgment. 
She  was  entitled  to  stand  upon  the  exact  terms  of  the  judg- 
ment, and  the  court  was  not  at  liberty  to  receive  parol  evi- 
dence for  the  purpose  of  showing  that  the  judgment  might 
have  located  the  ditch  in  a  different  position,  or,  as  is  recited 
in  its  order,  **for  the  purpose  of  showing  that  the  description 
of  said  ditch  in  the  said  judgment  is  not  absolutely  accurate." 

It  is  therefore  ordered  that  a  writ  of  review  issue  out  of 
this  court  to  the  respondents,  commanding  them  to  certify 
fully  to  this  court,  within  twenty  days  from  the  service 
thereof  upon  them,  a  transcript  of  the  record  and  proceed- 
ings in  the  matter  of  the  order  adjudging  the  petitioner  guilty 
of  contempt,  and  that  in  the  mean  time  they  desist  from  fur- 
ther proceedings  therein. 

Garoutte,  J.,  Van  Dyke,  J.,  McFarland,  J.,  and  Temple,  J.^ 
concurred. 
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[Sac  No.  1082.    Department  One.— December  18,  1902.] 

EARL  ORCHARD  COMPANY  and  ELIZABETH  RUN- 
YON  STEPHENSON,  Administratrix,  etc.,  Respond- 
entfi,  V.  M.  FAVA,  Appellant. 

Unlawful  Detainer— Expiration  or  Term— OoNsimuonoN  or  Codes — 
Three  Days'  Notice  to  Quit.— A  tenant  of  real  property  who  con- 
tinues in  poseession,  without  the  consent  of  his  landlord,  after  the 
expiration  of  a  fixed  term  for  which  it  ia  let  to  him,  ia  guilty  of  an 
unlawful  detainer,  under  subdivision  1  of  section  1161  of  the  Code 
of  Civil  Procedure;  and  the  three  days'  notice  to  quit  provided  for 
in  subdivision  2  of  that  section  is  not  required  in  such  case.  The 
three  days'  notice  to  quit  provided  for  in  stetion  791  of  the  Civil 
Code  refers  only  to  a  right  of  re-entry  for  breach  of  some  express 
provision  of  the  lease,  and  not  to  a  case  where  the  term  has  expired 
by  limitation. 

Id. — Pleading— Unlawful  Possession- Demand  for  Possession— Re- 
fusal—Absence  OF  Special  Demxterer.— A  complaint  which  al- 
leges ownership  of  the  premises,  a  lease  by  the  defendant  for  a  fixed 
term,  a  renewal  for  a  aefinite  term,  and  its  termination,  defendant's 
entry  into  possession  under  the  lease,  and  that  he  ia  stUl  in  pos- 
session, and  also  alleges  a  demand  of  possession  after  the  term  had 
expired,  and  within  sixty  days  thereof,  and  that  the  defendant  has 
failed  and  refused,  and  still  fails  and  refuses,  to  surrender  possession 
to  plaintiffs,  and  that  he  still  continues  to  hold  and  occupy  the 
premises,  sufficiently  shows  that  defendant  is  in  possession  without 
the  permission  of  the  plaintiffs,  in  the  absence  of  a  special  demurrer 
for  uncertainty. 

Id.— Notice  to  Surrender  Possession— Form  not  Essential.— No 
particular  form  of  notice  was  required  to  apprise  the  defendant  of 
the  fact  that  he  would  not  have  the  lease  renewed  in  his  favor,  and 
that  he  must  surrender  possession.  Where  he  was  served  with  writ- 
ten notice  to  that  effect,  executed  by  proper  authority,  in  an  in- 
formal manner,  but  was  verbally  informed  in  very  explicit  terms 
that  he  must  surrender  possession,  and  could  not  have  the  place 
another  year,  the  notices  were  sufficient. 

Id.— Amendment  of  Complaint— Motion  for  Nonsuit— Mistake— 
DisciiETiON.— Where  it  appears  that  all  parties  were  mistaken  as  to 
the  date  of  the  termination  of  the  verbal  lease,  but  it  was  discovered 
upon  the  trial  that  a  written  lease  not  executed,  which  was  accepted 
as  fixing  the  terms  of  the  verbal  lease,  showed  another  date  of  ter- 
mination differing  from  that  alleged,  the  court  had  discretion  to 
allow  an  amendment  to  conform  to  the  evidence,  and  to  obviate  a 
motion  for  a  nonsuit  for  variance,  where  it  does  not  appear  that 
defendant  was  misled  by  the  amendment  to  his  injury. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  denying  a  new  trial.  J. 
W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  A.  Qett,  for  Appellant. 

HoU  &  Dunn,  and  Guy  C.  Earl,  for  Respondents. 

CHIPMAN,  C. — Unlawful  detainer.  The  cause  was  tried 
by  the  court,  without  a  jury,  and  plaintiffs  had  judgment 
from  which  and  from  the  order  denying  his  motion  for  a  new 
trial  defendant  appeals.  The  court  made  the  following  find- 
ings: That  defendant's  lease  of  the  premises  in  question  was 
made  in  October,  1898,  to  commence  on  December  1,  1898, 
and  end  on  November  30,  1899;  that  it  was  renewed  for  a 
second  and  third  year,  terminating  each  year  on  November 
30th,  the  third  year  terminating  November  30,  1901;  that 
on  December  7, 1901,  plaintiffs  made  demand  of  defendant  in 
writing  for  possession  of  said  premises,  and  on  January  9, 
1902,  they  made  another  demand  upon  defendant  in  writing 
to  deliver  up  possession;  "that  no  three  days*  notice  to  quit 
and  surrender  the  possession  of  said  premises  to  the  plain- 
tiffs, or  any  other  written  notice  than  heretofore  found,  was 
ever  served  on  the  defendant,  before  the  complaint  was 
filed'';  that  defendant  refused  to  surrender  possession  to 
plaintiffs,  and  still  continues  to  hold  and  occupy  the  prem- 
ises. It  is  further  found  that  at  the  time  the  lease  was  first 
made,  William  N.  Runyon  (now  deceased)  and  Emma  Earl 
were  the  owners  of  the  premises,  and  at  that  time  verbally 
agreed  with  defendant  on  the  terms  for  a  three  years'  lease, 
and  the  same  was  reduced  to  writing  and  was  agreed  to  by 
defendant;  that  Mrs.  Earl,  who  resided  at  Los  Angeles,  re- 
fused to  execute  the  lease  or  to  lease  the  premises  for  a  term 
'*  longer  than  one  year  at  a  time,  and  agreed  upon  the  terms 
of  said  lease  for  the  first  year,  which  fact  was  communicated 
...  to"  defendant,  "and  he  went  into  possession  under  a 
verbal  lease  for  one  year."  As  conclusion  of  law,  the  court 
found  that  plaintiffs  are  entitled  to  possession  and  for  dam- 
ages in  the  sum  of  three  hundred  dollars,  being  treble  dam- 
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ages  occasioned  to  plaintiffs  by  the  unlawful  withholding  of 
the  possession.    Judgment  was  accordingly  entered. 

When  the  complaint  was  drawn  the  written  form  of  lease 
was  not  at  hand,  and  all  parties  supposed  the  term  ended 
October  31st,  and  it  was  so  alleged  in  the  complaint  During 
the  trial  the  written  form  of  lease  was  discovered,  which 
showed  the  termination  to  be  November  30th,  and  on  plain- 
tiffs' motion  the  complaint  was  amended  accordingly,  but 
over  defendant's  objection.  Mrs.  Earl's  interest  in  the  land 
was  conveyed  to  the  Earl  Orchard  Company,  plaintiff.  Mr. 
Bunyon  died  in  the  lifetime  of  the  lease,  and  his  widow  and 
administratrix  subsequently  became  Mrs.  Stephenson,  plain- 
tiff. Defendant  interposed  a  general  demurrer  to  the  com- 
plaint and  also  a  special  demurrer,  the  latter  on  the  ground  of 
uncertainty  and  ambiguity,  in  that  it  does  not  appear  within 
what  time  defendant  was. required  to  surrender  possession; 
nor  does  the  date  of  the  notice  appear;  nor  that  three  days 
elapsed  from  the  date  of  the  notice  until  the  commencement 
of  the  action;  nor  that  at  what  times  within  sixty  days  after 
the  termination  of  the  lease  the  notices  referred  to  in  the 
complaint  were  given. 

Appellant  urges  error  in  overruling  the  general  demurrer, 
as  there  is  no  allegation  and  no  proof  that  the  three  days' 
notice  specified  in  subdivision  2  of  section  1161  of  the  Code  of 
Civil  Procedure  was  given ;  also  that  the  motion  for  nonsuit 
should  have  been  granted  for  the  same  reason.  It  is  also 
claimed  that  the  complaint  does  not  affirmatively  aver  that 
defendant  is  in  possession  without  permission  ©f  the  plain- 
tiffs, that  the  notices  served  were  insufficient,  and  that  the 
court  erred  in  allowing  the  complaint  to  be  amended. 

1.  Was  the  three  days'  statutory  notice  a  necessary  pre- 
requisite to  the  action! 

Plaintiffs  are  proceeding  under  subdivision  1  of  section 
1161  of  the  Code  of  Civil  Procedure,  which  declares  that  a 
tenant  of  real  property,  for  a  term  less  than  life,  is  guilty  of 
unlawful  detainer;  '*when  he  continues  in  possession  .  .  . 
after  the  expiration  of  the  term  for  which  it  is  let  to  him, 
without  the  permission  of  his  landlord  .  .  - ;  but  in  .case  of 
a  tenancy  at  will,  it  must  first  be  terminated  by  notice,  as 
prescribed  in  the  Civil  Code."  The  case  here  is  one  of  a 
lease  for  a  fixed  period,  which  terminated  by  lapse  of  time, 
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and  is  not  a  tenancy  at  will.  The  findings  meet  the  require- 
ments of  subdivision  1  of  the  section,  and  the  facts  do  not 
bring  the  case  within  the  provisions  of  subdivision  2  of  that 
section.  The  three  days'  notice  there  mentioned  was  not 
necessary;  (Ferine  v.  league,  66  Cal.  446;  Lee  Chuck  v. 
Quan  Wo  Chong  <&  Co.,  91  Cal.  593;  McKissick  v.  Ashby,  98 
Cal.  442;  Kuhn  v.  Smith,  125  Cal.  615.^) 

Appellant  cites  certain  cases  in  support  of  his  contention 
that  where  there  is  a  right  of  re-entry  notice  must  be  given 
as  provided  by  section  791  of  the  Civil  Code.  This  right  of 
re-entry  is  not  the  right  of  entry  (or  re-entry,  as  sometimes 
mentioned)  which  the  landlord  has  where  the  lease  is  for  a 
fixed  period  and  the  term  has  expired  by  limitation,  but  has 
reference  to  some  provision  of  the  lease  for  its  termination 
by  the  landlord  on  default  of  the  tenant,  such  as  failure  to 
pay  rent  due,  committing  or  permitting  waste,  or  some  other 
breach  of  the  express  provisions  of  the  lease.  (See  Ander- 
son's Dictionary,  title  '* Re-entry.'') 

2.  The  complaint  alleges  ownership  of  the  premises  by 
plaintiflP,  the  lease  by  defendant  for  a  fixed  term,  the  renewal 
for  a  definite  period,  and  the  termination.  It  also  alleges 
entry  into  possession  by  defendant  under  the  lease,  and  that 
he  still  continues  to  hold  and  occupy  the  land ;  also  demand 
of  possession  after  the  term  had  expired  and  within  sixty 
days  thereof,  and  that  defendant  has  failed  and  refused,  and 
still  fails  and  refuses,  to  surrender  possession  to  plaintiffs, 
and  that  he  still  continues  to  hold  and  occupy  the  premises. 
We  think  this  sufiSciently  shows  that  defendant  is  in  pos- 
session without  the  permission  of  plaintiffs,  at  least  in 
the  absence  of  a  special  demurrer  for  uncertainty  in  this 
regard. 

3.  We  do  not  deem  it  necessary  to  refer  to  all  the  evidence 
as  to  the  notices  which  were  served  on  defendant.  The  notice 
of  December  7,  1901,  was  handed  to  defendant's  wife  for 
defendant,  and  was  by  her  read  to  and  given  to  defendant  the 
same  day,  and  he  admitted  he  received  it ;  it  was  not  necessary 
to  mail  a  copy  to  him.  It  was  signed  by  one  of  the  cotenants 
only,  but  the  evidence  was  that  the  one  who  signed  the  notice 
was  acting  for  both  with  defendant's  knowledge.    The  lease 
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was  a  joint  lease  by  plaintiffis  as  cotenants,  and  it  appeared 
by  the  evidence  that  the  plaintiff  who  did  not  sign  the  written 
notice  had  previously  informed  defendant  that  he  could  not 
have  a  renewal  and  that  the  other  plaintiff  had  charge  of  the 
renting  of  the  place.  The  notice  was  signed,  **A.  T.  Hatch, 
Agent  for  the  Earl  Orchard  Co,.,'"  and  his  authority  was 
proven.  It  was  immaterial  whether  the  agent  signed  for  his 
principal  *'by''  himself  as  agent  or  by  himself  '*for''  his  prin- 
cipal. He  speaks  for  the  principal  in  either  form  of  signa- 
ture. The  notice  of  January  9,  1901,  ,was  signed  by  the  Earl 
Orchard  Company  and  by  Mrs.  Stephenson,  but  she  did  not 
affix  her  title  as  administratrix.  It  is  objected  that  for  this 
reason  the  notice  was  not  sufficient.  The  objection  made  to 
these  notices  is  for  the  purpose  of  establishing  defendant's 
claim  that  he  was  holding  over,  because  no  sufficient  notice  to 
surrender  possession  was  given  him  within  sixty  days  after 
the  lease  terminated.  No  particular  form  of  notice  was  re- 
quired to  apprise  defendant  of  the  fact  that  he  could  not 
have  the  lease  renewed  in  his  favor.  The  evidence  showed 
that  he  was  not  only  served  with  these  written  notices,  but 
was  verbally  informed  in  very  explicit  terms  that  he  must 
surrender  possession  and  could  not  have  the  place  another 
year.    We  think  the  notices  quite  sufficient. 

4.  It  is  urged  that  the  court  erred  in  allowing  the  amend- 
ment to  the  complaint;  that  the  motion  for  a  nonsuit  was 
made  before  the  amendment  was  allowed,  and  as  the  proofs 
then  stood  there  was  a  material  variance,  fatal  to  plaintiffs' 
case,  between  the  evidence  as  to  the  termination  of  the  lease 
and  the  allegation  in  the  complaint  of  the  fact;  but  the  evi- 
dence shows  that  all  parties  were  mistaken  as  to  the  date. 
When  the  fact  was  established  by  the  written  lease,  which, 
though  not  in  effect,  was  accepted  as  fixing  terms,  it  was 
within  the  discretion  of  the  court  to  allow  an  amendment  as 
to  the  date  when  the  lease  terminated,  although  in  doing  so 
it  obviated  the  objection  raised  by  the  motion  for  a  nonsuit. 
We  can  discover  nothing  in  the  record  to  indicate  that  de- 
fendant was  injuriously  prejudiced  by  the  amendment.  It 
did  not  affect  the  salient  facts  at  issue  nor  mislead  defend- 
ant to  his  prejudice,  so  far  as  we  can  see.  In  fact,  the  amend- 
ment was  of  the  most  ordinary  kind  where,  without  changing 
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the  nature  of  the  cause  of  action,  the  pleadings  are  made  to 
conform  to  the  evidence. 

The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


[Sac.  No.  934.    In  Bank.— December  16,  1902.] 

ULTY  McCABE,  Respondent,  v.  JAMES  HEALY  et  al., 

Appellants. 

Contract  to  Make  Will— Intestacy— ENroacKMENT  of  Trust  against 
Heirs.— YHiere  it  appears  that  a  person  who  died  intestate  had,  in 
his  lifetime,  agreed  for  an  adequate  consideration  to  leave  a  will 
upon  his  death  giving  aU  of  his  estate  to  a  nephew,  who  had  fully 
performed  the  agreement  upon  his  part,  and  had,  in  reliance  upon 
the  contract,  so  changed  his  condition  and  relations  that  he  would 
not  be  placed  in  statu  quo,  and  the  failure  of  the  deceased  to  leave 
the  will  as  agreed,  works  a  fraud  upon  the  nephew,  and  the  grant- 
ing of  equitable  relief  to  him  will  work  no  gross  injustice  to  inno- 
cent third  parties,  equity  will  enforce  the  agreement,  not  by  com- 
pelling a  will,  but  by  impressing  a  trust,  upon  the  heirs  in  favor  of 
such  nephew,  and  declaring  them  constructive  trustees  of  the  title 
cast  upon  them  by  the  intestacy  of  the  deceased. 

Id.— Parties — ^Administrator— Eights  or  Attorney.— The  adminis- 
trator of  the  estate  of  the  intestate  is  not  a  necessary  party  to  the 
action  in  favor  of  the  nephew  to  enforce  a  constructive  trust  against 
the  heirs  of  the  decedent,  by  reason  of  his  contract  with  the  dece- 
dent, and  has  no  interest  in  the  litigation.  His  attorney  is  not  pre- 
cluded from  acting  as  the  attorney  for  the  nephew  as  plaintiff  in 
such  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lassen  County.    F.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  M.  Boardman,  M.  Marstellar,  Frank  J.  Sullivan,  Albert 
M.  Johnson,  A.  A.  De  Ligne,  James  T.  Boyd,  and  William  H. 
O'Brien,  for  Appellants. 

CXXXVIII.  Cal.-« 
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The  action  affects  the  entire  estate,  and  the  administrator, 
whose  rightful  possession  cannot  be  invaded  before  distri- 
bution, was  a  necessary  party.  {Harwood  v.  Mcuye,  8  Cal. 
580 ;  Cunningham  v.  Ashley,  45  Cal.  493 ;  McLeron  v.  Benton, 
73  Cal.  342  j^  Spotts  v.  Hardy,  85  Cal.  167;  Patchett  v.  Pacifio 
By.  Co.,  100  Cal.  510;  Bobertson  v.  BurreU,  110  Cal.  576; 
Denis  v.  Bint,  122  Cal.  44;*  Woemer  on  Law  of  Administra- 
tion, sec.  337.)  The  relation  of  the  administrator  to  the  estate 
is  that  of  a  trustee,  and,  his  attorneys  sustaining  the  same 
confidential  and  trust  relation  to  the  estate,  the  conduct  and 
acts  of  the  plaintiff  and  the  attorneys,  in  the  prosecution  of 
adverse  actions  or  claims,  while  such  relation  exists,  are  in 
their  very  nature  collusive,  with  a  common  purpose  and  intent 
for  gain  as  against  the  estate  which  operate  in  the  law  as  a 
fraud  upon  the  heirs  or  beneficiaries  of  the  trust.  (Bergin 
V.  Eaight,  99  Cal.  52;  Pomeroy  on  Equity  Jurisprudence, 
sees.  1075, 1077.)  A  party  cannot  come  into  court  with  fraud 
upon  his  lips  and  obtain  relief.  To  such  the  halls  of  justice 
are  not  open.  (Oregory  v.  Haworth,  25  Cal.  657;  Pomeroy 
on  Equity  Jurisprudence,  sees.  397-400.)  The  law  affords  the 
plaintiff  an  adequate  remedy  for  compensation,  and  specific 
performance  cannot  be  enforced.  (Owens  v.  McNally,  113 
Cal.  447;  Bussel  v.  Agar,  121  Cal.  398 ;»  Pomeroy  on  Specific 
Performance,  sees.  99, 100, 101, 136.) 

Goodwin  &  Goodwin,  W.  N.  Goodwin,  and  N.  J.  Barry,  for 
Respondent. 

Under  the  facts  of  this  case,  the  plaintiff  is  clearly  entitled 
to  the  relief  granted.  (Johnson  v.  Bubbell,  10  N.  J.  Eq.  332 ;  * 
ParseU  y.  Stryker,  41  N.  Y.  480 ;  OaU  v.  OcM,  19  N.  Y.  Supp. 
332;  Oupton  v.  Oupton,  4tl  Mo.  37;  Faxton  v.  Faxon,  28 
Mich.  161;  Wright  v.  Wright,  99  Mich.  170;  Shahan  v.  Swan, 
48  Ohio  St.  25 ;»  Brinton  v.  Van  Cott,  8  Utah  480;  Maddox  v. 
Rowe,  23  Ga.  434 ;«  Jaffee  v.  Jacobson,  48  Fed.  Rep.  21, 1  Cir. 
Ct.  Ap.  24;  Townsend  v.  Vanderwerker,  160  U.  S.  171;  Brown 
V.  Sutton,  129  U.  S.  239;  Svanburg  v.  Fosseen,  75  Minn.  359;^ 
Slingerland  v.  Slingerland,  39  Minn.  197;  Rhodes  v.  Rhodes, 
3  Sand.  Ch.  (279)  305;  Van  Dyne  v.  Vreeland,ll  N.  J.Eq.370, 

^2  Am.  Bt.  Eep.  814.  •29  Am.  St  Rep.  617. 

*68  Am.  Bt.  Bep.  17.  '68  Am.  Dec  535. 

•  66  Am.  Bt  Bep.  35.  '  74  Am.  St  Bep.  490. 

•  66  Am.  Dec  773. 
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12  N.  J.  Eq.  142;  Sutton  v.  Hayden,  62  Mo.  101;  Sharkey  v. 
McDermott,  91  Mo.  647 ;»  Healy  v.  Simpson,  113  Mo.  340; 
Kofka  Y.  Rosicky,  41  Neb.  328;*  Oodine  v.  Kidd,  19  N.  Y. 
Supp.  355,  46  N.  T.  St.  Eep.  813;  Bums  v.  Smith,  21  Mont. 
251 ;»  Barrett  v.  Oeisinger,  179  111.  240;  Bohnan  v.  Overall, 
80  Ala.  451  ;*  Rivers  v.  JBtver*,  3  Desaus.  Bq.  195  ;*  Manning 
V.  Pippen,  86  Ala.  361 ;«  Schuti  v.  Missionary  Society,  41  N. 
J.  Eq.  115;  Frecland  v.  Vreeland,  52  N.  J.  Eq.  387;  Car- 
michael  v-  Carmaehr,  72  Mich.  76;''  Schuler  on  WUls,  sec. 
454;  Parson  on  Contracts,  sees.  406,  407;  Pomeroy  on  Specific 
Performance,  p.  268;  12  Am.  &  Bng.  Bncy.  of  Law,  p.  974.) 
The  administrator  has  no  interest  in  a  contest  merely  over  the 
right  of  succession  to  the  estate.  (Ooldtree  v.  Thompson,  83 
Cal.  420;  Roach  v.  Coffee,  73  Cal.  282;  Adcms  y.  Woods,  8 
Cal.  315;  Bates  v.  Ryberg,  40  Cal.  465;  Estate  of  Wright, 
49  Cal.  550;  Rosenberg  v.  Frank,  58  Cal.  420;  Estate  of  Mar- 
rey,  65  Cal.  287 ;  In  re  Jessup,  80  CaL  625 ;  Jones  y.  Lamont, 
118  Cal.  508.) 

GAEOUTTE,  J.— The  basic  facts  upon  which  this  litiga- 
tion has  been  inaugurated  are  these:  Matthew  Healey,  fifty-four 
years  of  age,  engaged  in  the  stock-raising  business,  and  of  con- 
siderable means,  lived  in  Lassen  County,  state  of  California,  in 
the  year  1881,  and  for  a  long  time  prior  thereto.  He  had  not 
a  relative  in  the  United  States,  and  during  that  year  he  re- 
turned to  his  old  home  in  Ireland  to  visit  his  brother  and  two 
sisters  there  residing.  He  had  been  absent  from  the  land  of 
his  birth  for  thirty-seven  years,  and  for  twenty-five  years 
last  past  his  relatives  had  thought  him  dead.  Plaintiff,  XTlty 
McCabe,  was  then  a  boy  of  fourteen  years  of  age,  residing 
there  with  his  mother,  his  father  being  dead,  and  she  being 
Healy 's  sister.  Upon  his  visit  Healy  fancied  this  boy,  and 
after  repeated  importunities  addressed  to  his  brother,  who 
was  guardian  of  the  boy,  and  also  addressed  to  the  boy  and 
his  mother,  to  the  end  that  he  might  accompany  him  upon  his 
return  to  California,  he,  Healy,  finally  agreed  with  plaintiff 
and  plaintiff's  mother  and  his  guardian  that,  ''if  the  two 
latter  would  surrender  plaintiff  to  his  care  and  control,  and, 

160  Am.  Bep.  270.  *4  Am.  Dec.  609. 

•43  Am.  Bt.  Bep.  685.  •  11  Am.  Bt  Bep.  46. 

*  69  Am.  St.  Bep.  653.  *  16  Am.  Bt  Bep.  528,  and  note. 

•  60  Am.  Bep.  107. 
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» <  

if  plaintiff  would  accompany  him  to  his  home  in  California, 
and  there  accept  his  care,  instruction,  and  direction,  and  in- 
dustriously learn  and  care  for  his  (Healy 's)  business,  his 
property  and  personal  interests,  and  continue  so  to  do  as 
long  as  he,  said  Healy,  lived,  he  would  take  good  care  of 
plaintiff,  treat  him  in  all  respects  as  if  he  was  his  own  son, 
and  upon  his  death  plaintiff  should  have  all  the  property  of 
every  character  and  wheresoever  situated  which  he  (Healy) 
should  own  at  the  time  of  his  death,  and  that  he  would  will 
to  plaintiff  all  of  his  estate."  Plaintiff,  his  mother,  and  his 
guardian  accepted  this  proposition  made  by  Healy,  and  upon 
the  strength  of  these  promises,  plaintiff  was  given  into  the 
possession  of  Healy,  brought  by  him  from  Ireland  to  Lassen 
County,  California,  and  for  seventeen  years  these  two  people 
lived  together,  keeping  faith  to  the  full  letter  and  spirit  of 
the  aforesaid  understanding.  During  the  later  years  of 
Healy 's  life,  under  the  care  and  guidance  of  this  plaintiff, 
his  business  interests  prospered  and  increased,  and  for  several 
years  prior  to  Healy 's  death,  his  whole  property,  consisting 
of  ranches,  cattle,  and  horses,  was  under  the  actual  control 
and  in  the  possession  of  plaintiff,  by  virtue  of  the  understand- 
ing entered  into  in  Ireland,  and  subsequently  agreed  to  and 
ratified  by  both  parties  at  the  time  the  property  was  placed 
in  the  possession  of  plaintiff.  Unfortunately  for  plaintiff^ 
Healy  died  intestate,  and  this  action  is  now  brought  for  the 
purpose  of  securing  a  decree  to  the  effect  that,  subject  to 
administration,  the  title  of  Healy 's  estate  should  be  declared 
vested  in  plaintiff. 

The  principle  of  law  invoked  by  this  bill  cannot  be  gain- 
said, and  it  is  well  stated  by  Professor  Pomeroy  in  his  work 
on  Specific  Performance  (p.  268),  in  this  language:  ** Courts 
of  equity  will,  under  special  circumstances,  enforce  a  contract 
to  make  a  will,  or  to  make  a  certain  testamentary  disposition ; 
and  this  may  be  done,  even  when  the  agreement  was  parol, 
where  in  reliance  upon  the  contract  the  promisee  has  changed 
his  condition  and  relations  so  that  a  refusal  to  complete  the 
agreement  would  be  a  fraud  upon  him.  The  relief  is  granted, 
not  by  ordering  a  will  to  be  made,  but  by  regarding  the  prop- 
erty in  the  hands  of  the  heirs,  devisees,  assignees,  or  repre- 
sentatives of  the  deceased  promisor,  as  impressed  with  a  trust 
in  favor  of  the  plaintiff,  and  by  compelling  defendant,  who 
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must  of  course  belong  to  some  one  of  these  classes  of  persons, 
to  make  such  a  disposition  of  the  property  as  will  carry  out 
the  intent  of  the  agreement."  In  Owens  v.  McNaUy,  113 
Cal.  144,  the  court,  in  speaking  of  the  general  principle  here 
involved,  declared  it  to  be  supported  **by  the  overwhelming 
weight  of  authority."  And  Mr.  Freeman,  in  his  note  to  JohTV- 
son  V.  Hubbell,  66  Am.  Dec.  784,  in  discussing  this  question 
declares:  **It  is  not  only  in  harmony  with  sound  principle 
that  a  person  may  make  a  valid  agreement  binding  himself 
to  dispose  of  his  property  in  a  particular  way  by  last  will 
and  testament,  but  it  is  supported  by  an  almost  unbroken 
current  of  authorities  both  English  and  American."  The 
author  then  cites  scores  of  cases  in  support  of  the  principle 
enunciated. 

In  Owens  v.  McNaUy,  113  Cal.  144,  an  additional  element 
was  recognized  as  necessary  before  a  chancellor  would  be  jus- 
tified in  granting  equitable  relief  in  cases  of  this  character, 
and  that  element  was  to  the  effect  that  the  granting  of  the 
relief  must  not  operate  in  the  commission  of  gross  injustice  to 
innocent  third  parties.  It  therefore  follows  in  this  case  that 
if  the  deceased  Matthew  Healy,  for  an  adequate  considera- 
tion, agreed  to  leave  a  will  upon  his  death,  by  its  terms  giving 
all  of  his  estate  to  the  plaintiff,  and  that  he  died  without 
leaving  such  a  will,  and,  if  plaintiff  cannot  be  placed  in  statu 
quo,  and  the  failure  of  the  deceased,  Healy,  to  leave  the  will 
as  agreed  works  a  fraud  upon  plaintiff,  and  the  granting  of 
equitable  relief  to  plaintiff  would  not  work  a  gross  injustice 
upon  innocent  third  parties,  then  a  court  of  equity  wilj  en- 
force Healy 's  agreement  by  declaring  his  heirs  constructive 
trustees  of  the  title  cast  upon  them  by  reason  of  his  dying 
intestate. 

The  facts  of  this  case,  when  tested  by  the  law  as  the  court 
finds  it,  demand  the  relief  given  by  the  chancellor's  decree. 
Indeed,  upon  its  facts  the  case  is  impregnable.  In  an  exam- 
ination of  many  cases  where  relief  has  been  decreed  similar 
to  that  here  sought,  we  find  no  case  where  the  facts  appeal 
more  convincingly  to  the  chancellor  than  they  do  in  the  case 
at  bar.  Appellants  in  their  brief  have  cited  no  case  where 
relief  has  been  denied  upon  facts  in  any  substantial  degree 
similar  to  those  here  presented,  and  it  is  doubtful  if  there  is 
such  a  case  to  be  found  in  the  law-books.    It  is  not  plain  to 
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the  understanding  what  additional  element  in  the  nature  of 
further  covenants  between  Healy,  upon  the  one  part,  and 
the  bojy  his  guardian,  and  his  mother,  upon  the  other  part, 
could  have  been  inserted  into  this  contract  which  would  have 
given  it  greater  legal  strength. 

It  is  not  the  purpose  of  this  opinion  to  analyze  in  detail 
eases  from  sister  jurisdictions  where  relief  has  been  decreed 
upon  facts  in  no  way  more  commendable  to  the  chancellor 
than  those  before  us  on  this  appeal.  But  the  court  will  con- 
tent itself  with  a  citation  of  those  cases,  accompanied  by 
short  extracts  from  some  of  them.  {Bums  v.  Smith,  21 
Mont.  251;*  Kofka  y.  Rosicky,  41  Neb.  328 ;»  Johnson  v. 
HubheU,  10  N.  J.  Eq.  332  ;■  Svatiburg  v.  Fosseen,  75  Minn. 
359;*  Van  Dyne  v.  Vredand,  12  N.  J.  Eq.  142;  Wright  v. 
Wright,  99  Mich.  170;  Sutton  v.  Hoyden,  62  Mo.  101;  Sharkey 
V.  McDermott,  91  Mo.  647;  *  Healy  v.  Simpson,  113  Mo.  340; 
Brinton  v.  Van  Cott,  8  Utah,  480;  Qodine  v.  Kidd,  19  N.  Y. 
Supp.  335;  46  N.  Y.  St  Rep.  813;  Eivers  v.  Rivers,  3  Desaus. 
Eq.  195;  *  Schutt  v.  Missionary  Society,  41  N.  J.  Eq.  115.) 

In  Jaifee  v.  Jacohson,  48  Fed.  21,1  Cir.Ct.Ap.  24,  the  judge, 
after  denying  relief  upon  insufficient  facts,  said:  ''In  aU  the 
cases  called  to  our  attention  in  which  relief  was  afforded,  it 
appears  that  the  promisees  had  substantially  discharged  the 
obligations  which  they  had  severally  assumed.  In  most,  if 
not  all,  instances  they  had  lived  in  the  promisor's  house- 
hold as  members  of  his  family,  and  had  rendered  faithful  and 
effectual  services  for  a  long  period  of  years.  It  was  not  pos- 
sible, therefore,  to  administer  adequate  relief  otherwise  than 
by  decreeing  specific  performance."  In  Bums  v.  Smith,  21 
Mont.  251,^  the  court  said:  ''We  come  to  this  conclusion  more 
readily  as  we  are  of  the  opinion  that  the  parties  to  the  al- 
leged contract  never  contemplated  that  the  services  of  plain- 
tiff were  to  be  or  could  be  compensated  in  money,  and 
because  the  parties  cannot  now  be  placed  in  statu  quo.  Be- 
sides, there  are  no  intervening  rights  of  third  parties  or  inno- 
cent holders  of  the  estate  involved.  .  .  .  We  think  such 
disposition  of  the  case  is  but  the  carrying  out  of  the  cherished 

»69  Am.  St.  Rep.  663.  '60  Am.  Kep.  270. 

*43  Am.  St  Bep.  685.  *4  Am.  Dec.  609. 

*  66  Am.  Dee.  773,  and  note.  '  69  Am.  St.  Bep.  653. 

*  74  Am.  St.  Bep.  490. 
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intention  and  desire  and  contract  of  the  deceased  in  relation 
to  his  estate.  The  deceased  had  the  right  to  dispose  of  his 
property  as  he  pleased,  and  his  contract  to  dispose  of  it,  when 
free  from  f raud,  imposition,  and  surprise,  and  being  reason- 
able and  moral,  will  be  carried  out  and  enforced  by  a  court  of 
equity.  This  is  equity.  This  is  right.  It  is  real  justice  to 
carry  out  and  enforce  such  contracts  according  to  the  inten- 
tion of  the  parties  in  such  cases.''  This  language  to  the  letter 
meets  the  facts  of  the  case  at  bar.  In  Brinton  v.  Van  Coii, 
8  Utah,  33,  the  facts  in  all  substantials  are  similar  to  those  of 
the  present  case,  and  the  court  there  said:  ''On  that  day 
Lydia  Davis  proposed  to  plaintiff,  who  was  then  a  girl  of 
sixteen  years,  that  if  she  would  come  and  live  with  and  take 
care  of  her  until  the  time  of  her  death,  she  would  leave  all 
her  property  to  plaintiff,  and  her  property  should  belong  to 
the  plaintiff  at  the  time  of  her  death.  .  •  .  After  considering 
the  matter,  the  offer  was  accepted,  and  she  went  and  lived 
with  Lydia  Davis  on  the  terms  of  the  agreement  so  made  and 
accepted,  became  a  part  of  her  family,  worked  for  her  and 
lived  with  her,  and  did  and  performed  everything  that  a 
daughter  could  do  for  said  Lydia  Davis  while  she  lived.  .  .  . 
Lydia  Davis  was  in  health  and  owned  her'property.  She  had 
an  undoubted  right  to  dispose  of  it  during  her  life  as  she  saw 
fit  to  do.  She  knew  the  disadvantage  of  living  alone.  She 
had  no  relatives  living  in  this  country,  and  no  one  to  cherish, 
love,  and  care  for  her  in  her  declining  years.  She  knew  the 
plaintiff,  probably  had  become  attached  to  her  during  the 
time  the  previous  services  were  rendered  by  her.  She  sought 
her  services  and  care  as  those  best  calculated  to  serve  her 
purpose  during  the  remainder  of  her  life,  and  was  to  reward 
her  by  bestowing  upon  her  all  the  property  she  had  at  her 
death.  She  had  confidence  in  the  honesty  and  integrity  of  the 
plaintiff.  It  seems  that  confidence  was  well  bestowed.  The 
plaintiff  not  only  accepted  the  offer,  but  satisfactorily  per- 
formed her  part  of  the  contract.  ...  It  required  this  young 
girl  to  give  up  plans  of  future  independence,  home,  and  fam- 
ily, and  probably  devote  all  the  earlier  period  of  her  life, 
devotion,  affection,  and  services  to  this  friendless  old  lady. 
...  It  appears  from  the  complaint  that  the  deceased  was 
well  satisfied  with  the  agreement  she  had  made,  and  that  it 
was  carried  out  according  to  her  wishes.    The  services  ren- 
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dered  T^ere  of  such  a  peculiar  character  that  it  would  be 
exceedingly  difficult  and  probably  impossible  to  estimate  their 
value  to  the  deceased  by  any  pecuniary  standard.  It  is  evi- 
dent from  the  contract  deceased  did  not  intend  to  measure 
such  services,  care,  and  company  of  the  plaintiff  by  any  such 
pecuniary  standard.  The  plaintiff  having  performed  her  part 
of  the  mutual  agreement  under  the  circumstances  alleged  in 
the  complaint,  and  the  deceased  having  derived  the  full  bene- 
fits of  such  contract  as  was*  contemplated  by  the  parties,  we 
think  a  failure  on  the  part  of  the  defendant  to  perform  its 
part  would  work  a  fraud  upon  the  rights  of  the  plaintiff,  and 
that  a  specific  performance  should  be  decreed."  There  is 
much  more  in  the  facts  of  the  case  at  bar  to  commend  itself 
to  the  chancellor  than  can  be  found  in  the  case  just  quoted. 
In  Healy  v.  Simpson,  113  Mo.  340,  the  court  said:  **And 
when  the  mother  sent  her  child  to  dwell  in  another's  family 
in  a  distant  state,  she  yielded  much  affection  and  love;  and 
Brewster  by  the  same  act  gained  the  companionship  of  one 
who  added  much,  no  doubt,  to  his  enjoyment  of  life.  ...  In 
the  very  nature  of  things,  nine  years  in  the  life  of  a  child  so 
change  conditions  that  it  is  out  of  the  power  of  an  earthly 
tribunal  to  restore  the  parties  to  their  original  situation  and 
environment,  and  the  courts  therefore  compel  them  to  stand 
upon  and  abide  by  the  record  they  have  made." 

Appellants  seek  for  consolation  in  the  California  case  of 
Owens  V.  McNally,  113  Cal.  144,  but  no  consolation  is  found 
for  them  there.  In  that  case  the  court  denied  relief  because 
subsequent  to  the  making  of  the  contract  McNally,  the  prom- 
isor, married,  and  this  wife  was  living  at  the  time  of  his 
death.  In  speaking  of  this  marriage  the  court  said:  "The 
only  permissible  conclusion  is,  therefore,  that  the  parties  con- 
tracted in  contemplation  of  thaf  event.  Upon  its  happening 
the  rights  of  innocent  third  parties  intervened,  and  a  decree 
of  specific  performance  could  not  be  awarded."  To  have 
granted  the  relief  sought  in  that  case  would  have  visited  a 
great  injustice  upon  the  wife,  an  innocent  third  party,  and 
this  the  chancellor  will  not  do,  and  it  is  plain  upon  a  reading 
of  the  opinion  that  relief  was  denied  in  that  case  by  reason  of 
this  marriage.  This  is  apparent,  for  we  find  the  following 
language  of  the  court  at  the  threshold  of  the  discussion  of 
this  question:  ''But  we  pass  to  a  much  more  serious  question, 
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whether  specific  performance,  if  decreed  in  this  case,  would 
not  be  harsh  and  oppressive,  and  unjust  to  innocent  third 
parties."  And  it  is  plain  the  decree  was  reversed  for  this 
reason,  notwithstanding  the  following  language  may  be  found 
in  a  previous  portion  of  the  opinion:  ** Neither  the  length  of 
time  which  plaintiflP  was  to  spend  in  living  with  and  caring  for 
the  intestate  is  made  certain,  nor  the  kind  or  character  of 
the  services  which  she  was  to  render.  What  position  she  was 
to  occupy  in  his  household  is  not  made  plain.  Whether  she 
was  to  remain  there  in  the  capacity  of  a  daughter,  house- 
keeper,  or  menial  servant  is  in  doubt.^'  In  the  case  at  bar 
none  of  the  difficulties  here  suggested  present  themselves  when 
the  facts  are  examined,  for  in  this  case  the  length  of  time 
which  plaintiff  was  to  spend  in  living  with,  working  and  car- 
ing for  the  intestate  is  certain.  The  kind  and  character  of 
services  which  he  was  to  render  is  definite  and  certain.  The 
position  which  he  was  to  occupy  in  the  household  is  made 
plain, — he  was  to  be  treated  as  the  son  of  Healy. 

The  administrator  of  the  estate  ol  Healy,  deceased,  was  not 
made  a  party  defendant  by  the  bill,  and  it  is  now  asserted 
that  the  demurrer  should  have  been  sustained  upon  the 
ground  of  nonjoinder  of  parties  defendant.  Necessarily  this 
contention  goes  to  the  length  of  asserting  that  a  decree  ren- 
dered  without  the  presence  of  the  administrator  as  a  party 
defendant  is  absolutely  void.  Section  379  of  the  Code  of 
Civil  Procedure  provides:  **Any  person  may  be  made  a  de- 
fendant who  has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a  com- 
plete determination  or  settlement  of  the  question  involved 
therein."  Necessary  parties  defendant  to  an  action  in  equity 
are  those  without  whom  no  valid  decree  can  be  made.  And 
when  an  individual  has  an  interest  or  right  in  the  subject- 
matter  of  the  litigation  which  is  liable  to  be  destroyed  or 
diminished  by  the  plaintiff's  success  in  the  litigation,  he  has 
an  interest  which  makes  him  a  necessary  party. 

Tested  in  the  crucible  of  both  reason  and  authority,  the 
court  concludes  that  the  administrator  of  the  estate  of  Healy, 
deceased,  was  not  a  necessary  party  defendant  to  the  present 
litigation.  Upon  sound  reason  it  is  plain  he  has  no  interest 
in  the  result  of  the  litigation.  This  litigation  involves  solely 
the  ownership  of  the  residue  of  the  estate  of  Matthew  Healy, 
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deceased, — a  matter  in  which  the  administrator  has  no  pos- 
sible interest, — a  question  to  him  of  indifferent  concern. 
Upon  principle  this  litigation  is  in  no  respect  different  from 
that  where  Jones  is  contesting  against  Smith  as  to  which  of 
them  is  the  heir  and  entitled  to  the  residue  of  Healy 's  estate. 
In  such  case  the  administrator  would  be  over-zealous  and 
presumptuous  if  he  interjected  himself  as  a  party  into  that 
legal  controversy.  Here  his  rights  are  in  no  way  affected  by 
the  decree  rendered  in  accordance  with  the  prayer  of  plain- 
tiff's bill.  It  therefore  follows  that  if  he  were  made  a  party 
defendant  he  would  be  unable  to  present  an  answer  to  the 
bill  that  could  stand  alone.  Again,  he  is  not  a  necessary  party 
to  the  bill,  for  no  relief  from  the  court  is  asked  against  him, 
and  in  fact  no  relief  was  taken  against  him  by  the  decree. 
It  may  be  further  suggested  that  it  is  not  conceivable  what 
character  of  judgment  could  have  been  taken  against  him 
which  would  have  affected  his  rights  and  interest  as  admin- 
istrator of  the  estate. 

The  law  of  this  state,  evidenced  by  many  decisions  of  this 
court,  forbids  an  administrator  of  an  estate  from  participat- 
ing in  litigation  of  the  character  presented  by  the  record 
brought  here  upon  this  appeal.  This  court  has  many  times 
decided  that  under  like  circumstances  to  those  here  presented 
the  administrator  is  a  wholly  indifferent  party.  It  is  for  the 
court  to  say  to  whom  the  residue  of  the  estate  shall  go,  and 
under  what  conditions  it  shall  go,  and  it  is  the  duty  of  the 
administrator  to  deliver  the  residue  of  the  estate  to  the  parties 
designated  by  the  court.  (Estate  of  Wright,  49  Cal.  550; 
Bosenhurg  v.  Frank,  58  Cal.  420;  Roach  v.  Coffee,  73  Cal. 
282;  Ooldtree  v.  Thompson,  83  Cal.  420;  Jones  v.  Lamont, 
118  Cal.  499.^)  For  a  further  consideration  of  the  particular 
question  here  discussed  the  court  also  refers  to  Estate  of 
Healy,  137  Cal.  474,  where  it  is  said  in  speaking  of  this 
litigation:  ''It  is  in  effect  a  suit  to  determine  a  contro- 
versy between  the  different  heirs  as  to  their  respective 
rights  of  inheritance,  and  in  such  a  controversy  it  is  well 
settled  that  the  administrator  has  no  interest,  but  is  a  mere 
officer  of  the  court,  holding  the  estate  as  a  stakeholder  to  be 
delivered  to  those  whom  the  court  shall  decide  to  be  entitled 
thereto.    (Roach  v.  Coffey,  73  Cal.  281.)    The  complaint  sets 

»62  Am.  St.  Bop.  251. 
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forth  no  claim  against  the  estate  of  the  deceased  or  against 
the  administrator,  or  against  his  right  to  retain  the  possession 
of  the  property  during  the  administration  of  the  estate,  or 
against  the  application  of  any  of  the  property  in  his  hands 
to  the  purposes  of  snch  administration.  •  .  .  In  the  action  of 
Ulty  McGabe,  the  administrator  is  not  brought  within  either 
of  these  conditions,  and  there  was  therefore  no  ground  upon 
which  he  would  have  been  authorized  to  seek  to  intervene 
therein,  or  justiJBed  in  expending  the  money  of  the  estate  in 
defending  the  action  against  the  plaintiff." 

Some  claim  is  advanced  to  the  effect  that  the  attorneys  in 
representing  this  plaintiff  are  guilty  of  fraud,  inasmuch  as 
they  were  at  the  same  time  acting  as  attorneys  for  Hosselkus, 
the  administrator  of  the  estate  of  Healy.  There  is  nothing 
whatever  in  this  claim.  Hosselkus  not  even  being  a  proper 
party  to  the  present  litigation,  as  the  court  here  decides,  there- 
fore there  is  no  reason  in  law  why  these  attorneys  should  not 
be  competent  to  represent  this  plaintiff.  And  it  was  so  de- 
cided upon  the  appeal  in  the  Estate  of  Healy,  137  Cal. 
474.  The  court  there  said:  "Whether  the  contract  between 
Mathew  Healy  and  Ulty  McCabe  had  been  made  or  not  was 
no  concern  of  the  administrator,  and  did  not  affect  his  func- 
tions in  the  administration  of  the  estate  or  his  relations  to  any 
of  its  property  in  his  possession.  If,  in  fact,  the  contract  was 
made  as  alleged  in  the  complaint,  Ulty  McCabe  had  the  right 
to  have  it  enforced  as  against  the  other  heirs  (Owens  v. 
McNaUy,  113  Cal.  444),  and  as  the  making  of  the  contract 
was  disputed  by  the  other  heirs,  he  had  the  right  to  institute 
an  action  for  the  purpose  of  establishing  that  fact,  and  for 
that  purpose  he  was  at  liberty  to  employ  as  his  attorneys  the 
attorneys  of  the  administrator.  The  right  of  one  heir  to  con- 
tract with  another  for  the  conveyance  of  his  inheritance  is 
unquestioned;  as  is  also  the  right  to  enforce  such  contract, 
and  the  attorney  for  the  administrator  is  not  precluded  from 
acting  as  the  attorney  for  its  enforcement" 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Harrison,  J.,  McFarland,  J.,  and  Henshaw,  J.,  concurred. 

VAN  DYKE,  J.,  dissenting. — ^I  dissent.  It  may  be  con- 
ceded  that  a  court  of  equity  will  specifically  enforce  an  agree- 
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ment  of  the  kind  under  consideration,  under  certain 
conditions.  Among  such  conditions  required  are,  that  the 
services  rendered  or  acts  done  by  the  promisee  are  not  sus- 
ceptible of  a  money  valuation ;  that  they  are  of  such  peculiar 
character  that  it  is  impossible  to  estimate  their  value  by  a 
pecuniary  standard,  and  where  the  party  who  has  performed 
such  services  could  not  be  restored  to  the  situation  in  which 
he  was  before  the  rendition  of  the  services.  But  the  question 
whether  relief  shall  be  granted  or  denied  in  a  particular  case 
addresses  itself  peculiarly  to  the  conscience  of  the  chancellor, 
and  before  plaintiff  entitles  himself  to  it  many  considerations 
are  to  be  entered  into  and  are  to  be  weighed.  If  the  contract 
be  indefinite  and  uncertain,  and  a  remedy  asked  for  harsh  or 
oppressive  or  unjust  to  innocent  third  parties,  or  against 
public  policy,  or  inequitable,  such  a  contract  will  not  be  spe- 
cifically enforced.  Owens  v.  McNaUy,  113  Cal.  444,  was  a 
case  in  many  essential  particulars  similar  to  the  one  under 
consideration.  Lawrence  McNally  was  a  brother  of  the  plain- 
tiff's mother,  and  resided  at  the  time  at  Eureka,  Humboldt 
County,  and  it  is  found  by  the  trial  court  in  that  case  that 
in  1881  said  McNally,  never  having  been  married,  and  fifty- 
four  years  old,  went  to  the  state  of  Michigan,  and  then  and 
there  represented  to  the  plaintiff  and  to  her  parents  that  he 
was  possessed  of  money  and  property  worth  more  than 
$20,000,  and  that  he  had  no  one  to  care  for  him;  that  he 
desired  that  the  plaintiff  should  leave  her  home  and  parents 
and  accompany  him  to  California,  and  thereafter  live  with 
him  and  care  for  him;  and  then  and  there  said  Lawrence 
McNally  promised  and  agreed  with  plaintiff  that  if  she  would 
accompany  him  to  California  and  live  with  him  and  care  for 
him  he  would  give  or  bequeath  to  her  all  property  which  he 
might  own  at  the  time  of  his  death.  Under  this  agreement 
plaintiff  left  her  home  and  parents,  accompanied  McNally  to 
California,  and  from  that  time  until  his  marriage  in  1893, 
lived  with  him  and  took  care  of  him,  and  devoted  her  time, 
labor,  and  energy  caring  for  his  health  and  comfort,  and 
duly  performed  all  the  conditions  of  said  contract  on  her 
part  to  be  performed  by  the  terms  thereof.  McNally,  how- 
ever, married,  and  at  his  death  left  separate  estate  in  real  and 
personal  property  in  the  county  of  Humboldt  of  the  value 
in  excess  of  $20,000.    The  court  having  found  the  contract 
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as  stated  in  the  complaint,  and  also  that  the  plaintiff  had  per- 
formed all  the  conditions  on  her  part  to  be  performed  in  ac- 
cordance therewith,  as  a  matter  of  law  concluded  that  as  the 
contract  was  in  relation  to  real  property  it  was  within  the 
statute  of  frauds;  that  the  services  rendered  and  the  care 
bestowed  by  the  plaintiff  under  the  contract  were  not  of  so 
peculiar  or  exceptional  nature  as  that  they  could  not  be  com- 
pensated for  in  money,  and  that  her  performances  of  these 
services  and  her  bestowal  of  this  care  did  not  operate  as  a 
part  performance,  which  would  take  the  contract  out  of  the 
operation  of  the  statute  of  frauds;  that  the  contract  was  in 
relation  to  both  real  and  personal  property,  and  it  was  there- 
fore to  be  regarded  as  an  entirety  and  could  not  be  enforced 
as  to  the  personal  property;  and  judgment  was  accordingly 
entered  for  the  defendants,  who  consisted  of  the  widow  of 
the  deceased  and  other  heirs  at  law.  On  appeal  this  court 
says:  "The  court  by  its  decree  denied  plaintiff  specific  per- 
formance. We  think  the  decree  was  just,  and  that  plaintiff, 
for  her  recovery,  must  resort  to  an  action  in  quantum 
meruit,"  and  judgment  was  affirmed. 

The  court  below  in  this  case  finds  **that  the  services  so 
rendered  said  Healy  by  plaintiff  from  the  5th  of  July,  1881, 
until  the  death  of  said  Healy,  were  of  a  peculiar  and  excep- 
tional character,  incapable  of  being  compensated  for  in 
money,  and  such  services  were  not  intended  by  said  Healy  or 
this  plaintiff  to  be  compensated  for  in  money."  This,  how- 
ever, is  a  mere  conclusion  not  supported  by  the  facts  of  the 
case.  The  facts  as  found  are,  that  the  plaintiff,  at  the  re- 
quest of  the  deceased,  in  1881,  when  about  fifteen  years  of 
age,  left  Ireland  and  accompanied  his  uncle  to  this  country, 
and  that  upon  reaching  the  home  of  Matthew  Healy — being 
his  ranch  in  Lassen  County — said  Healy  put  plaintiff  to  work 
on  and  about  said  premises  and  business,  and  thereafter,  for 
several  years,  personally  instructed,  directed,  and  advised 
plaintiff  as  to  the  mode  and  manner  of  doing  his  work  and 
caring  for  and  managing  the  cattle  and  horses  on  said  ranch ; 
that  the  plaintiff,  acting  under  the  directions  and  advice  of 
his  uncle,  in  the  performance  of  this  work,  endeavored  to 
qualify  himself  to  properly  care  for  and  manage  the  prop- 
erty and  business  of  said  Healy,  and  until  the  death  of  said 
Healy,  September  26,  1897,  devoted  his  entire  time,  labor,  and 
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energy  in  learning  the  business  o£  said  Healy,  and  in  con- 
ducting and  carrying  on  and  managing  the  same  to  his  entire 
satisfaction.  The  work  and  services  performed  by  the  plain- 
tiff required  no  professional  skill  or  knowledge,  and  was  no 
different  from  that  that  might  be  performed  by  any  ordinary 
employee.  There  is  nothing  in  the  nature  of  such  services  to 
justify  the  conclusion  or  inference  that  they  cannot  be  com- 
pensated for  in  money.  In  fact,  that  is  the  ordinary  and 
universal  mode  of  compensating  such  services.  Nor  can  it  be 
said  that  to  leave  Ireland  and  come  to  this  country  constitutes 
such  peculiar  services  that  they  cannot  be  compensated  for 
in  money.  Thousands  and  hundreds  of  thousands  have  emi- 
grated from  Ireland  to  this  country,  paying  their  own  ex- 
penses, and  considering  themselves  well  compensated  therefor 
in  the  wider  field  for  enterprise  and  better  opportunities 
afforded  in  this  country  than  in  the  old  country  they  had 
left.  The  property  owned  by  Healy  at  the  time  of  his  death, 
as  found  by  the  court,  consisted  of  a  large  stock  ranch  in 
Lassen  County,  on  which  were  about  seventeen  hundred  head 
of  cattle  and  four  hundred  head  of  horses ;  also  another  ranch 
situated  in  another  part  of  said  county,  on  the  south  fork  of 
Pit  River,  known  as  the  '* Healy  River  Ranch,"  and  another 
ranch  in  the  same  county,  known  as  "Spires  Place,"  a  cer- 
tain tract  of  land  near  the  town  of  Alturas,  and  he  also 
owned  a  ranch  in  Corvallis,  Oregon,  known  as  "  Healy 's 
Oregon  Ranch,"  and  certain  lots  of  land  near  the  city  of  Los 
Angeles,  and  a  large  amount  of  machinery,  implements, 
wagons,  and  other  personal  property  used  on  a  ranch,  to- 
gether with  household  furniture,  all  of  the  value  of  $100,000. 
Another  peculiar  feature  of  this  case  is,  that  it  is  not 
brought  against  the  administrator,  but  against  the  brother 
and  sister  of  the  deceased  and  certain  nephews  and  nieces, 
his  heirs.  Letters  of  administration  upon  the  estate  of  Mat- 
thew Healy,  deceased,  were  issued  to  J.  W.  Hosselkus  on  the 
first  day  of  November,  1898,  since  which  time  he  has  been, 
and  still  is,  the  acting,  qualified  administrator  of  said  estate, 
and  as  such  took  possession  of  all  the  property  of  the  estate, 
both  real  and  personal,  and  at  the  commencement  of  this 
action  he  was,  and  still  is,  in  the  possession  of  the  same  as 
such  administrator,  and  administering  said  estate;  that  Good- 
win &  Goodwin  have  been  at  all  times  and  still  are  the  at- 
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tomeys  for  said  Hosselkus  as  administrator  of  said  estate, 
and  they  are  also,  and  at  the  commencement  of  this  action 
were,  the  sole  attorneys  for  the  plaintiff  in  the  prosecution 
of  this  action. 

The  administrator's  relations  to  the  estate  are  those  of  a 
trustee  for  the  benefit  of  the  creditors  and  heirs,  and  his 
attorneys  are  in  the  same  confidential  relation.  (Bergin  v. 
Haight,  99  Cal.  56.)  The  act  of  such  attorneys  of  the  admin- 
istrator is  the  act  of  the  administrator,  and  neither  he  nor 
such  attorneys  are  permitted  to  act  adversely  to  their  trust: 
*' Neither  the  trustee  nor  any  of  his  agents  may  take  part  in 
any  transaction  concerning  the  trust  in  which  he  or  any  one 
for  whom  he  acts  as  agent  has  an  interest,  present  or  con- 
tingent, adverse  to  that  of  his  beneficiary."  (Civ.  Code, 
sec.  2230.)  ''A  trustee  may  not  use  the  influence  which  his 
position  gives  him  to  obtain  any  advantage  from  his  bene- 
ficiary." (Civ.  Code,  sec.  2231.)  **No  trustee,  so  long  as 
he  remains  in  the  trust,  may  undertake  another  trust  adverse 
in  its  nature  to  the  interest  of  his  beneficiary  in  the  subject 
of  the  trust,  without  the  consent  of  the  latter."  (Civ.  Code, 
sec.  2232.)  ''Every  violation  of  the  provisions  of  the  preced- 
ing sections  of  this  article  is  a  fraud  against  the  beneficiary  of 
the  trust."  (Civ.  Code,  sec.  2234.)  The  beneficiaries  in 
this  case  are  the  heirs  of  Matthew  Healy.  The  defendants 
constitute  those  heirs  as  well  as  the  plaintiff,  McCabe.  It 
would  not  be  contended  for  a  moment  that  the  administrator 
of  the  estate,  had  he  been  a  lawyer,  could  have  brought  this 
suit  as  attorney  of  plaintiff,  while  acting  as  such  adminis- 
trator, and  his  attorneys  occupy  the  same  position.  In  other 
words,  he  and  they,  in  contemplation  of  law,  are  one  in  every- 
thing pertaining  to  the  settlement  of  the  estate  and  its  proper 
distribution  among  the  heirs  entitled  thereto.  In  the  case 
of  Owens  v.  McNaUy,  the  action  was  commenced  against  the 
administratrix  of  the  estate  as  well  as  the  heirs.  It  is  very 
plain  in  this  case  why  it  was  not  commenced  against  the  ad- 
ministrator, as  in  that  case  his  attorneys  could  not  also  have 
been  attorneys  for  the  plaintiff. 

Persons  in  whose  behalf  an  action  or  proceeding  is  prose- 
cuted against  an  executor  or  administrator,  upon  a  claim  or 
demand  against  the  estate  of  a  deceased  person,  as  to  any 
matter  of  fact  occurring  before  the  death  of  such  deceased, 
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cannot  be  a  witness.  (Code  Civ.  Proc,  sec.  1880,  subd.  3.) 
The  purpose  of  this  provision  of  the  law  is  very  obvious.  This 
action,  however,  as  already  stated,  is  not  against  the  admin- 
istrator, and,  technically,  it  is  not  founded  upon  a  claim  or 
demand  against  the  estate ;  but  in  substance  it  is  a  proceeding 
to  capture  the  whole  estate  in  bulk  upon  this  parol  agreement, 
in  reference  to  which  one  party  is  left  free  scope  in  giving 
his  testimony,  whereas  the  lips  of  the  other  party  are  closed 
in  death. 

This  does  not  present  a  case  where  equity  and  good  con- 
science require  that  a  specific  performance  should  be  decreed, 
but  it  is  rather  one  where  plaintiff  should  be  remanded  to  his 
action  at  law  as  upon  a  quantum  meruit,  the  same  as  in 
Owens  V.  McNally,  113  Cal.  444. 

Since  this  dissenting  opinion  was  written,  the  main  opin- 
ion has  been  revised  and  somewhat  elaborated.  In  the  re- 
vised opinion  the  fact  that  McNally  married  and  Healy  did 
not,  it  is  claimed,  distinguishes  that  case  from  this,  and  that 
though  the  court  was  right  in  denying  specific  performance 
there,  the  contract  should  nevertheless  be  specifically  enforced 
here.  An  agreement  of  the  kind  here  in  question,  it  would 
then  seem,  depends  upon  the  fact  whether  the  party  who 
makes  it  subsequently  marries  or  not.  If  this  be  so,  it  would 
then  render  the  contract  objectionable  on  the  further  ground 
of  uncertainty,  and,  as  said  in  the  McNally  case,  the  contract, 
among  other  requirements,  ''must  be  definite  and  certain." 

The  Estate  of  Healy  referred  to  was  argued  and  submitted 
with  this  case,  and  the  opinion  in  that  (to  which  I  dissented) 
is  not  controlling  authority  in  this,  simply  because  it  happens 
to  be  filed  before. 

Rehearing  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing. 
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[Crim.  No.  831.    In  Bank.— December  17,  1902.] 
THE  PEOPLE,  Respondent,  v.  A.  MONROE,  Appellant. 

CRiMmAL  Law— Sellino  Liquor  to  Indian—Order  ov  Proot. — ^Upon  a 
prosecution  for  gelling  liqnor  to  an  Indian,  the  natural  order  of  proof 
would  be  first  to  prove  that  the  Indian  bought  the  bottle  and  its 
contents  from  the  defendant,  and  then  to  show  that  it  contained 
whisky;  but  it  is  not  ground  of  reversal  that  it  was  first  proved  out 
of  the  natural  order  that  the  Indian  was  seen  going  into  and  com- 
ing out  of  the  defendant's  saloon,  and  that  on  coming  out  he  had  a 
bottle  from  which  the  witness  drank,  and  knew  it  to  contain  whisky. 

Id.— BESTRicmON  of  Evidbngb.— If  the  defendant  had  desired  to  re- 
strict the  evidence  offered  out  of  its  natural  order,  he  should  have 
so  framed  his  objection  and  asked  an  appropriate  instruction  to  the 
jury. 

Id.— IicpROPER  BuLiNO  Bendered  Harmless.— Defendant's  question  put 
on  cross-examination  to  a  half-breed  Indian  who  testified  for  the 
prosecution,  and  who  was  with  the  Indian  when  the  liquor  was  sold, 
whether  he  had  been  accused  of  buying  liquor  and  giving  it  to  In- 
dians, should  have  been  allowed,  and  objections  thereto  should  have 
been  overruled,  but  where  the  next  question,  which  fully  covered 
the  ground,  was  answered  without  objection,  the  error  was  rendered 
harmless. 

Id.— Proov  ov  Venue.— It  was  sufKcient  proof  of  the  venue  to  prove 
the  locality  of  the  defendant's  saloon,  where  the  liquor  was  sold, 
and  that  this  took  place  in  the  county  of  the  venue  and  state  of 
California. 

Id.— Argument— Point  not  Urged. — ^A  point  not  urged  in  the  argu- 
ment, is  not  of  sufficient  importance  to  be  discussed  in  the  opinion 
of  the  court, 

APPEAL  from  a  judgment  of  the  Superior  Court 
of  Fresno  County  and  from  an  order  denying  a  new  triaL 
H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  F.  Hinds,  and  K  F.  George,  for  Appellant 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Bespondent 

THE  COURT.— The  defendant  was  fbund  guilty  of  sell- 
ing intoxicating  liquor  to  one  Sam  Osbom,  an  Indian,  and 
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fined  in  the  sum  of  five  hundred  dollars,  with  the  alternative 
of  imprisonment  in  the  county  jail  one  day  for  each  two 
dollars  thereof,  and  appeals  from  the  judgment  and  from 
an  order  denying  a  new  trial. 

The  defendant  kept  a  saloon  and  small  store  at  Dunlap. 
Dave  Works,  a  half-breed  Indian,  to  whom  intoxicating 
liquors  might  lawfully  be  sold,  had  been  accused  by  the  de- 
fendant of  abusing  his  privilege  by  buying  liquor  and  giving 
or  selling  it  to  the  Indians,  and  for  that  reason,  as  he  ex- 
pressed it,  **had  it  in  for  the  defendant."  Works  met  Sam 
Stingley,  a  constable,  and  had  a  talk  with  him,  and  then  got 
the  Indian,  Sam  Osbom,  to  go  with  him  to  Dunlap  to  de- 
fendant's saloon.  Stingley,  and  another  man  named  Dennis, 
were  stationed  in  sight  of  defendant's  saloon  when  Works 
and  Osbom  arrived,  at  about  half -past  eight  or  nine  o'clock 
at  night. 

Defendant  had  closed  his  saloon  and  had  lain  down  when 
Works  called  him,  saying  he  was  cold  and  wanted  whisky. 
Defendant  came  out  with  a  lantern  and  opened  the  saloon  and 
Works  and  the  Indian  followed  him  in.  In  about  five  minutes 
they  came  out,  and  about  one  hundred  and  fifty  or  two  hun- 
dred yards  away  met  Stingley  and  Dennis,  who  were  near 
enough  to  see  them  go  in  and  come  out  of  the  saloon,  but 
could  not  see  what  occurred  inside.  Stingley  found  a  bottle 
of  whisky  on  the  Indian,  and  all  four  took  a  drink.  In  this 
connection  it  may  be  stated  that  Works  and  the  Indian  both 
testified  that  each  bought  a  bottle  of  whisky,  while  defendant 
testified  that  he  sold  one  to  Works,  but  did  not  sell  any  to  the 
Indian. 

The  first  witness  called  for  the  prosecution  was  Stingley, 
the  constable.  He  testified  that  he  saw  Dave  and  the  Indian 
coming  out  of  the  saloon,  and  met  them  about  one  hundred 
and  fifty  yards  away.  He  was  then  asked,  **What  occurred 
between  you  and  them  after  they  came  out  of  the  saloon  t" 
The  defendant  objected  that  it  was  incompetent  and  imma- 
terial, the  defendant  not  being  present  The  objection  was 
overruled,  and  defendant  excepted.  In  response  to  this  and 
other  questions,  to  which  objections  were  made,  the  witness 
was  permitted  to  testify  that  he  got  a  botfle  of  whisky  from 
the  Indian,  and  that  each  of  the  four  persons  present  drank 
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from  it,  and  that  it  was  whisky.  A  motion  made  by  defend- 
ant to  strike  out  this  testimony  was  also  denied. 

This  evidence  was  not  offered  in  its  natural  order.  The 
Indian  should  have  first  been  called  to  prove  that  he  bought 
the  bottle  and  contents  from  defendant,  and  then  the  evidence 
that  it  contained  whisky  would  have  followed  in  natural  or- 
der. But  a  failure  to  follow  the  natural  order  of  evidence 
will  rarely,  if  at  all,  justify  a  reversal.  If  the  defendant 
desired  to  restrict  the  evidence  to  a  particular  purpose,  he 
should  have  so  framed  his  objection,  and  asked  an  appropri- 
ate instruction  to  the  jury. 

The  objection  to  defendant's  question  put  to  Dave  Works 
upon  cross-examination,  whether  he  had  been  accused  of  buy- 
ing liquor  and  selling  and  giving  it  to  Indians,  should  have 
been  overruled ;  but  the  next  question,  which  was  more  to  the 
point,  was  answered  without  objection  and  fully  covered  the 
ground.  The  objection  to  questions  put  to  Works  upon  cross- 
examination  as  to  whether  he  was  married  to  or  living  with 
a  squaw  were  properly  sustained. 

It  is  also  urged  that  the  venue  of  this  offense  was  not 
proven.  It  was  testified  by  Stingley  and  Dennis  that  defend- 
ant's place  of  business  was  at  Dunlap,  and  that  ''this  took 
place  in  the  county  of  Fresno,  and  state  of  California."  This 
was  sufficient. 

One  of  the  grounds  for  a  new  trial  was  misconduct  of  the 
jury. 

As  this  point  is  not  considered  of  sufficient  importance  to 
be  argued,  it  is  not  of  sufficient  importance  to  be  discussed. 
(People  V.  Woon  Tuck  Wo,  120  Cal.  294.) 

The  judgment  and  order  appealed  from  are  affirmed. 

Beatty,  G.  J.,  did  not  participate  in  the  foregoing  opinion. 
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[S.  F.  No.  2549.    Department  One.— December  18,  1902.] 

NORTH  STOCKTON  TOWN  LOT  COMPANY,  Respondent, 
y.  E.  A.  FISCHER,  Appellant 

Vendor  and  Purgrasks—Contract  of  Balx— Aotion  ov  Debt  vob 
PuROHASX  Monet— Tims  for  Action.— A  vendor  of  land  under  an 
written  contract  of  sale,  who  has  demanded  payment  of  the 
residue  of  the  contract  price,  after  it  has  become  due^  and  who  has 
tendered  a  deed  in  connection  with  such  demand,  may  maint4tin  an 
action  of  debt  to  recover  the  unpaid  portion  of  the  contract  price, 
at  any  time  within  the  statute  of  limitations  of  four  years.  [Beatty, 
C.  J.,  and  Lorigan,  J.,  dissenting.] 

Id.— Delay  of  Vendor— Estoppel  of  Purchaser.— It  does  not  lie  in 
the  mouth  of  the  purchaser  to  object  that  the  vendor  was  guilty  of 
laches  in  giving  him  more  time  than  the  contract  gave  him,  and  in 
delaying  suit  after  the  first  default  in  payment. 

Id.— Provision  fob  Forfeiture— Benefit  of  Vendor— Option— Waiver. 
»A  provision  in  the  contract  for  forfeiture  of  the  installments  of 
purchase  money  paid,  upon  default  of  the  purchaser,  was  for  the 
exclusive  benefit  of  the  vendor,  to  be  exercised  or  not,  at  the  vendor's 
option.  The  forfeiture  is  waived  by  the  vendor  by  continuing  and 
acting  upon  the  contracts 

iDb— Tender  of  Deed— Presumption— Findinos.— The  tender  of  the 
deed  put  the  defendant  in  default  and  authorized  the  action.  In 
the  absence  of  any  question  in  the  record  as  to  whether  the  tender 
was  kept  good,  it  must  be  presumed  thai  it  was  in  favor  of  a  judg- 
ment for  the  unpaid  purchase  money,  especially  where  it  is  found 
that  plaintiff  has  complied  with  all  the  covenants  of  the  contract  on 
its  part 

Id.— Bight  to  Deed— Belief  not  Sought. — Though  upon  payment  of 
the  judgment  the  defendant  will  have  a  right  to  the  deed,  yet  where 
he  did  not  ask  such  relief,  and  moved  for  a  nonsuit  on  other  grounds, 
the  judgment  should  not  be  reversed  to  give  him  such  relief. 
[Beatty,  G.  J.,  and  Lorigan,  J.,  dissenting.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  A.  Belcher, 
Judge. 

The  facts  are  stated  in  the  opinion. 
Leon  Samuels,  for  Appellant. 
Otto  tum  Suden,  for  Respondent. 
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COOPER,  C. — ^This  action  was  brought  to  recover  the 
amounts  agreed  to  be  paid  by  defendant  to  plaintiff,  accord- 
ing to  the  terms  of  a  contract  for  the  sale  of  certain  lands. 
Findings  were  filed  and  judgment  entered  for  plaintiff.  This 
appeal  is  from  the  judgment,  on  the  judgment-roll  and  a  bill 
of  exceptions. 

The  contract  was  made  April  5,  1895.  It  was  therein 
agreed  that  the  plaintiff  would  sell  and  defendant  would  buy 
lots  7  and  8,  in  block  3,  in  the  Northern  Addition  to  the  city 
of  Stockton,  for  the  sum  of  $450,  of  which  forty  dollars  was 
to  be  paid  down  and  the  balance  in  monthly  installments  of 
ten  dollars  per  month  until  the  whole  should  be  paid.  That 
should  any  payment  become  due  and  remain  unpaid  for 
thirty  days,  then  the  whole  of  the  balance  should  immediately 
become  due  and  payable  at  the  option  of  plaintiff,  and  the 
amounts  already,  paid  shoidd  be  forfeited  to  plaintiff,  and 
that  time  should  be  of  the  essence  of  the  contract.  The  de- 
fendant paid  the  forty  dollars,  and  made  the  monthly  pay- 
ments provided  for  in  the  said  contract  until  the  payments 
amounted  to  $110,  and  thereafter  made  no  further  paymentaJ. 
The  last  payment  became  due  October  5,  1898.  This  action 
was  commenced  December  5,  1899,  at  which  time  no  payment 
had  remained  due  more  than  four  years. 

The  main  question  urged  by  counsel  is,  that  this  must  be 
treated  as  an  action  in  equity,  and  that,  as  by  the  terms  of 
the  contract,  the  payments  made  by  defendant  were  for- 
feited upon  his  failure  to  make  the  payments  as  therein  pro- 
vided, the  plaintiff  was  guilty  of  laches  in  not  bringing  the 
action  sooner;  that  the  silence  of  the  plaintiff  for  so  long 
a  time  led  the  defendant  to  believe  that  plaintiff  relied  upoii 
the  forfeiture  and  that  the  payments  would  not  be  insisted 
upon,  and  for  this  reason  the  plaintiff  should  be  estopped 
from  maintaining  the  action.  We  do  not  so  understand  the 
law.  The  contract  provided  for  the  payments  by  defendant 
at  certain  definite  times.  He  knew  as  well  as  plaintiff  when 
the  payments  became  due.  He  never  offered  to  pay  nor  de- 
manded a  deed.  On  the  other  hand,  he  testified  that  he  thought 
he  had  made  a  bad  bargain,  and  that  if  he  could  get  out  of  it 
he  would  do  so.  The  plaintiff  could  not  put  the  defendant  in 
default  without  demanding  payment  and  tendering  a  deed; 
neither  could  defendant  put  plaintiff  in  default  without  ten- 
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dering  the  amount  due  and  demanding  a  deed.  It  does  not 
lie  in  the  mouth  of  defendant  to  day  to  plaintiff  that  it  is 
guilty  of  laches  because  it  did  not  bring  suit  immediately 
after  the  first  payment  became  due.  It  was  the  duty  of  the 
defendant  to  make  the  payments,  and  he  cannot  complain 
because  he  was  given  more  time  than  the  contract  gave  him. 
His  agreement  to  pay  was  in  writing,  and  suit  was  brought 
before  any  one  of  the  payments  became  barred  by  the  stat- 
ute. The  forfeiture  clause  was  for  the  exclusive  privilege  of 
the  vendor,  to  be  exercised  or  not  at  its  option.  It  is  said 
in  Warvelle  on  Vendors  (vol.  2,  sec.  818) :  "Lapse  of  time 
alone  will  not  put  an  end  to  a  contract  for  the  sale  of  land, 
conditioned  to  be  void  at  the  dection  of  the  vendor,  upon  the 
failure  of  the  vendee  to  fulfill  the  covenants,  conditions,  and 
agreements  thereof;  for  time  is  not  of  the  essence  of  the 
undertaking  to  pay  money  by  such  a  contract,  and  default  in 
payments  must  be  followed  by  some  act  of  the  vendor  indi- 
cating his  election  to  consider  the  contract  at  an  end.  Not- 
withstanding the  vendee  may  be  in  default,  yet  if  the  vendor 
does  not  see  fit  to  exercise  his  option  of  forfeiture  the  con- 
tract will  remain  in  full  force;  and  even  if  time  is  of  the 
essence  of  the  contract,  the  vendor  may  waive  the  forfeiture 
by  continuing  and  acting  upon  the  contract.'' 

In  Newton  v.  Hull',  90  Cal.  494,  it  was  held  that  a  provi- 
sion for  forfeiture  in  a  similar  contract  for  the  sale  of  land 
was  for  the  benefit  of  the  vendor,  and  it  was  said:  ''It  does 
not  follow  that  the  defendants  could  work  a  rescission  of  the 
agreement,  or  avoid  their  obligation  to  pay  the  purchase 
money  by  simply  refusing  to  pay  it,  or  by  delaying  payment 
thereof  until  after  it  became  due." 

In  Leaird  v.  Smith,  44  N.  Y.  625,  in  speaking  of  a  similar 
question  the  court  said:  "It  is  impossible  to  perceive  that 
either  party  could  complain  of  the  other  without  first  tender-  . 
ing  a  full  performance.  Both  parties  remained  passive.  The 
contract  was  not  annulled  or  abrogated  by  the  omission  or 
neglect  to  act  for  the  purpose  of  bringing  it  to  a  termination. 
Slumbering  upon  their  respective  rights  would  terminate  the 
contract  only  by  such  an  efflux  of  time  as  would  create  a  bar 
by  the  statute  of  limitations." 

The  claim  is  made  that  the  action  is  to  be  treated  as  an 
action  in  equity,  and  that,  treating  it  as  such,  it  was  incum- 
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bent  upon  plaintiff  to  prove  damages.  We  do  not  so  regard 
the  action.  It  is  an  action  for  debt,  the  money  being  due 
upon  a  written  contract,  the  consideration  on  plaintiff's 
part  being  the  execution  of  a  good  and  sufficient  conveyance. 
The  plaintiff  alleges,  and  the  court  finds,  that  it  properly 
executed  and  tendered  such  conveyance  and  performed  all 
the  covenants  on  its  part  to  be  performed.  It  was  said  by 
this  court  in  Samuel  v.  Allen,  98  Cal.  407,  in  speaking  of  an 
action  of  this  character:  ''There  is  therefore  no  statutory 
prohibition  upon  the  right  to  a  personal  action  to  enforce  the 
debt  when  it  becomes  due.  The  action  is  for  money  due,  as 
much  as  though  suit  were  upon  a  promissory  note." 

And  that  such  action  can  be  maintained  upon  the  contract, 
see  WUcoxson  v.  Stiti,  65  Cal.  596;  ^  Smith  v.  Mohn,  87  Gal. 
489;  Newton  v.  Evil,  90  Cal.  487;  Higlie  v.  Farr,  28  Minn. 
439 ;  Warvelle  on  Vendors,  vol.  2,  sec.  896. 

It  is  finally  claimed  by  appellant  that  the  plaintiff  has  not 
kept  its  tender  good.  It  is  found  that  the  plaintiff  has  com- 
plied with  all  the  covenants  of  the  contract  on  its  part;  that 
it  tendered  to  defendant  a  good  and  sufficient  deed  to  the 
land  and  demanded  payment  of  the  balance  due  it;  that  de- 
fendant refused  to  accept  said  conveyance  or  to  pay  the 
balance  due  under  the  terms  of  the  contract. 

The  tender  of  the  deed  put  defendant  in  default  and 
authorized  the  action.  Defendant  in  his  answer  did  not  ask 
for  any  decree  that  a  deed  be  made  and  delivered  as  a  con- 
dition for  the  payment  of  the  balance  found  due.  No  ques- 
tion appears  to  have  been  made  as  to  whether  or  not  the 
tender  has  been  kept  good,  and  in  favor  of  the  judgment  we 
will  presume  that  it  has.  No  doubt  but  that  upon  payment  of 
the  judgment  the  defendant  will  be  entitled  to  a  deed.  (See 
AUin  V.  Wiaiams,  97  Cal.  403;  French  v.  McCarthy,  125 
Cal.  503.)  But  we  do  not  deem  it  incumbent  upon  us  to  re- 
verse a  case  in  order  that  defendant  may  have  a  judgment 
for  that  which  he  did  not  ask  for  in  the  court  below.  He 
not  only  failed  to  ask  for  such  judgment,  but  in  his  motion 
for  nonsuit  no  such  ground  was  urged. 

The  judgment  should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.     Oarontte^  J.,  Harrison,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied* 

Beatty,  G.  J.,  and  Lorigan^  J.,  dissented  from  the  order 
denying  a  hearing  in  bank,  and  the  following  dissenting  opin- 
ion was  filed  on  the  19th  of  January,  1903 : — 

BEATTY,  G.  J.— I  dissent  from  the  order  refusing  a  re- 
hearing. It  is  provided  by  section  3307  of  the  Givil  Gode 
that,  ''The  detriment  caused  by  the  breach  of  an  agreement 
to  purchase  an  estate  in  real  property  is  deemed  to  be  the 
excess,  if  any,  of  the  amount  which  would  have  been  due  to 
the  seller,  under  the  contract,  over  the  value  of  the  property  to 
him."  If  this  had  been  an  action  for  damages  for  a  breach 
of  the  contract  pleaded,  the  amount  recoverable  would  have 
been  the  difference  between  the  contract  price  and  the  present 
value  of  the  land ;  but  the  judgment  is  for  the  whole  contract 
price,  undiminished.  The  judgment^  therefore,  cannot  be 
sustained  as  a  judgment  for  damages  for  the  breach  of  the 
contract.  If  it  is  not  a  judgment  for  damages  for  the  breach 
of  the.  contract,  it  must  be  a  decree  of  specific  performance, 
and  that,  in  effect,  is  what  it  is.  It  compels  the  defendant 
to  fulfill  the  promise  which  he  made.  The  action  is  on  the 
contract  to  enforce  its  provisions,  and  is  not  an  action  for 
a  breach  of  contract  It  seeks  the  only  decree  of  specific 
performance  which  the  vendor  could  ever  have  in  a  case 
of  this  kind.  Regarded  as  a  decree  for  specific  performance, 
the  judgment  is  erroneous,  because  it  is  not  alleged  in  the  com- 
plaint that  the  plaintiff  is  ready  or  willing  or  able  to  make 
a  conveyance  of  the  land.  All  that  is  alleged  is,  that  plaintiff 
once  tendered  a  deed.  It  does  not  offer  now  to  perform  its 
part  of  the  contract,  and  the  decree  does  not  require  it  to  per- 
form its  part  of  the  contract  It  requires  the  defend- 
ant to  do  all  that  he  promised  to  do, — ^that  is,  to  pay  the  entire 
contract  price  of  the  land, — and  leaves  him  without  any 
title  or  right  to  it.  The  plaintiff  gets  the  whole  contract  price 
and  keeps  the  land,  under  this  decree.  The  pleadings  do  not 
sustain  the  decree,  and  the  decree  does  not  sustain  itself  as  a 
decree  for  specific  performance.     The  opinion  says:   "No 
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doubt  but  that,  upon  payment  of  the  judgment,  the  defend- 
ant will  be  entitled  to  a  deed."  Very  true;  bnt  this  decree 
does  not  secure  him  that  right,  as  it  ought  to  do.  He  would 
be  entitled  to  the  deed,  but  it  would  depend  entirely  upon 
the  pure  volition  of  the  plaintiff  whether  he  got  a  deed  or 
not,  and  if  the  plaintiff  should  refuse,  it  would  be  necessary 
to  bring  another  action  to  compel  the  execution  of  the  deed. 
Equity  does  not  do  justice  by  piecemeal. 

There  are  additional  reasons  why  the  plaintiff  is  not  en- 
titled to  a  decree  of  specific  performance  in  this  case.  The 
contract  is  not  equitable;  it  is  one-sided  and  oppressive,  and 
the  plaintiff  has  been  guilty  of  laches  in  seeking  to  enforce 
it.  It  ought  to  be  left  to  its  action  at  law,  which  would  give 
it  all  that  it  is  entitled  to ;  but  if  it  is  to  have  relief  in  equity  by 
specific  performance,  it  ought  to  be  compelled  to  do  equity 
at  the  same  time, 

Lorigan,  J.,  concurred  in  the  dissenting  opinion. 
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JUDAH  BOAS,  Respondent,  ▼.  P.  MALONET  et  al..  Defend- 
ants;  WALTER  DICKINS,  and  FRANK  M.  BAR- 
RETT, Appellants. 

BuiLDnrs  Oontbaot— Bond  or  CtonnuoTOB— LnKS— LiABiLnT  of  Bubi- 
tus.— The  sureties  on  the  bond  of  a  contractor,  given  for  the  faith- 
ful performance  of  a  building  contract,  are  entitled  to  stand  upon 
the  strict  terms  of  their  contract;  and  where  the  bond  makes  no 
mention  of  liens,  and  the  building  and  repairs  were  completed 
according  to  the  contract,  and  the  full  contract  price  was  paid 
without  complaint  that  the  contract  was  not  complied  with,  the 
sureties  cannot  be  held  liable  for  the  amount  of  any  liens  thereafter 
filed  upon  the  building  for  labor  and  materials  furnished  and  used 
in  its  construction,  notwithstanding  the  contract  was  not  properly 
recorded  and  the  liens  were  valid  claims  against  the  building.  The 
owner  can  hold  the  contractor  liable  for  the  amount  of  such  liens, 
but  not  his  sureties. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

Joseph  Hutchinson,  for  Appellants. 

Bert  Schlesinger,  for  Respondent 

COOPER,  C. — The  defendant  Maloney  was  the  contractor 
in  the  construction  of  a  certain  building  for  plaintiff,  and 
the  appellants  were  the  sureties  upon  a  bond  given  by  the 
contractor  to  the  plaintiff.  Defendant  Maloney  made  default, 
and  as  he  has  not  appealed,  he  may  be  considered  eliminated 
from  the  case. 

Judgment  was  entered  against  appellants,  as  sureties  of 
Maloney,  and  hence  this  appeal  from  the  judgment. 

The  question  presented  for  determination  is  as  to  the  lia- 
bility of  appellants  upon  the  bond  under  the  facts  as  disclosed 
by  the  record.  The  bond  was  given  to  secure  the  faithful 
performance  of  the  contract  made  by  Maloney.  The  con- 
tract provided  that  in  consideration  of  the  sum  of  $2,850  to 
be  paid  in  certain  installments,  as  designated  in  the  contract, 
Maloney  was  ''to  furnish  the  necessary  labor  and  materials, 
including  tools,  implements,  and  appliances  required,  and 
perform  and  complete  in  a  workmanlike  manner  all  the  new 
work  and  repairing,  plumbing,  painting,  plastering,  etc.,  ac- 
cording to  plans  and  specifications,"  etc.  The  bond  given, 
after  reciting  certain  conditions  of  the  contract,  provided: 
**Now,  therefore,  if  said  P.  Maloney  shall  well  and  truly  per- 
form, observe,  and  abide  by  each  and  all  of  the  covenants, 
provisions,  and  obligations  contained  in  said  contract,  then 
this  obligation  shall  be  discharged  and  of  no  further  force 
or  effect,  but  otherwise,  it  shall  remain  in  full  force  or  ef- 
fect*' 

Maloney  completed  the  building  and  repairs  within  the 
time  and  according  to  the  plans  and  specifications  of  the 
contract,  and  delivered  the  same  to  plaintiff.  He  was  paid  the 
fuU  amount  of  the  contract  price,  and  no  complaint  is  made 
as  to  the  contract  not  being  complied  with  in  regard  to  the 
building  and  repairs. 

After  the  completion  of  the  building,  certain  liens  were 
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filed  thereon,  for  labor  upon  the  said  building  and  materials 
furnished  and  used  in  the  construction  thereof,  amounting  to 
$796.91  more  than  the  contract  price.  The  building  contract 
was  not  properly  recorded,  and  it  is  conceded  that  these  liens 
were  valid  claims  against  the  building,  and  that  plaintiff  was 
compelled  to,  and  did,  pay  them  in  order  to  free  the  building 
from  the  liens  so  filed.  It  is  claimed  by  plaintiff,  and  was 
held  in  the  court  below,  that  the  fact  that  plaintiff  was  com- 
pelled to  pay  off  the  liens,  in  addition  to  the  contract  price, 
constituted  a  breach  of  the  bond;  and  that  as  Maloney  did 
not  construct  and  deliver  the  building  free  of  all  liens  for 
the  contract  price,  the  sureties  are  liable.  This  view  cannot 
be  maintained.  The  sureties  are  to  be  held  according  to  the 
strict  terms  of  their  contract,  and  it  cannot  be  extended  by 
implication  so  as  to  make  them  liable  beyond  its  terms. 
Maloney  agreed  to  build  and  construct  the  house  for  $2,850. 
He  did  the  work  according  to  the  contract  and  has  not  claimed 
any  more  than  the  $2,850.  He  furnished  the  labor  and  mate- 
rials, and  did  not  pay  for  them,  and  hence  the  liens  were 
filed.  The  amount  due  for  the  labor  and  materials  was  due 
by  Maloney,  and  not  by  the  plaintiff.  The  bond  did  not  pro- 
vide that  the  building  should  be  delivered  up  free  from  liens. 
The  plaintiff  did  not  require  nor  did  Maloney  put  such  clrose 
in  the  bond.  The  fact  that  the  debts  due  by  Maloney,  be- 
came, by  virtue  of  the  statute,  liens  upon  plaintiffs'  property, 
did  not  make  the  sureties  liable.  They  had  not  agreed  to  pay 
such  liens,  nor  to  be  responsible  therefor.  The  plaintiff  can 
hold  Maloney  for  the  amount  thereof,  but  he  cannot  hold  ap- 
pellants, because  they  never  became  liable  therefor.  The 
liability  of  plaintiff  for  the  amount  of  the  liens  was  a  statu- 
tory liability,  and  not  by  virtue  of  his  contract  with  Maloney. 
The  bond  given  by  appellants  was,  that  Maloney  would  com- 
ply with  the  covenants  of  his  contract.  There  is  no  covenant 
in  the  contract  that  the  building  shall  be  delivered  free  of 
liens,  nor  that  liens  shall  not  be  placed  upon  it. 

The  precise  question  at  bar  arose  in  Oato  v.  Warrington, 
37  Pla.  542.  The  contract  there  provided  that,  for  a  definite 
sum,  the  contractor  would  finish  and  deliver  certain  buildings 
in  accordance  with  given  plans  and  specifications.  The  obli- 
gation of  the  sureties  was,  that  the  contractor  would  fulfill  in 
every  particular  the  contract  and  deliver  the  buildings  at  the 
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time  required.  It  was  claimed  that  the  sureties  were  re- 
sponsible to  the  owner  for  certain  sums  paid  out  to  satisfy 
liens  of  materialmen  and  others.  The  court  held  otherwise, 
and  in  the  opinion  said:  **The  sureties  have  a  right  to  stand 
upon  the  strict  terms  of  their  engagement,  and  we  discover 
no  specific  agreement  on  their  part  to  indemnify  appellant 
against  liens  for  work  done  and  materials  furnished  in  the 
construction  of  the  buildings,  nor  is  such  liability  contained 
in  the  reasonably  necessary  import  of  the  terms  of  the  obliga- 
tion.'' 

And  on  principle  the  late  case  of  Cadenasso  v.  AntoneUe, 
127  Gal.  382,  is  in  point.  It  was  there  held  that  where  the 
undertaking  of  the  sureties  was  to  pay  all  persons  perform- 
ing labor  or  furnishing  materials  to  the  contractor,  that  the 
sureties  were  not  liable  to  third  parties  who  advanced  money 
to  the  contractor.  That  money  was  not  materials  furnished 
within  the  meaning  of  the  contract  of  suretyship.  (See,  also, 
City  of  Sterling  v.  Wolf,  163  HI.  467;  aimonson  v.  Grant,  36 
Minn.  439.) 

As  the  contract,  bond,  and  findings  show  the  question  to  be 
one  of  law,  and  as  the  sureties  are  not  liable,  a  new  trial  would 
avail  nothing. 

We  advise  that  the  judgment  be  reversed  and  the  lower 
court  directed  to  enter  judgment  upon  the  findings  in  favor 
of  the  appellants. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  lower  court  directed  to  enter  judg- 
ment upon  tiie  fioadings  in  favor  of  the  appellants. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 
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[S.  F.  No.  2552.    Department  Oiie.~I)ecember  18,  1902.] 

G.  P.  GRAY  et  al.,  Appellants,  v.  CLARENCE  C.  BURR  et 
al.y  Respondents. 

Strxet  Imfbovxmsnt— Cubbs  and  Sidewalks— Suspension  or  Pbooebd- 
INGS — Invalid  Assessmbnt.— An  asBesBment  for  a  street  improve- 
ment consisting  of  curbs  and  sidewalks  on  a  street  for  one  block 
"where  not  already  laid"  is  invalid,  and  creates  no  lien,  when  a 
protest  was  filed  against  the  laying  of  the  cnrbs  and  has  not  been 
passed  ui>on.  Such  protest  suspended  the  jurisdiction  of  the  board 
to  order  the  laying  of  the  curbs  until  the  objections  thereto  were 
passed  upon. 

Id.— Sbpabate  Besoltttions— Pbotest  Limited  to  GxmBS.— The  right  to 
protest  against  the  laying  of  the  curbs  was  not  impaired  by  the  fact 
that  the  sidewalks  were  included  in  another  resolution  of  intention. 
The  board  could  not,  by  ordering  work  included  in  separate  resolu- 
tions of  intention  deprive  the  owners  of  the  right  to  protest  against 
either  of  the  items;  and  an  assessment  for  curbs  and  sidewalks  in- 
cluding the  cost  of  curbs  protested  against,  without  passing  upon  the 
protest,  creates  no  lien,  even  if  the  laying  of  the  sidewalks  was  not 
objected  to. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fisher  Ames,' for  Appellants. 

J.  C.  Bates,  for  Respondents. 

HARRISON,  J. — ^Action  upon  a  street  assessment  in  the 
city  and  county  of  San  Francisco.  Judgment  was  ren- 
dered in  favor  of  the  defendants,  and  from  this  judgment 
and  an  order  denying  a  new  trial  the  plaintiffs  have  appealed. 

The  work  for  which  the  assessment  was  made  is  '' laying 
granite  curbs  and  artificial  stone  sidewalks  on  Union  Street 
between  Franklin  and  Gough  streets,  where  not  already  laid, 
and  except  where  bituminous  rock  sidewalks  are  laid.'*    The 
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resolution  ordering  the  same  was  passed  September  28,  1896, 
and  the  assessment  sued  upon  was  issued  February  18,  1897. 

The  complaint  does  not  set  forth  the  resolution  of  intention 
for  doing  the  above  work,  or  the  date  of  its  passage,  but  at  the 
trial  the  defendants,  under  certain  averments  in  their  answer, 
introduced  in  evidence  a  resolution  passed  by  the  board  of 
supervisors  July  20,  1896,  declaring  its  intention  to  order 
**that  granite  curbs  be  laid  on  Union  Street  between  Frank- 
lin and  Gough  Streets  where  not  already  laid,  and  that  the 
roadway  thereof  be  paved  with  bituminous  rock  (except  that 
portion  required  by  law  to  be  kept  in  order  by  the  railroad 
company  having  tracks  thereon)."  It  was  also  shown  that  on 
August  10th  the  owners  of  a  majority  of  the  frontage  upon 
that  block  filed  a  protest  against  the  above  work,  upon  which 
was  indorsed  under  date  of  September  23,  1896:  **  Majority 
protest,  which  under  the  law  stops  further  proceedings  for 
six  months."  The  above  resolution  of  intention  does  not  in- 
clude the  work  of  ** artificial  stone  sidewalks,"  and  the  pav- 
ing of  the  roadway,  which  is  included  therein,  is  not  covered 
by  the  assessment  herein,  and,  as  above  stated,  the  time  at 
which  a  resolution  of  intention  for  laying  the  artificial  side- 
walks was  passed  by  the  board  does  not  appear  in  the  record. 

It  is  contended  by  the  appellants  that,  under  the  statute,  a 
protest  against  the  improvement,  by  the  owners  of  a  majority 
of  the  frontage,  does  not  have  the  effect  to  oust  the  board  of 
jurisdiction  to  order  the  work,  unless  the  improvement  is  "for 
one  block  or  more,"  and  as  the  above  resolution  of  intention 
calls  for  laying  curbs  "where  not  already  laid,"  and  as  it 
appears  from  the  assessment  that  curbs  having  been  laid  on  a 
large  portion  of  the  block,  the  improvement  herein  was  for 
less  than  one  block,  the  above  protest  did  not  therefore  have 
the  eflFect  to  deprive  the  board  of  jurisdiction  to  order  the 
work.  The  statute,  however,  in  a  subsequent  portion  of  the 
section,  declares:  "When  the  work  or  improvement  proposed 
to  be  done  is  the  construction  of  sewers,  manholes,  culverts,  or 
cesspools,  cross-walks,  or  sidewalks,  and  curbs,  and  the  objec- 
tion thereto  is  signed  by  the  owners  of  a  majority  of  the 
frontage  liable  to  be  assessed  for  the  expense  of  said  work  as 
aforesaid,  the  said  city  council  shall  at  its  next  meeting  fix  a 
time  for  hearing  said  objections,  not  less  than  one  week  there- 
after. The  city  clerk  shall  thereupon  notify  the  persons  mak- 
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ing  such  objections,  by  depositing  a  notice  thereof  in  the 
postojffice  of  said  city,  postage  prepaid,  addressed  to  each 
objector,  or  his  agent,  when  he  appears  for  such  objector.  At 
the  time  specified  said  city  council  shall  hear  the  objections 
urged  and  pass  upon  the  same,  and  its  decision  shall  be  final 
and  conclusive,  and  said  bar  for  six  months  to  any  further 
proceedings  shall  not  be  applicable  ^hereto."  Under  this  pro- 
vision the  council  is  not  authorized  to  order  such  improvement 
•when  objections  thereto  are  filed  by  the  owners  of  a  majority 
of  the  frontage  ''liable  to  be  assessed  for  the  expense  of  said 
work"  until  after  it  has  heard  and  passed  upon  the  objections 
at  a  time  fixed  by  it,  upon  notice  therefor  given  as  directed  by 
the  statute. 

The  jurisdiction  of  the  board  was  not  affected  by  the  erro- 
neous construction  which  it  gave  to  the  statute  in  reference  to 
the  objections;  but  while  the  filing  of  the  objections  did  not 
have  the  effect  of  an  absolute  veto  upon  its  jurisdiction  to 
order  the  work,  it  suspended  the  exercise  of  that  jurisdiction 
until  the  objections  of  the  protestants  had  been  passed  upon, 
and  as  the  resolution  ordering  the  work  was  passed  without 
giving  to  the  owners  any  opportunity  to  be  heard,  and  at  a 
time  when  the  board  was  without  authority  to  pass  it,  the 
subsequent  proceedings  were  unauthorized,  and  the  assess- 
ment created  no  lien. 

The  right  to  protest  against  laying  granite  curbs  was  not 
impaired  by  the  fact  that  the  above  resolution  of  intention 
did  not  also  include  the  sidewalks.  The  board  could  not,  by 
providing  for  the  work  of  sidewalks  and  curbs  in  separate 
resolutions  of  intention,  deprive  the  owners  of  the  right  of 
protest  against  either  of  the  items  (Los  Angdes  Lighting  Co. 
▼.  City  of  Los  Angeles,  106  Gal.  156) ;  and  as  the  assessment 
sued  upon  -includes  the  cost  of  the  curbs  with  that  of  the 
sidewalks,  no  lien  is  created  thereby,  even  if  it  be  shown  that 
the  proceedings  for  laying  the  artificial  stone  sidewalks  were 
without  objection.    {By an  v.  Altsckul,  103  Gal.  174.) 

The  judgment  and  order  are  affirmed. 

OarouttCi  J.,  and  Van  Dyke,  J.,  concurred. 
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[8.  F.  No.  3145.    Department  One.^I)eeember  18,  1902.] 

LOUISA  Q.  ENOS,  ApppUant,  v.  JAMES  STEWART,  Ad- 
ministrator, etc.,  et  al.,  Respondents. 

Bdpoiucation  ojt  Desd-^Mistakx— Ineffbotivx  Dbsobiftion— Yolun- 
TABT  Grant— Equal  Equity  ojt  HsiBs.~It  is  only  when  a  deed 
which  is  ineffective  by  mistake,  for  description  of  other  premises 
than  those  intended  to  be  conveyed,  is  based  upon  a  valoable  con- 
sideration, that  equity  will  grant  relief  to  reform  it  as  against  the 
heirs  of  the  deceased  grantor.  Where  the  grant  is  voluntary,  without 
actual  consideration,  the  equity  of  the  heirs  is  equal  to  that  of  the 
grantee;  and  a  court  of  equity  will  not  reform  the  deed  in  his  favor 
so  as  to  render  it  effective  against  them,  but  will  follow  the  legal 
title. 

Id. — ^GoNSTBUonoN  of  Godx— Bevision  or  Ck)NTRACT~BuLEs  OF  Equtft. 
— 49ection  3399  of  the  Civil  Code  in  regard  to  the  revision  of  contracts 
is  not  intended  to  overthrow  the  settled  rules  of  equity;  and  the 
'*  party  aggrieved '^  mentioned  therein  is  intended  to  include  one 
who  paid  value  for  land  which  was,  by  mistake,  omitted  from  the 
deed,  and  not  to  include  a  voluntary  grantee^  who  is  not  protected 
by  the  rales  of  equity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alar 
meda  County.    W.  E.  Greene,  Judge. 

The  facts  are  stated  in  the  opinion. 

George  E.  De  Golia,  and  Clinton  G.  Dodge,  for  Appellant. 

The  code  provisions  relating  to  the  reformation  of  contracts 
make  no  distinction  concerning  the  nature  of  the  considera- 
tion, but  give  broad  power  to  courts  of  equity  in  cases  of 
mutual  mistake.  (Civ.  Code,  sees.  3399,  3401.)  A  deed  of 
gift  may  be  reformed  in  equity.  (Powell  v.  Morisey,  98  N.  C. 
426 ;  ^  Hass  v.  Morris,  63  Pa.  St.  367.)  Courts  of  equity  have 
a  wide  discretion  to  give  to  parties  the  same  beneficial  result 
which  would  have  flowed  from  the  agreement  had  the  mistake 
never  existed.     (Lestrade  v.  Barth,  19  Cal.  661.) 

J.  P.  Langhome,  and  Eeed  &  Nusbaiuner,  for  Respond- 
ents. 
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Equity  will  not  reform  a  voluntary  conveyance  as  against 
the  holder  of  the  legal  title,  where  the  equities  are  equal. 
{Hout  V.  Hout,  20  Ohio  St.  119 ;  Powell  v.  PoweU,  27  Ga.  36 ;} 
Henderson  v.  Dickey,  35  Mo.  120 ;  Powell  v.  Morisey,  98  N.  C. 
426;*  Else  v.  Kennedy,  57  Iowa  376;  Shears  v.  Westover, 
110  Mich.  505;  Gwyer  v.  Spaulding,  33  Neb.  573;  Mtdock  v. 
Mulock,  31  N.  J.  Bq.  602;  PhUlips  v.  Eery,  32  Beav.  628; 
Broun  v.  Een/nedy,  33  Beav.  133 ;  1  Story  on  Equity  Jurispru- 
dence, 10th  ed.,  sec.  164e.)  The  codes  are  to  be  construed  as 
declaratory  of  common-law  rights  and  principles  of  equity 
jurisprudence  so  far  as  possible.  {Baker  v.  Baker,  13  Cal. 
87-93;  In  re  Oarcelon,  104  Cal.  584 ;»  Lux  v.  Haggin,  69  Cal. 
255;  Briggs  v.  Briggs,  80  Cal.  253-256;  Claiborne  v.  Claiborne, 
98  Cal.  30-33 ;  Hout  v.  Hout,  20  Ohio  St.  119.) 

COOPER,  C. — ^About  the  facts  of  this  case  there  is  no  con- 
troversy. Louisa  Stewart  was  the  daughter  of  appellant,  and 
the  wife  of  defendant  James  Stewart,  who  will  herein  be 
called  the  respondent.  She  died  on  the  twelfth  day  of  No- 
vember, 1900,  intestate,  leaving  surviving  her  the  appellant 
and  the  respondent  as  her  sole  heirs.  She  left  certain  real 
estate,  which  was  her  separate  property.  Prior  to  her  death 
she  had  given  to  appellant  all  her  money  and  personal  prop- 
erty.  She  left  no  will  and  made  no  provision  for  respondent. 
A  short  time  prior  to  her  death  she  executed  and  delivered  to 
appellant  a  deed  of  gift;  and  by  such  deed  she  intended  to 
convey,  and  thought  that  she  had  conveyed,  the  real  estate  in 
contest  to  appellant.  By  a  mistake  of  the  party  who  prepared 
the  deed  the  description  of  the  lands  intended  to  be  conveyed 
was  not  given,  but  a  description  of  an  entirely  different  tract 
of  land.  The  object  of  this  action  is  to  obtain  a  decree  re- 
forming the  deed  by  inserting  the  correct  description,  and  to 
have  the  title  of  appellant  quieted  against  respondent  as 
administrator  of  the  estate  of  Louisa  Stewart,  deceased.  The 
real  estate  vested  by  operation  of  law,  subject  to  administra- 
tion, and  the  payment  of  debts,  in  the  appellant  and  respond- 
ent in  equal  proportions.  This,  therefore,  is  an  action  by  a 
grantee  under  a  voluntary  defective  conveyance  to  obtain  the 
aid  of  a  court  of  equity  to  correct  and  reform  the  conveyance 

*  73  Am.  Dec.  724.      «2  Am.  St.  Bep.  343.      «43  Am.  St  Bep.  134. 
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as  against  an  heir  at  law,  who  is  unprovided  for  by  deceased. 
If  the  deed  had  been  made  to  a  purchaser  for  a  valuable  con- 
sideration, it  would  in  equity  be  sustained  against  the  heirs 
and  reformed  so  as  to  make  it  convey  the  land  intended  to  be 
conveyed.  But  the  legal  title  to  the  land  sought  to  be,  by 
a  decree  of  court  of  equity,  read  into  and  made  a  part  of  the 
deed  is  now  cast  in  appellant  and  respondent  equally,  as  heirs 
at  law  of  deceased.  It  is  a  universal  principle  of  courts  of 
equity  that  in  all  cases  where  relief  is  asked  by  aiding  and 
correcting  mistakes  in  the  execution  of  instruments  and 
powers,  the  party  seeking  such  relief  must  stand  upon  some 
equity  superior  to  that  of  the  party  against  whom  he  asks  it. 
If  the  equities  are  equal,  the  law  must  prevail,  and  the  court 
will  remain  silent  and  passive.  The  equities  of  respondent 
are,  at  least,  equal  to  those  of  appellant.  It  is  the  dictate  of 
equity  and  natural  justice  that  the  property  of  a  wife  dying 
without  issue  should  go  in  part  to  her  surviving  husband. 
This  was  certainly  the  view  of  the  legislature  in  enacting  our 
statute  of  distributions,  for  in  such  case  it  makes  the  husband 
the  owner  of  one-half  the  property.  If  this  be  so,  then  equity 
would  say  to  appellant  that  she  should  allow  the  respondent 
his  one-half  the  property.  A  court  of  equity  interferes  to 
<5orrect  a  mistake  in  a  written  instrument  only  in  furtherance 
of  justice,  and  to  prevent  fraud  or  some  injustice.  In  this 
case,  by  refusing  to  correct  the  deed,  no  fraud  nor  injustice 
is  done  to  appellant.  She  has  lost  nothing,  because  she  paid  no 
consideration  for  the  deed.  She  has  been  deprived  of  nothing 
the  law  would  otherwise  give  her.  It  is  true  the  intention  of 
the  grantor  is  not  carried  out,  but  it  would  have  been  equally 
true  if  an  attempt  had  been  made  to  make  a  will  and  it  had 
been  defective  in  a  vital  part.  The  court  could  not  reform  a 
will  nor  make  it  so  that  it  would  comply  with  the  law.  In 
this  case  the  deceased  intended  to  convey  the  property,  but 
she  did  not  do  so.  That  intention  will  not  now  be  carried 
out  in  favor  of  one  who  paid  nothing  for  the  conveyance,  and 
against  a  lawful  heir. 

The  above  principles  are  supported  by  an  unbroken  line  of 
authorities.  It  was  long  ago  said,  in  Dawson  v.  Dawson,  16 
N.  C.  lOP:  **The  old  beaten  ground,  long  since  occupied  by 
the  courts  of  equity,  not  to  aid  voluntary  conveyances,  seems 

us  Am.  Dec.  573. 
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to  render  any  reasons  that  might  be  urged  to  show  that  the 
bill  should  be  dismissed  both  trite  and  unnecessary." 

It  is  said  in  Story  on  Equity  Jurisprudence  (vol.  1,  sec. 
177) :  **For  the  same  reason  equity  will  not  supply  a  sur- 
render or  aid  the  defective  execution  of  a  power  to  the  dis- 
inheritance of  the  heir  at  law." 

The  following  cases  directly  support  what  has  been  said: 
Henderson  v.  Dickey,  35  Mo.  120 ;  Hout  v.  Hout,  20  Ohio  St. 
119 ;  PoweU  V.  Powell,  27  Qa.  38  ;*  Powell  v.  Morisey,  98  N.  C. 
426;*  Shears  v.  Westover,  110  Mich.  505;  Else  v.  Kennedy, 
67  Iowa,  376;  Owyer  v.  Spaulding,  33  Neb.  573;  Mvlock  v. 
Midock,  31  N.  J.  Bq.  602. 

Coimsel  for  appellant  in  their  reply  brief  do  not  attempt 
to  meet  the  many  cases  cited  by  respondents,  but  rely  upon 
section  3399  of  the  Civil  Code,  and  say:  **We  care  not  what 
the  construction  or  decision  of  eastern  courts  may  be  upon 
this  subject,  because  our  code  has  clearly  laid  down  the  rule, 
and  until  that  rule  is  changed  by  the  legislature  it  remains 
the  rule  in  this  state,  and  fully  and  completely  governs  and 
controls  the  law  of  the  case  at  bar." 

The  section  referred  to  provides  that  in  case  where  by 
reason  of  a  mutual  mistake  **a  written  contract  does  not  truly 
express  the  intention  of  the  parties,  it  may  be  revised  on  the 
application  of  the  party  aggrieved." 

If  we  concede  that  the  word  **may^'  means  **must,"  it 
does  not  follow  that  an  instrument  must  be  revised,  except 
upon  the  application  of  the  party  aggrieved  and  in  accord- 
ance with  the  rules  of  equity.  The  party  aggrieved  in  the 
sense  of  the  statute  means  one  whose  pecuniary  interest  is 
aflFected  by  the  mistake.  It  would  include  one  who  paid  value 
for  land  which  by  mistake  was  omitted  from  the  deed.  It 
does  not  include  appellant,  who  is  not  aggrieved,  except  in 
the  sense  that  she  may  grieve  that  she  did  not  get  the  prop- 
erty. In  that  sense  the  respondent  might  be  said  to  be  ag- 
grieved because  the  property  was  not  conveyed  to  him.  But 
the  section  was  never  intended  to  overthrow  well-settled  prin- 
ciples upon  which  equity  has  been  administered  under  the 
common  law.  The  section  certainly  does  not  contain  all  the 
law  with  respect  to  the  correction  of  mistakes  in  courts  of 
equity.    It  is  only  where  it  clearly  appears  that  a  long-estab- 
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lished  principle  is  intended  to  be  overthrown  that  the  court 
will  give  8uch  eflfect  to  a  statute.     {In  re  MiU's  Estate,  137 
CaL  298.) 
It  follows  that  the  judgment  should  be  afElrmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.     Van  Dyke,  J.,  Harrison,  J.,  Garoutte,  J. 


[S.  F.  No.  2326.    Department  One.— December  18,  1902.] 

MARY     LOUTHAN     et    ux.,     Respondents,     v.     DAVTO 
HEWES,  Appellant 

Nbgligence— Independent  Oontbaotoe— Owner  not  Liable.— The  doc- 
trine of  respondeat  superior  has  no  application  to  the  owner  of  a 
house,  though  in  possession  thereof,  where  the  injury  complained  of 
was  caused  by  the  negligence  of  an  independent  contractor  for  the 
construction  of  a  stairway,  who  was  not  a  servant  of  the  owner, 
and  who  had  control  of  the  stairway  and  of  work  therein  nnder  the 
contract  at  the  time  of  the  injury,~it  not  appearing  that  the  work 
contracted  for  was  a  nuisance,  or  was  performed  in  such  a  way, 
with  the  knowledge  of  the  owner,  as  to  become  such. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fitzgerald  &  Abbott,  and  Campbell,  Fitzgerald,  Abbott  & 
Fowler,  for  Appellant. 

M.  Cooney,  for  Respondents. 

THE  COURT. — This  is  an  appeal  from  a  judgment,  en- 
tered on  the  verdict  of  a  jury,  against  the  defendant,  Hewes, 
for  the  sum  of  four  thousand  dollars,  and  from  an  order 
denying  his  motion  for  a  new  trial.  The  suit  was  for  in- 
juries caused  by  the  alleged  negligence  of  the  defendant.  The 
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principal  question  in  the  case  is  as  to  the  ruling  of  the  court 
in  refusing  to  give  certain  instructions  asked  by  the  defend- 
ant. 

The  plaintiff's  injuries  were  occasioned  by  falling  on  the 
stairway,  leading  from  the  first  to  the  second  story  of  Hewes 's 
house,  at  the  east  corner  of  Market  and  Sixth  streets, — ^the 
building  being  of  two  stories,  and  the  upper  story  containing, 
besides  offices,  a  hall  occupied,  as  tenant  of  Hewes,  by  a 
society  called  the  ** First  Progressive  Spiritual  Church.*'  The 
accident  occurred  on  the  evening  of  February  21,  1897.  The 
plaintiff  had  been  attending  services  at  the  hall  alluded  to, 
and  in  descending  the  stairway  stumbled  and  fell  between  the 
second  floor  and  the  landing  intermediate  between  it  and 
the  ground  floor,  receiving  the  injuries  complained  of.  At  the 
time  of  the  accident  the  stairway,  which  was  in  process  of 
construction,  had  been  completed,  except  as  to  painting  and 
other  details,  and  was  covered  for  protection  until  painted  by 
oil  paper  held  down  by  boards  (or  "cleats")  nailed  down 
over  it.  As  to  the  cause  of  the  accident,  it  is  alleged  in  the 
complaint  that  Hewes  had  employed  the  defendant  Patter- 
son to  make  certain  alterations  and  repairs  on  the  building 
and  stairway,  and  that  in  the  course  of  his  employment  Pat- 
terson had  placed  ''at  or  near  the  center  of  each  step  of  said 
stairway  certain  cleats  of  wood,"  etc.,  which  were  so  negli- 
gently and  carelessly  placed  and  nailed  on  the  stairway  by 
Patterson  as  to  make  the  use  of  it  unsafe  and  dangerous;  and 
that  the  injury  to  the  plaintiff  thereby  occurred.  The 
answers  of  the  defendants,  besides  denying  the  material  alle- 
gations of  the  complaint,  allege,  in  effect,  that  at  the  time 
of  the  accident  the  stairway  was  in  the  process  of  being 
rebuilt  by  one  BuUer,  a  professional  stairbuilder,  under  a 
contract  made  with  him  by  Patterson  as  Hewes 's  agent,  un- 
der which  he  had  been  given  full  control  and  possession  of  the 
stairway  for  that  purpose;  and  that  "at  the  time  of  the  acci- 
dent, said  stairs  were  being  by  the  said  .  .  .[BuUer]  rebuilt 
in  a  skillful  and  careful  manner,"  etc.  These  allegations 
were  supported  by  uncontradicted  evidence  given  on  behalf 
of  the  defendants  tending  to  prove  that  the  work  was  being 
done,  at  the  time  of  the  accident,  by  Buller  and  his  servants, 
not  as  the  agent  of  either  of  the  defendants,  but  as  an  inde- 
pendent contractor. 
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On  this  state  of  the  pleadings  and  evidence,  the  court  was 
asked  by  the  defendant  to  give  to  the  jury  several  instructions 
variously  worded,  but  to  the  general  effect  that  they  should 
find  for  the  defendant,  if  they  believed  from  the  evidence  that 
the  work  of  building  the  staircase  was  at  the  time  of  the  acci- 
dent beiug  done  by  Buller  under  a  contract  with  Hewes,  by 
the  terms  of  which  **he  was  to  have  fuU  charge  and  control 
of  the  construction  of  the  stairs,  and  in  the  employment  of 
labor  and  assistants";  or,  as  otherwise  expressed,  that  if  the 
jury  believed  from  the  evidence  that  Hewes  had  personally 
nothing  to  do  with  nailing  the  cleats  on  the  stairs,  they  could 
not  find  a  verdict  against  him,  unless  they  should  further 
find  ''that  the  person  who  nailed  the  cleats  on  the  stairs  was 
the  servant  of  Mr.  Hewes,  and  not  an  independent  con- 
tractor." 

These  instructions,  or  instructions  substantially  to  the  same 
effect,  should,  we  think,  have  been  given.  Buller,  according 
to  the  evidence  of  defendant,  was  what  is  called  an  ''inde- 
pendent contractor," — ^that  is  to  say,  he  was  not  "under  the 
control  and  direction"  of  Hewes,  but  was  "in  the  pursuit  of 
an  independent  calling."  He  was  therefore — assuming  the 
trut£  of  the  evidence  referred  to — ^not  a  servant  of  Hewes, 
and  the  doctrine  of  respondeat  superior  has  no  application. 
(Civ.  Code,  sec.  2009,  Hedge  v.  WiUiams,  131  Cal.  456  et  seq;* 
Mann  v.  O'SuUivan,  126  Cal.  66 ;«  Frassi  v.  McDonald,  122 
Cal.  402 ;  Bennett  v.  Trmbody,  66  Cal.  509 ;»  Boswdl  v.  Laird, 
8  Cal.  469.*) 

We  are  not  sure  that  we  understand  the  position  of  the 
respondent  on  this  point,  but,  so  far  as  we  can  make  it  out, 
it  may  be  summed  up  in  the  three  propositions,  following: 
1.  Qenerally,  it  is  claimed,  the  evidence  does  not  bring  the 
case  under  the  rule;  2.  The  defendant  "never  parted  with  the 
possession  of  the  stairs,  and  never  ceased  using  them";  and 
3.  Though  Buller  was  not  the  servant  of  Hewes,  it  was  the 
duty  of  the  latter  to  see  that  the  cleats  were  properly  placed, 
or  otherwise  to  remove  them. 

As  to  the  first  point,  as  we  have  said,  there  was  evidence 
tending  to  prove  the  allegations  of  the  answer.  Hewes,  Pat- 
terson, and  Buller  all  testify  that  the  contract  for  the  work 

^82  Am.  St.  Bep.  366.  ^56  Am.  Bep.  117. 
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was  let  to  BuUer  for  the  amount  bid  hy  him,  and  was  per- 
formed by  him  under  the  contract.  Buller  testifies  that  no 
directions  were  given  to  him  during  the  progress  of  the  work 
on  the  stairs  as  to  how  they  were  to  be  built  or  as  to  the 
manner  of  building  them ;  and  Patterson  and  Hewes  testified 
to  the  same  eflFect.  The  latter,  indeed,  says  (in  answer  to 
further  questions)  that  he  might  have  made  some  suggestions 
to  Patterson,  or  Patterson  to  him,  and  that  some  changes  may 
have  been  made.  But  this  does  not  imply  that  any  changes 
were  in  fact  made  during  the  work ;  nor,  under  the  authorities 
cited,  would  it  be  material  if  it  did.  Finally,  the  work  was 
still  in  progress  when  the  accident  happened,  and  was  not 
turned  over  to  Hewes  until  the  following  month.  It  is  there- 
fore a  very  moderate  claim  on  the  part  of  the  appellant,  that 
there  was  evidence  sufScient  to  entitle  him  to  the  instructions 
asked. 

As  to  the  second  point,  it  is  immaterial  that  Hewes  re- 
tained the  possession  of  the  building  and  the  use  of  the  stair- 
way after  it  was  in  a  condition  to  be  used.  The  essentiax 
element  of  the  definition  of  an  "independent  contractor"  is, 
that  he  has  control  of  the  work  under  the  contract,  and  this 
may  be  the  case,  though  working  on  premises  still  in  pos- 
session of  the  owner,  as  was  the  case  in  Bennett  v.  Truebody, 
66  Cal.  509.1 

The  third  contention  of  the  respondent  is  also  untenable. 
The  principle  invoked  by  it  applies  only  to  cases  where  the 
work  as  contracted  for  is  a  nuisance,  or  where  it  is  performed 
in  such  a  way,  with  the  knowledge  of  the  owner,  as  to  become 
such.  For  the  owner  of  property  cannot  contract  for  main- 
taining, or  knowingly  maintain,  a  nuisance  on  his  premises. 
(Jessen  v.  Sweigert,  66  Cal.  182 ;  Barry  v.  Terkildsen,  72  Cal. 
254  ;2  Colgrove  v.  Smith,  102  Cal.  220;  Spence  v.  Schtdtz, 
103  Cal.  208;  McQraw  v.  Friend  etc.  Lumber  Co,,  120  Cal. 
574.)  Here,  if  there  was  any  defect  in  the  manner  in  which 
the  stairway  was  arranged  (which  is  at  least  doubtful),  it  is 
sufficient  to  say  it  was  not  the  act  of  Hewes,  nor  was  it  of  a 
character  to  aflFect  him  with  notice.  (Frassi  v.  McDonald,  122 
Cal.  403.) 

For  the  reasons  given,  the  judgment  and  order  appealed 
from  must  be  reversed  and  it  is  so  ordered. 


^  56  Am.  Bep.  117.  '  1  Am.  St.  Bep.  55. 
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[L.  A.  No.  995.    In  Bank.— Deeember  18,  1902.] 

GEEMAN  SAVINGS  AND  LOAN  SOCIETY,  Appellant,  v. 
ADOLPH  BAMTSH  et  al.,  Bespondents. 

Btbsef  Bond  Act— Constitutional  Law— Puob  Mobtgags.— The  Dond 
lien  provided  for  in  the  Street  Bond  Act  of  March  9,  1893,  is  intend- 
ed to  be  prior  to  all  other  liens;  and  that  aet  is  not  nneonstitntionaly 
as  impairing  the  obligation  of  a  prior  mortgage;  nor  is  it  in  viola- 
tion of  the  fourteenth  amendment  to  the  federal  eonstitationy  which 
is  inapplicable  in  tax  proceedings. 

Id.— Opportunity  vok  Hearing.— The  fact  that  the  Street  Bond  Act, 
which  gives  the  lot-owner  an  opi>ortnnit7  to  object  to  the  issuance 
of  the  bond,  but  does  not  in  terms  give  the  right  to  object  to  lien- 
holders,  does  not  make  the  statute  void. 

Id.— Long  Period  or  Bonds— Taxing  Power.— The  power  conferred 
upon  the  council  by  the  Street  Bond  Act  to  impose  a  charge  upon 
the  property-owners  for  a  period  of  ten  years  is  a  proper  exercise 
of  the  taxing  power,  and  is  not  a  taking  of  private  property  for 
public  use. 

Id.— CJonstitutionalitt  op  Vrooman  Act— Aicendicents. — The  Vroo- 
man  Act  is  constitutional;  and  none  of  the  amendments  thereto  are 
invalid. 

Id. — ^Change  op  Grade  Act  —  Provision  por  Hearing  —  Damages- 
Waiver.- The  Change  of  Grade  Act,  which  is  not  intended  to 
include  the  original  establishment  of  grade,  suficiently  provides  for 
notice  and  hearing  on  the  question  of  damages  by  all  persons  entitled 
to  compensation  under  the  constitution  before  the  actual  damage 
occurs,  to  be  paid  when  the  grade-lines  are  changed,  provided  a 
petition  is  made  for  damages.  Those  who  do  not  ask  damages  may 
be  deemed  to  have  waived  them. 

Id.— Statutory  Construction- Ordinance  to  Change  Grade.— The 
Vrooman  Act  and  the  Change  of  Grade  Act  are  to  be  treated  as 
in  pari  materia;  and  the  power  to  pass  an  ordinance  to  change  or 
modify  the  grade  of  a  street  exists  under  both  acts,  and  may  be 
referred  to  either. 

Id. — ^Proceedings  to  Improve  Street  apter  Change  op  Grade.— Pro- 
ceedings to  grade,  gravel,  and  otherwise  improve  a  street,  inaugurat- 
ed by  another  ordinance,  after  a  change  of  official  grade  has  been 
made  under  the  Change  of  Grade  Act,  are  not  invalid  because  not 
complying  with  that  act. 

Id.— SuppiciENCT  OP  Petition- Determination  by  Council.— A  petition 
presented  by  a  majority  in  frontage  of  lot-owners,  asking  both  for 
a  change  of  grade,  and  also  that  after  such  change  an  order  be 
made  to  grade  and  improve  the  streets  to  the  new  grade,  and  to  issue 
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serial  bonds  therefor,  is  sufficient  to  confer  power  upon  the  council 
not  only  to  change  the  grade,  but  also  to  order  the  improyements 
petitioned  for.  An  ordinance  of  intention  to  grade  and  otherwise 
improve  the  street  is  condusiye  that,  at  its  passage,  the  persons 
whose  names  appeared  upon  the  petition  were  owners  of  a  majority 
of  the  frontage. 

Id.— AssBssiiXNT  Disnacr. — The  council  may  establish  the  assessment 
district  either  so  as  to  be  coincident  with  and  include  only  the  lots 
which  would  have  been  assessed  under  the  front-foot  mode  of  assess- 
ment, if  such  mode  had  been  adopted,  or  it  may  include  a  district 
other  than  that. 

Id. — Street  Bond^  Act  not  Bepsalxd.— The  Street  Bond  Act  was  not 
repealed  by  the  constitutional  amendment  of  1896  to  section  6  of 
article  XI  of  the  constitution.  That  amendment  did  not  give  life 
to  the  scheme  for  street  improrements  in  the  charter  of  Los 
Angeles  which  were  void  under  section  8  of  article  21  of  the 
constitution. 

lb.— Oontraot  roB  Bsduoed  Bate— Pbivilegx  of  Pbofebtt-Ownxrs— 
Fraud  not  Shown. — ^Where  three  fourths  of  the  property-owners, 
instead  of  electing  to  do  the  work  at  the  price  awarded,  made  a 
contract  with  the  contractor  for  a  reduced  rate,  and  a  corresponding 
credit  on  their  assessments,  the  privilege  of  entering  into  which  was 
extended  to  all  other  lot-owners,  such  contract  carries  no  such  evi- 
dence of  fraud  as  to  warrant  the  court  in  declaring  the  bonds  void. 

Id.— Description  of  Assessment  Bistbiot— Gbrtaintt.— A  description 
of  an  assessment  district  which  would  have  been  sufficiently  certain 
in  a  conveyance  is  sufficiently  certain  under  the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
W.  P.  Fitzgerald,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  rendered  in 
Department  Two. 

J.  S.  Chapman,  for  Appellant. 

Frank  G.  Finlayson,  for  Respondents. 

THE  COURT. — ^For  the  reasons  given  in  the  opinion  de- 
livered in  this  case  in  Department  the  judgment  and  order 
appealed  from  are  afSrmed. 

Van  Dyke,  J.,  Qaroutte,  J.,  McFarland,  J.,  H^ishaw,  J. 

The  following  is  the  opinion  rendered  in  Department  Two, 
on  the  third  day  of  April,  1902 : — 
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CHIPMAN,  C— Statement  of  the  facts.  Lots  1  to  11, 
block  15,  in  the  city  of  Los  Angeles,  on  January  8,  1890,  be- 
longed to  W.  D.  Gould  and  wife,  and  on  that  day  were  mort- 
gaged to  plaintiff;  the  mortgage  was  subsequently  foreclosed, 
and  plaintiff  became  the  purchaser  at  foreclosure  sale  after 
all  the  proceedings  relating  to  the  assessment  and  sale  of  the 
property  had  taken  place.  On  November  11, 1895,  the  owners 
of  a  majority  of  the  feet  frontage,  and  also  owners  of  a  major- 
ity of  the  property  affected  by  the  proposed  change  of  grade, 
filed  a  petition  with  the  council,  in  which  they  prayed  for  "the 
change  and  establishment  of  the  grade  of  said  streets  [here 
follows  description,  subsequently  followed  by  the  council]; 
also  stating  that  the  grade  should  be  changed  and  established 
at  the  same  time,  for  the  mutual  benefit  of  the  public  and  all 
parties  in  interest,  and  that  the  district  which  will  be  benefited 
...  is  the  property  fronting  thereon  [here  follows  a  de- 
scription of  the  district  as  given  subsequently  in  the  ordi- 
nance 3638] ;  also  that  when  the  grade  has  been  changed  and 
established  as  prayed  for,  that  the  council  **will  order  said 
streets,  and  each  of  them,  to  be  graded,  graveled,  guttered, 
curbed  and  granite  cross-walked  to  the  said  new  and  estab- 
lished grade,"  (the  description  here  follows  and  is  the  same 
as  was  afterwards  set  forth  in  the  ordinance  3638) ;  also  that 
if  the  cost  is  found  to  be  greater  than  one  doUar  per  front 
foot  on  each  line  of  street,  the  council  "will  determine  that 
serial  bonds  be  issued  to  represent  the  cost  of  said  work  and 
improvement,  in  the  manner  and  form  provided  by  law ;  also 
praying  that  the  council  establish  and  declare  the  district  to 
be  benefited  by  said  grading,  .  .  .  and  to  be  assessed  to  pay 
the  total  costs  and  expenses  thereof"  (here  follows  descrip- 
tion of  the  proposed  district  as  appearing  later  in  said  ordi- 
nance 3638) ;  also  praying  that  the  assessment  be " at  a  uniform 
rate  per  square  foot  over  the  entire  district,"  and  represent- 
ing that  "the  public  interests  demand  that  the  same  be  expe- 
dited and  completed  rapidly,  and  that  the  same  is  of  more 
than  local  and  ordinary  benefit."  Plaintiff  did  not  sign  this 
petition  nor  did  it  appear  in  any  of  the  subsequent  proceed- 
ings, but  the  Goulds  signed  the  petition.  On  November  18, 
1895,  the  city  council,  in  accordance  with  said  petition,  duly 
passed  an  ordinance  (No.  2313)  of  intention  to  change  the 
grade  of  the  street  described  in  the  petition,  on  which  the 
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improvements  in  question  were  afterwards  made.  No  objec- 
tion was  filed  to  the  proposed  change  of  grade  within  thirty 
days  from  the  publication  of  said  ordinance,  except  by  one 
Mitchell  and  one  NoUack,  and  no  other  persons  filed  any 
claim  or  petition  showing  ownership  of  any  property  claimed 
to  be  damaged  by  said  proposed  change  of  grade.  The  mayor^ 
city  engineer,  and  superintendent  of  streets  assumed  to  act 
as  a  board  of  commissioners,  provided  for  in  section  3  of  the 
act  of  March  9,  1893,  though  no  record  appears  of  their 
appointment  as  such  board,  but  it  appears  that  each  of  these 
commissioners  made  affidavit  in  the  matter  of  the  change  of 
grade  of  the  streets  mentioned  in  ordinance  2313,  reciting  that 
the  council  having  referred  to  them  the  claims  of  Mitchell  and 
Nollack,  they,  said  commissioners,  would  ''make  the  estimate 
of  benefits  and  damages  incurred  by  such  change  of  grade  as 
in  said  ordinance  proposed,  to  the  best  of  his  ability.  They 
reported  to  the  council  April  11,  1896,  ...  we  find  that  the 
benefits  that  accrue  to  said  property  are  in  excess  of  any 
damages  incurred  by  virtue  of  said  change  in  grade."  Notice 
was  given  by  the  clerk  of  the  filing  of  their  report  as  required 
by  law  and  a  day  fixed  therein  for  all  persons  to  show  cause 
why  it  should  not  be  confirmed ;  no  objections  being  made  ex- 
cept by  Mitchell  and  NoUack,  a  day  was  fixed  to  hear  their 
objections,  and  on  the  day  fixed  for  such  hearing,  to  wit.  May 
25,  1896,  the  objections  were  denied  and  the  report  of  the 
commissioners  confirmed.  Neither  plaintiff  nor  the  Goulds 
made  any  objection  to  any  of  the  proceedings.  On  May  25, 
1896,  the  council  changed  the  grades  of  these  streets,  by  or- 
dinance No.  3620,  under  the  provisions  of  the  Change  of 
Grade  Act  of  March  9,  1893,  (Stats.  1893,  p.  89).  On  Janu- 
ary 8,  1896,  the  council,  by  an  ordinance  of  intention  No. 
3638,  under  the  Street  Bond  Act  of  February  27, 1893,  (Stats. 
1893,  p.  33,)  commenced  proceedings  to  grade,  gravel,  gutter, 
cross-walk,  and  curb  the  streets  in  question;  and  deeming  the 
work  of  more  than  local  or  of  ordinary  public  benefit,  the 
council  declared  by  this  ordinance  that  the  intention  was  to 
make  the  expense  of  said  work  chargeable  upon  an  assess- 
ment district,  declaring  the  same  to  be  the  district  benefited 
by  the  proposed  improvement,  and  to  be  assessed  to  pay  its 
cost,  according  to  the  district  plan  and  not  by  the  front-foot 
method  of  assessment.    Other  facts  appear  in  the  opinion. 
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This  ia  an  action  to  enjoin  defendant  Hartwell,  city  treas- 
urer of  the  city  of  Los  Angeles,  from  executing  a  deed  to 
defendant  HoUiday  to  all  of  the  lots  in  block  15,  of  the 
Woolen  Mill  Tract  in  said  city,  being  lots  1  to  11,  inclusive, 
the  only  property  affected  by  this  action.  These  lots  were 
sold  because  of  the  non-payment  of  certain  bonds  which  had 
been  issued  for  street  improvement  pursuant  to  the  Street- 
Bond  Act  (Stats.  1893,  p.  33).  The  cause  was  tried  by  the 
court  on  the  pleadings  and  an  agreed  statement  of  facts. 
Plaintiff  appeals  from  the  judgment  in  favor  of  defendants 
and  from  the  order  denying  plaintiff's  motion  for  a  new 
trial. 

1.  Plaintiff  contends  that  if  the  bond  act  is  to  be  given  a 
retrospective  effect  it  impairs  the  obligation  of  Gould  and 
wife  to  plaintiff  and  violates  the  constitution  of  the  United 
States. 

Whether  the  power  to  tax  for  street  improvements  is  to  be 
referred  to  the  general  taxing  power  and  the  power  of  emi- 
nent domain,  or,  as  some  courts  have  suggested,  to  the  police 
power,  is  not  very  important.  Whatever  its  source  may  be, 
it  exists  beyond  question  by  reason  of  its  nature  and  objects, 
and  that  it  partakes  of  the  nature  of  the  taxing  power  must 
be  admitted.  The  power  to  levy  a  tax  for  general  purposes, 
which  shall  be  a  lien  superior  to  all  other  liens,  prior  or  other- 
wise, is  not  doubted,  and  it  is  not  because  it  is  called  a  tax, 
but  because  of  its  object  and  the  necessity  for  raising  revenue 
in  order  to  execute  the  functions  of  government  In  modem 
times,  whatever  may  have  been  the  demands  of  society  in  an 
earlier  period  of  the  development  of  government,  the  neces- 
sity for  improving  the  streets  of  cities  and  towns,  while  per- 
haps less  important  in  degree  than  the  general  objects  of  gov- 
ernment, is  yet  important  and  necessary  to  the  welfare  of  the 
whole  community,  and  in  our  opinion  the  principles  on  which 
the  system  of  general  taxation  depends,  and  which  govern  in 
the  enforcement  of  tax  levies  for  general  purposes,  are  also 
applicable  to  taxation  for  the  improvement  of  streets,  the 
construction  of  sewers,  and  other  like  public  work.  It  is  a 
mistaken  assumption  that  the  improvement  of  a  particular 
street  in  a  city  is  solely  for  the  benefit  of  adjoining  property- 
owners;  the  benefit  accrues  to  the  public  generally,  and  the 
power  to  compel  such  improvements  is  essential  to  the  well- 
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being  of  communities.  The  bond  act  expressly  provides  that 
the  lien  of  the  bonds  shall  be  ''a  first  lien  upon  property" 
(Stats.  1893,  sec.  4,  p.  36) ;  and  section  5  also  makes  the  pro- 
visions of  the  law  for  the  collection  of  delinquent  state  and 
county  taxes  applicable  to  sales  under  the  bond  act*  (Pol. 
Code,  sec.  3788.)  The  intention  seems  to  be  clearly  mani- 
fested that  the  bond  lien  shall  be  prior  to  all  liens.  The 
view  we  take  of  the  statute  makes  it  unnecessary  to  inquire 
as  to  the  effect  of  the  lien  which  attaches  upon  the  recording 
of  the  warrant.  If  we  are  to  protect  prior  mortgages  against 
the  lien,  how  can  we  in  reason  take  from  the  owner  his  title, 
which  antedates  the  mortgagee's  interest t 

In  Murphy  v.  Beard,  138  Ind.  560,  at  page  565,  the  question 
of  the  priority  of  the  assessment  lien  was  involved  and  the 
court  said:  **If,  however,  we  are  correct  in  the  proposition 
that  a  purchaser  takes  title  with  the  implied  paramount  right 
of  the  public  for  the  uses  named,  the  lienor  takes  his  mort- 
gage and  makes  his  own  loan  with  notice  of  that  paramount 
right,  and  must  submit  to  its  exercise."  (Wabash  etc.  Ry. 
Co.  V.  Commissioners  etc.,  134  111.  384  at  p.  400 ;  see,  also,  the 
principle  discussed  in  California  Loan  etc.  Co.  v.  Weis,  118 
Cal.  489.) 

2.  It  is  next  contended  that  the  act  is  in  violation  of  the 
fourteenth  amendment  to  the  federal  constitution.  Plaintiff 
insists  upon  this  point,  notwithstanding  this  court  in  Hadley 
V.  Dague,  130  Cal.  207,  has  held  adversely  to  this  contention. 
We  are  not  disposed  to  reopen  this  question.  Hadley  v.  Dague 
was  adhered  to  in  San  Francisco  Paving  Co,  v.  Bates,  134 
Cal.  39. 

3.  Plaintiff  claims  that  all  the  acts,  in  so  far  as  they  un- 
dertake to  provide  for  the  issuance  of  bonds,  are  void  as 
against  plaintiff,  for  the  reason  that  they  do  not  offer  any 
opportunity  to  it  to  be  heard  in  the  proceeding.  The  assess- 
ments are  payable  and  become  liens  upon  the  recording  of 
the  warrant,  assessment,  diagram,  and  certificate  of  the  city 
engineer.  (Vrooman  Act,  sees.  9  and  10,  Stats.  1885,  p.  155.) 
Thenceforward  all  persons  have  notice  by  the  recordation  of 
these  documents,  and  the  assessment  may  be  paid  at  any  time 
thereafter.  {Ihid.)  The  statute  provides  that  the  bond  shall 
not  issue  until  after  the  expiration  of  thirty  days  from  the 
date  of  the  warrant.     (Bond  Act,  sec.  4,  Stats.  1893,  p.  34.) 
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The  bond  creates  no  new  liability,  and  in  effect  provides  for 
-what  by  some  would  be  regarded  as  more  favorable  payment, 
because  in  installments  and  after  a  period  of  years.  How- 
ever this  may  be,  the  lot-owner  cannot  complain,  since  he  may 
pay  the  assessment  and  prevent  the  issuance  of  the  bond.  But 
the  act  does  give  the  lot-owner  an  opportunity  to  object 
to  the  issuance  of  the  bond  ]  and  that  the  person  so  objecting 
must  file  a  certain  afSdavit  accompanied  by  a  certificate  can- 
not be  said  to  take  away  the  right  given  to  object.  And  be- 
cause this  right  to  object  is  not  in  terms  given  to  lienholders 
does  not,  in  our  opinion,  make  the  statute  void.  (See  on  the 
subject  Eellman  v.  Shoulters,  114  Cal.  136.)  If  a  mortgagee 
can  be  heard  to  complain,  so  could  a  leasehold-owner  or  any 
other  person  having  any  interest,  however  slight,  present  or 
prospective.  It  would  be  difficult  to  frame  an  act  that  would 
escape  appellant's  objection. 

It  is  urged  also  that  no  sufficient  hearing  is  accorded  by  the 
act  of  March  9,  1893,  the  Change  of  Grade  Act,  because  no 
hearing  is  given  upon  the  question  of  establishing  or  changing 
the  grade, — ^i.  e.  a  paper  grade, — and  yet  damage  may  result 
at  some  time  from  such  grade;  also  that  although  section  2 
of  the  Vrooman  Act  of  1885  gives  the  council  power  to  estab- 
lish and  change  the  grades  of  streets,  no  provision  is  made 
for  any  notice  before  the  grade  is  established;  that  the 
Change  of  Grade  Act  only  gives  to  an  owner  or  person  own- 
ing property  an  opportunity  to  be  heard  upon  the  question  of 
damage  or  benefit,  and  does  not  give  the  mortgagee  any  oppor- 
tunity to  be  heard  whether  there  is  damage  or  benefit  arising 
from  changing  or  establishing  grade  lines,  and  even  the  owner 
has  no  opportunity  to  be  heard  as  to  benefits  or  damages 
where  the  grade  is  first  established,  and  hence  the  act  is  void. 
The  fourteenth  amendment  of  the  federal  constitution  can- 
not be  invoked,  because  it  is  inapplicable  in  tax-proceeding 
cases.  {Merchants'  Transportation  Co,  v.  Chicago,  99  U.  S. 
635;  Reardon  v.  San  Francisco,  66  Cal.  492.*)  If  any  dam- 
age can  be  claimed,  it  must  be  by  reason  of  our  state  consti- 
tution requiring  such  notice  and  hearing.  It  was  said  in 
Paulson  V.  City  of  Portla/nd,  149  U.  S.  30  (at  p.  38) :  "While 
not  questioning  that  notice  to  the  taxpayer  in  some  form  must 
be  given  before  an  assessment  for  the  construction  of  a  sewer 
^56  Am.  Rep.  109. 
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can  be  sustained,  ...  we  do  not  think  it  essential  to  the 
validity  of  a  section  in  the  charter  of  a  city  granting  power 
to  construct  sewers  that  there  should  in  terms  be  expressed 
cither  the  necessity  for  or  the  time  or  manner  of  notice'' ;  and 
it  was  held  that  where  the  power  is  given  to  do  the  work  the 
statute  would  not  be  unconstitutional  if  it  did  not  require 
that  any  notice  be  given;  notice  must  be  given,  but  "the  city 
would  have  a  broad  discretion  with  reference  to  the  kind  of 
notice  and  the  manner  of  giving  the  same,"  quoting  Gilmore 
V.  Hentig,  33  Kan.  156.  (See,  also,  Lent  v.  TUlson,  72  Cal. 
404.)  The  consequential  damages  arising  directly  from  a 
change  of  grade  may  be  compensated  only  by  reason  of  the 
provisions  of  the  state  constitution,  or  some  law  passed  pur- 
suant to  the  constitution.  The  constitutional  provision  is: 
**  Private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation  having  been  first  made,  or 
paid  into  court  for  the  owner."  A  mortgagee  is  entitled  to 
compensation,  if  at  all,  because  of  this  provision  of  the  consti- 
tution, and  if  he  object  that  the  Change  of  Grade  Act  pro- 
vides only  for  the  filing  of  a  petition  for  damages  by  the 
owner,  then  he  must  seek  compensation  as  an  owner;  and  if 
he  claims  that  the  word  "owner"  does  not  include  a  mort- 
gagee, Lent  V.  TiUson  replies  to  him  that  the  statute  and  the 
constitution  must  be  read  together  as  one  law,  and  the  statute 
is  as  broad  ss  the  constitution.  It  may  well  be  asked  at  this 
point,  May  compensation  for  the  same  damage  be  awarded 
to  both  the  owner  and  mortgagee  t  Certainly  not.  If  to  but 
one,  which  onet  And  if  one  damage  to  both,  how  to  be  appor- 
tioned H  And  why  the  necessity  for  providing  notice  to  others 
than  the  owner  V  But  the  act  does  make  ample  provision 
for  a  notice  to  and  a  hearing  by  such  persons  as  come  within 
the  description  of  those  entitled  to  compensation,  and  this 
we  think  relieves  the  statute  from  appellant's  objection.  It 
may  be  true,  as  contended,  that  where  the  statute  fails  to 
provide  a  time  of  payment  for  damages  arising  from  chan- 
ging a  grade  the  damages  are  payable  at  the  time  they  accrue, — 
i.  e.  when  the  grading  is  begun ;  but  the  Change  of  Grade  Act 
of  1893  has  provided  that  the  compensation  may  be  deter- 
mined before  the  actual  damage  occurs,  and  shall  be  paid 
when  the  grade  lines  are  changed ;  lot-owners  who  do  not  then 
petition  for  compensation,  as  the  statute  provides,  shall  be 
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deemed  to  have  waived  them.  This  was  the  rule  under  the  old 
constitution  {In  re  Beale  Street,  39  Cal.  495) ;  and  the  rule  is 
not  changed  where,  as  now,  compensation  is  made  for  prop- 
erty ''damaged,'*  which  could  be  demanded  under  the  old 
constitution  where  "taken."  The  property-owner  may  waive 
all  claim  to  compensation  {Bigelow  v.  BaUerino,  111  CaL 
559) ;  and  those  who  do  not  ask  damages  may  be  deemed  to 
have  intentionally  waived  them. 

We  do  not  think  appellant  is  sustained  in  assuming  that 
the  Change  of  Grade  Act  is  broad  enough  to  include  the  ori- 
ginal establishment  of  grades,  as  well  ajs  the  change  of  estab- 
lished grades.  Counsel  thus  assumes  and  claims  that  the  act 
does  not  give  any  one  an  opportunity  to  be  heard  upon  the 
question  of  damages  and  benefits  where  the  grade  is  first 
established.  Section  1  (Stats.  1893,  p.  89)  empowers  the  city 
council  ''to  change  or  modify  the  grade  of  any  public  street 
.  .  .  and  to  regrade  or  r^ave  the  same,  so  as  to  conform  to 
such  modified  grade,  in  the  manner  as  hereinafter  provided." 
This  language  implies  the  existence  of  a  previous  grade.  Un- 
der the  Vrooman  Act  the  council  had  power  to  establish  as 
well  as  change  the  grade  of  streets,  and,  treating  all  these 
statutes  as  in  pari  materia,  counsel  for  respondents  answers, 
we  think  with  reason,  that  it  was  because  of  the  provision  of 
the  Vrooman  Act  that  section  1  of  the  Change  of  Grade  Act 
provided  that  "no  change  of  an  established  grade  shall  be  or- 
dered except  on  petition  of  the  owners  of  a  majority  of  the 
property  affected."  We  do  not  think  it  was  intended  by  the 
Change  of  Grade  Act  of  1893  to  grant  power  to  originally 
establish  a  grade;  such  power  comes  from  other  acts.  Be- 
sides, as  counsel  further  shows,  if,  as  is  alleged  in  the  com- 
plaint, ordinance  No.  3620  did  change  the  grade  of  these 
streets,  the  power  of  the  council  to  pass  the  ordinance  may  be 
referred  to  the  Vrooman  Act;  and  if  the  ordinance  did  not 
have  the  effect  to  change  the  grade  of  these  streets,  they  re- 
mained as  originally  established,  and  the  true  grade  lines, 
wherever  they  may  be,  were  the  grade  lines  as  originally 
established.  We  must  construe  the  ordinance  of  intention  as 
intending  to  grade  the  streets  to  the  proper  oflScial  grade 
lines  (Emery  v.  San  Francisco  Oas  Co,,  28  Cal.  346,  at  p. 
376) ;  and  there  having  been  no  appeal  to  the  council  by  the 
parties  interested  from  the  acceptance  of  the  work  by  the 
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city  engineer,  which  the  Vrooman  Act,  by  section  11,  pro- 
vided might  be  taken,  the  act  of  the  superintendent  was  con- 
clusive that  the  streets  were  graded  to  the  true  official  grade. 
{Warren  v.  Riddle,  106  Cal.  352.)  And  the  Street  Bond  Act 
makes  the  bonds  conclusive  evidence  as  to  matters  not  essen- 
tial to  the  jurisdiction  of  the  officers  to  create  the  assessment. 
(Stats.  1893,  p.  36;  Bamish  v.  Hartwell,  126  Cal.  443.) 

5.  Assuming  that  the  Yrooman  Act  of  1885  is  unconstitu- 
tional in  that  it  provides  for  f ront^foot  assessments,  appellant 
contends  that  all  subsequent  acts  amendatory  thereof  are 
necessarily  unconstitutional  because  a  void  statute  cannot  be 
amended.  Appellant's  premise  being  unsound  (Hadley  v. 
Dague,  130  Cal.  207),  the  conclusion  is  equally  faulty. 

6.  It  is  claimed  that  the  proceedings  to  grade,  gravel,  etc., 
are  void  because  they  did  not  comply  with  the  statute  of 
March  9,  1893,  (Change  of  Grade  Act) :  1.  Because  the  com- 
missioners did  not  assess  the  benefits  or  damages  upon  each 
lot  within  the  district;  2.  That  no  petition  was  filed  by  the 
owners  of  a  majority  of  the  lot  frontage ;  and  3.  The  district 
included  no  lots  or  land  except  such  as  would  have  been 
assessed  had  the  front-foot  method  been  adopted. 

We  have  already  held  that  this  act  only  authorizes  the 
council  to  regrade,  repave,  etc.,  and  not  to  grade,  pave,  etc., 
originally,  this  latter  authority  being  derived  from  other 
statutes.  The  improvements  of  the  streets  in  question  were 
initiated  by  petition,  in  which  the  Goulds  joined,  which  sub- 
stantially asked  to  have  everything  done  which  was  subse- 
quently done  in  the  matter.  It  does  not  follow  that  because 
the  petition  was  broad  enough  to  include  the  grading,  gravel- 
ing, etc.,  of  the  streets,  that  what  the  council  did,  under  or- 
dinance 3638,  after  the  grade  was  established,  was  done  under 
the  Change  of  Grade  Act.  It  does  appear  that  the  commis- 
sioners acted  on  the  petitions  of  Mitchell  and  Nollack,  who 
were  the  only  ones  who  claimed  any  damage  in  the  matter 
of  changing  the  grade,  and  their  report  was  confirmed  by  the 
council.  Their  petition  was  filed  during  the  proceedings  to 
change  the  grade,  and  we  do  not  think  the  act  required  the 
commissioners  to  assess  any  benefits  and  damages  for  which 
no  petition  was  presented  to  them.  If  there  were  other  lot- 
owners  entitled  to  have  the  question  of  benefit  and  damages 
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determined  by  the  commissioners,  it  was  their  duty  to  pre- 
sent their  petitions  therefor,  and  not  having  done  so,  their 
claims  mnst  be  deemed  to  have  been  waived.  The  assessment 
liens  would  not  be  void  because  of  any  failure  to  first  provide 
compensation  to  the  lot-owner.  The  power  of  taxation,  un- 
like that  of  eminent  domain,  may  be  exercised  although  dam- 
ages have  not  been  paid  to  the  owner  before  the  street  work 
is  done.  (Homung  v.  McCarthy,  126  Cal.  17;  De  Baker  v. 
Southern  Cal.  Ba^way  Co.,  106  Cal.  260.^)  The  act  of  March 
9,  1893,  was  amended  by  the  act  of  March  11,  1893,  (Stats. 
1893,  p.  172,)  by  which  latter  act  a  petition  by  the  owners  of 
a  majority  of  the  feet  fronting  thereon  is  made  a  condition 
precedent  to  the  grading,  regrading,  etc.,  of  any  street;  and 
appellant  claims  that  no  such  petition  was  filed,  unless  the 
petition  of  November  18,  1895,  meets  the  requirements,  which 
appellant  denies.  Aside  from  the  fact  that  there  is  no  alle- 
gation in  the  complaint  that  there  was  no  such  petition  filed, 
and  that  it  may  be  presumed  that  there  was  a  petition,  and 
aside  from  the  further  claim  of  respondent  that,  in  view  of 
the  conclusive  evidence  clause  of  the  bond  act  (Stats.  1893, 
p.  36),  such  a  petition  is  not  jurisdictional  in  the  sense  that 
it  is  a  necessary  prerequisite  to  a  valid  assessment,  we  think 
the  petition  filed  by  a  majority  of  the  lot-owners,  the  Goulds 
among  them,  was  sufScient  to  meet  the  requirements  of  the 
amendatory  act  relied  on  by  appellant.  The  suggestion  that 
the  signers  of  the  petition  on  November  18,  1895,  may  not 
have  been  lot-owners  when  the  council  afterwards  passed 
ordinance  No.  3638,  is  met  by  the  counter-suggestion  that  it 
was  part  of  the  duty  of  the  council  to  determine  whether  the 
signers  were  then  lot-owners,  and  this  duty  we  must  presume 
was  performed;  and  the  ordinance  of  intention  to  grade,  etc., 
is  itself  conclusive  that  at  its  passage  the  persons  whose  names 
appeared  on  the  petition  were  owners  of  a  majority  of  the 
frontage.  (Spaulding  v.  Homestead  Assn.,  87  Cal.  40; 
Tarmers  £  M.  Bank  v.  Din^more,  97  Cal.  318 ;  People  v.  Los 
Angeles,  133  Cal.  338.)  To  the  point  that  the  council  had  no 
authority  to  declare  that  the  assessment  district  should  be  co- 
incident with  or  include  only  the  lots  which  would  have  been 
assessed  under  the  front-foot  mode  of  assessment,  it  may  be 
replied  that  section  3  of  the  act  of  1891,  amendatory  of  the 
*46  Am.  St.  Rep.  237. 
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act  of  1885,  does  not  mean  that  the  council  must  necessarily 
impose  the  expense  of  the  improvement  upon  a  district  other 
than  a  district  embracing  the  lots  fronting  on  the  streets  to 
be  improved.  It  may  do  so,  and  it  may  make  the  district 
coextensive  with  the  lots  which  would  be  liable  under  the 
front-foot  method,  if  such  mode  had  been  adopted.  The  stat- 
ute provides  that  lot-owners  may  object  to  the  extent  of  the 
district,  and  thus  arrest  the  proceedings  if  successful.  The 
council  may,  however,  again  proceed,  omitting  the  lots  found 
improperly  included.  (Section  3,  supra.)  Counsel  for  re- 
spondents points  out  that  at  least  one  lot  was  included  in  the 
district  that  is  three  blocks  away  from  Beaudry  Avenue,  for 
the  grading  and  improving  of  which  this  lot  became  liable 
for  a  part  of  the  cost 

That  the  method  pursued  was  to  plaintiff's  pecuniary  ad- 
vantage appears  from  the  undisputed  fact  that  the  assess- 
ment against  its  lots  was  less  than  one  third  of  what  the  cost 
would  have  been  to  it  had  the  front-foot  mode  been  adopted. 

7.  The  act  under  which  these  proceedings  were  taken  and 
bonds  issued  was  not  repealed  by  the  constitutional  amend- 
ment of  1896  (art  XI,  sec.  6)  of  the  constitution.  Appellant 
relies  on  Byrne  v.  Drain,  127  Cal.  663.  The  scheme  for  street 
improvements  provided  by  the  city  charter  was,  when 
adopted,  inconsistent  with  the  general  laws  then  in  force,  or  is 
inconsistent  with  general  laws  subsequently  passed  and  prior 
to  the  amendment  of  1896,  and  hence  such  charter  provisions 
are  void  because  of  section  8  of  article  XI  of  the  constitution ; 
and  it  has  recently  been  held,  in  Banaz  v.  Smith,  133  Cal.  102, 
that  the  amendment  of  1896  *'did  not  give  life  to  such  pro- 
visions'." Section  3  (Stats.  1893,  p.  34,)  does  not  require  the 
resolution  of  intention  and  notice  of  street-work  to  state  that 
a  bond  will  issue  for  each  assessment  over  fifty  dollars.  A 
notice  to  this  effect  must  be  given  in  the  warrant,  and  wag 
so  given.  Plaintiff  admits  that  the  ordinance  of  intention 
and  the  notice  of  street-work  did  give  a  description  of  the 
bonds  and  the  rate  of  interest,  and  this  is  all  the  act  required 
to  be  there  stated  as  to  the  bonds ;  and  there  was  a  reference 
to  the  bonds  in  the  advertisement  for  bids. 

8.  After  the  city  council  had  awarded  to  Ramish  &  Marsh 
the  contract  to  do  the  work,  the  contractors  entered  into  an 
agreement  with  the  owners  of  more  than  three  fourths  of  the 
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frontage  of  the  lots  fronting  on  the  streets  to  be  improved,  by 
which,  in  consideration  of  the  lot-owners  waiving  their  right 
to  do  the  work,  the  contractors  agreed  to  execute  the  contract 
with  the  superintendent  to  perform  the  work  awarded  to  them 
and  allow  the  lot-owners  a  credit  of  twenty-five  per  cent  on 
their  assessments,  provided  they  paid  to  the  contractors  the 
balance,  seventy-five  per  cent  in  cash,  within  thirty  days  after 
the  making  and  filing  of  the  assessment  by  the  superintendent 
of  streets.  It  was  also  provided  that  the  lot-owners  might  elect 
to  have  bonds  issue  under  the  act,  in  which  case  they  were  to 
have  fifteen  per  cent  credit  indorsed  on  the  bonds.  It  was 
also  provided  that  any  lot-owner  not  signing  the  agreement 
might  within  thirty  days  from  posting  of  notice  of  the  award 
become  a  party  to  the  contract;  and  after  the  issuing  of  the 
assessment  the  contractors  offered  to  receive  from  Gould  and 
wife  seventy-five  per  cent  of  the  assessments  against  the  lots 
in  block  15,  in  full  settlement  against  said  lots.  The  allega- 
tions of  fraud  in  the  complaint  were  denied,  and  the  only 
facts  agreed  upon  as  to  this  transaction  are  as  above  stated, — 
i.  e.  are  to  be  found  in  the  agreement  itself.  If  there  was 
fraud  in  the  contract,  it  must  be  judged  alone  from  its  terms. 
The  award  had  already  been  made,  and  alleged  fraudulent 
combination  between  the  lot^owners  and  the  contractors  could 
not  have  influenced  the  council  in  making  the  award.  By 
the  act  of  1891  (p.  200)  three  fourths  of  the  property-owners 
might  elect  within  ten  days  after  notice  of  the  award  to  do 
the  work  at  the  price  awarded.  But  if,  instead  of  making  the 
contract  complained  of,  they  had  elected  to  do  the  work,  the 
assessment  on  the  property  would  have  been  no  less.  We  fail 
to  see  how  the  other  property-owners  were  injured,  especially 
as  they  had  an  opportunity  to  avail  themselves  of  the  contract. 
Besides,  how  could  this  plaintiff  as  mortgagee  be  injuriously 
affected  because  the  Goulds,  its  mortgagors,  did  not  become  a 
party  to  the  obnoxious  contract!  It  might  be  inferred  that 
there  was  too  great  profit  in  a  contract  which  would  justify  the 
contractors  to  enter  into  such  an  agreement.  But  on  the  face 
of  it  the  contract  carries  no  such  evidence  of  fraud  as  would 
warrant  the  court  in  declaring  the  bonds  to  be  void.  In  one 
sense  it  was  an  acknowledgment  by  three  fourths  of  the  lot- 
owners  that  the  contract  was  fairly  and  duly  entered  into,  and 
the  recitals  in  the  contract  say  as  much. 
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9.  Plaintiff  insists  that  the  legislative  attempt  to  confer 
power  on  the  council  to  impose  a  charge  upon  the  property 
of  owners  in  a  city  to  continue  for  the  period  of  ten  years  is 
not  the  exercise  of  the  taxing  power,  but  is  a  taking  of  prop- 
erty for  a  public  use  without  compensation  and  without  due 
process  of  law.  The  point  we  think  is  shown  to  be  untenable 
in  HeUman  v.  Shoulters,  114  Cal.  140. 

10.  It  is  contended  that  the  finding  that  the  lots  in  block 
15  were  benefited  in  excess  of  the  damages  by  more  than  the 
amount  of  the  assessment  is  not  justified  by  the  evidence. 
Respondents'  counsel  contends  that  this  is  a  finding  upon  a 
wholly  immaterial  issue ;  and  because  of  a  recent  decision,  in 
White  V.  City  of  Tacoma,  109  Fed.  Rep.  32,  holding  otherwise, 
counsel  urges  a  decision  on  the  point  for  the  reason  that  a 
cloud  has  been  thrown  over  these  street-assessment  bonds  by 
this  decision.  We  think  there  was  evidence  sufficient  to  sup- 
port the  finding,  and  this  makes  it  unnecessary  to  pass  upon 
the  question. 

11.  It  is  claimed  that  the  district  is  so  indefinitely  described 
that  the  attempt  to  create  it  is  void.  The  alleged  defect  in  the 
description  relates  to  calls  from  a  point  on  the  north  line  of 
Sixth  Street,  **  easterly  to  the  northw^est  corner  of  the  Galpin 
tract;  .  .  .  thence  easterly  along  the  northerly  line  of  said 
tract  and  the  prolongation  thereof  to  the  easterly  line  of  Sixth 
Street."  Some  distance  before  Sixth  Street  (which  runs 
nearly  east  and  west)  reaches  Beaudry  Avenue,  as  shown  on 
the  diagram,  it  makes  a  slight  bend  southerly,  and  shortly 
after  passing  Beaudry  Avenue  it  makes  nearly  a  right  angle, 
running  southerly,  the  easterly  side  of  the  street  joining  the 
Woolen  Mill  tract  at  the  northwest  comer  of  the  Galpin  tract 
as  we  understand  the  diagram.  The  controversy  arises  over 
the  fact  whether  Sixth  Street,  running  east  and  west,  can  have 
an  east  line.  This  southerly  arm  of  Sixth  Street,  as  marked 
on  the  diagram,  was  once  Loomis  Street,  but  the  name  of  this 
part  of  Loomis  Street  was  changed  by  ordinance  duly  passed 
and  published  before  the  proceedings  to  grade,  gravel,  etc., 
were  commenced.  As  shown  on  the  diagram,  so  did  Sixth 
Street  appear  on  the  maps  of  the  city  which  were  published 
and  sold  to  residents  of  the  city  some  months  prior  to  the  com- 
mencement of  said  proceedings.  Clearly  the  diagram  shows 
an  easterly  line  of  Sixth  Street  at  the  particular  point  named. 
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Without  stating  further  the  evidence  and  the  situation  as  to 
the  contention  of  appellant,  we  think  the  description  was  suf- 
ficiently certain;  it  would  have  been  a  sufficient  description 
in  a  conveyance,  and  the  law  requires  no  greater  certainty. 
(Irrigation  Dist  v.  De  Lappe,  79  Cal.  351;  Thomason  v. 
Cuneo,  119  Cal.  25.) 
It  is  advised  that  the  judgment  and  order  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 


[S.  F.  No.  2586.    Department  One.— Deeember  19,  1902.] 

FRED  L.   HILMER  ct  al.,   AppeUants,   v.   AUSTIN   H. 
HILLS  et  al.,  Respondents. 

AonoN  FOB  GoNvxRsiON— Ownership  of  Goods— Exboutort  Covtslact 
OF  Sale— Title  not  Passed.— An  action  for  eonyeralon  wiU  not  lie 
in  f aTor  of  plaintiffs  who  have  no  ownership  or  right  of  possession 
in  the  goods  alleged  to  have  been  eonyerted,  but  who  have  a  mere 
executory  contract  of  sale  tiiereof|  under  which  the  title  has  not 
passed  to  them. 

Id.— Sale  foe  Cash  on  Deliveet— Title  in  Vendor — ^Upon  a  sale  of 
goods  for  cash  on  delivery,  as  distinguished  from  a  sale  on  credit, 
the  title  and  right  of  possession  of  the  goods  remains  in  the  vendor 
until  the  cash  is  paid* 

Id.— Bill  of  Lading— Naiono  of  CJonsignees— Intention  as  to  Title. 
— ^The  fact  that  the  plaintiffs  in  the  action  for  conversion  were 
named  as  consignees  in  the  bill  of  lading  did  not  have  the  effect 
to  pass  title  to  them,  in  view  of  evidence  clearly  showing  a  contrary 
intention. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

Mullany,  Grant  &  Gushing,  for  Appellants. 

The  vendee  being  named  in  the  bill  of  lading,  the  title 
vested  in  him  upon  delivery  to  the  carrier  for  shipment. 


Dec.  1902.]  HiLicEB  v.  Hills.  135 

(Tiedeman  on  Sales,  sec.  89;  Farmers'  Phosphate  Co.  v.  QUI, 
69  Md.  537;*  Wigton  v.  Bowley,  130  Mass.  252;  Neimeuer 
Lumber  Co.  v.  Burlington,  54  Neb.  321;  Scharff  v.  Meyer,  133 
Mo.  428  ;2  Tufts  v.  Oriffin,  107  N.  C.  47 ;»  Newmark  on  Sales, 
sec.  752 ;  Usher  on  Sales,  sec.  232 ;  Porter  on  Bills  of  Lading, 
sec.  485;  Benjamin  on  Sales,  Am.  Not.  7th  ed.,  p.  373.)  The 
vendor  has  a  mere  lien  for  the  price,  the  title  being  in  the 
vendee  whether  delivery  is  conditioned  on  payment  or  not. 
(Tufts  V.  Griffin,  107  N.  C.  47  ;•  Hay  den  v.  Demets,  53  N.  Y. 
426-431;  Bissell  v.  Balcom,  39  N.  Y.  275-279  j  Civ.  Code,  sees. 
1751,  3049.) 

M.  S.  Eisner,  Beinstein  &  Eisner,  and  Myrick  &  Deering, 
for  Respondents. 

The  sale  having  been  made  for  cash  on  delivery,  the  title 
did  not  pass  until  payment  was  made.  (21  Am.  &  Eng.  Ency. 
of  Law,  pp.  637,  638,  645;  Benjamin  on  Sales,  6th  ed.,  sees. 
252,  308,  318,  362,  592;  Empire  State  F.  T.  Co.  y.  Orant,  114 
N.  Y.  43,  44;  Lange  v.  Prisch,  30  N.  Y.  Supp.  220;  Sanborn 
V.  Shipherd,  59  Minn.  144;  Bergan  v.  Magnus,  89  Ga.  514; 
Burditt  Bros.  v.  Howe,  69  Vt.  363;  Bergem^n  v.  /.  and  St. 
By.  Co.,  104  Mo.  77;  Merchants'  Bank  v.  McOraw,  59  Fed. 
Rep.  972;  Hall  v.  Missouri  Pac.  Ry  Co.,  50  Mo.  App.  179; 
Straus,  Pritz  ds  Co.  v.  Hirsch,  63  Mo.  App.  102-103 ;  Johnson, 
Brinkman  &  Co.  v.  Missouri  Pac.  Ry.  Co.,  72  Mo.  App.  437 ; 
Cardinel  v.  Bennett,  52  Cal.  470 ;  Blackwood  v.  Cutting  Pack- 
ing Co.,  76  Cal.  215,  218  ;*  Beauchamp  v.  Archer,  58  Cal.  434, 
435  ;•  Ramish  v.  Kirschbratm,  107  Cal.  660.)  The  giving  of 
the  bill  of  lading  in  the  name  of  the  consignee  is  not  con- 
clusive where  the  sale  is  made  for  cash  as  a  condition  prece- 
dent to  delivery.  (Bunk  v.  Jones,  4  N.  Y.  497  ;•  Emery's  Sons 
V.  Irving  National  Bank,  25  Ohio  St.  360.^) 

GRAY,  C. — This  is  an  action  to  recover  $3,565  damages 
for  the  alleged  unlawful  conversion  of  a  carload  of  butter  and 
eggs.  On  a  trial  before  the  court  without  a  jury  the  findings 
and  judgment  were  in  favor  of  defendants.     The  plaintiffs 

»9  Am.  St.  Eep.  445.  •41  Am.  Bep.  266. 

*  54  Am.  St.  Bep.  672.  •  55  Am.  Dec  290,  and  note. 

*22  Am.  8t.  Bep.  866,  and  note.  *18  Am.  Bep.  299, 

*9  Am.  St.  Bep.  199. 
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appeal  from  the  judgment  and  from  an  order  denying  them  a 
new  trial. 

Appellants  attack  the  finding  of  the  court  to  the  effect  that 
the  plaintiff  was  not  the  owner  of  the  goods  in  question  and 
was  not  entitled  to  the  possession  thereof.  The  facts  are  not 
in  dispute  but  the  question  is,  Do  these  facts  show  a  sale  o^ 
the  goods  so  far  executed  as  to  pass  the  title  to  Hilmer  et  al., 
or  was  there  a  mere  unexecuted  agreement  for  the  sale 
thereof  Y  The  facts  are,  in  substance,  as  follows:  In  and 
prior  to  May,  1898,  the  plaintiffs  were  doing  business  as  com- 
.  mission  merchants  and  dealers  in  butter  and  eggs  in  the  city 
of  San  Francisco.  At  the  same  time  defendants  Hills 
Brothers  were  dealing  in  the  same  kind  of  goods,  and  defend- 
ant Frank  E.  Booth  was  a  broker  dealing  in  like  goods  in  San 
Francisco.  For  some  time  prior  to  May,  1898,  the  plaintiffs 
had  been  buying  eggs  and  butter  from  one  John  Stewart,  of 
Concordia,  Kansas,  through  defendant  Booth  as  a  broker  for 
Stewart. 

In  May,  1898,  plaintiff  Hilmer  went  to  the  place  of  business 
of  John  Stewart,  at  Concordia,  Kansas,  and  negotiated  with 
Stewart  about  buying  goods  direct  from  Stewart.  Stewart  said 
he  was  willing  to  deal  direct  with  Hilmer,  and  they  negotiated 
about  the  sale  of  the  carload  of  goods  in  suit.  Prices  were 
quoted  by  Stewart,  and  goods  pointed  out  to  Hilmer  the  same 
as  or  similar  to  those  actually  shipped  and  in  controversy. 
Hilmer  said  he  would  wire  his  partners,  and  if  prices  were 
satisfactory  he  would  order  the  goods.  The  freight  on  the 
shipment,  if  made,  was  to  be  paid  by  Hilmer,  and  he  desig- 
nated the  Union  Pacific  Eailway  as  the  route  of  shipment. 
Hilmer  offered  to  honor  a  sight  draft  for  the  goods,  but  Stew- 
art did  not  require  this,  but  stated  that  he  would  draw  on  Hil- 
mer by  the  time  the  goods  reached  San  Francisco,  according 
to  his  prior  custom  in  dealing  with  the  firm  of  which  Hilmer 
was  a  member.    As  to  former  dealings  Hilmer  testifies : — 

"In  our  previous  transactions  with  Stewart  the  goods  were 
shipped  subject  to  our  inspection  here.  They  were  cash  if  the 
eggs  were  all  right,  which  they  were  most  always.  The  terms 
were  cash  on  delivery  if  the  eggs  were  all  right.  I  don't  think 
we  had  prior  to  that  time  received  from  Mr.  Stewart  an  in- 
voice and  bill  of  lading  at  the  same  time.  It  was  his  custom 
in  dealing  with  our  firm  to  send  an  invoice  ahead  of  the  bill 
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of  lading  and  draft  The  bill  of  lading  and  draft  eame  to- 
gether, and  when  we  received  the  bill  of  lading  we  paid  the 
draft,  after  we  got  the  eggs.  They  were  shipped  open.  The 
bills  of  lading  and  drafts  were  sent  through  the  banks ;  I  don't 
know  just  which  bank,  but  to  some  bank,  and  we  would  call 
and  accept  the  draft.  It  was  not  necessary  for  us  to  get  the 
bill  of  lading,  because  the  goods  were  shipped  open  to  us.  In 
every  instance  in  which  we  dealt  with  Mr.  Stewart  he  sent  a 
bill  of  lading  with  a  draft  attached  to  a  bank  in  San  Fran- 
cisco, but  we  took  delivery  of  the  goods  before  we  paid  the 
draft.  "When  Stewart  shipped  us  goods  we  got  them  without 
the  bill  of  lading.  The  railroad  company  requires  a  bond  upon 
the  delivery  of  the  goods.  We  had  given  the  Southern  Pacific 
Company  a  bond  under  which  we  could  get  freight  consigned 
to  us  without  a  bill  of  lading.  That  bond  was  supposed  to 
take  the  place  of  the  bill  of  lading.  The  railroad  company 
had  the  right,  however,  if  they  saw  fit,  to  call  for  the  bill  of 
lading." 

After  having  disi^ussed  prices  and  terms  of  the  prospective 
purchases,  Hilmer  left  Concordia  and  went  to  Abilene,  Kan- 
sas, and  there  wired  his  partners  at  San  Francisco  as  to  Stew- 
art's prices,  and,  on  receiving  an  answer  directing  him  to  buy, 
telegraphed  to  ship  the  goods.  Stewart  answered  by  two  tele- 
grams, in  the  former  of  which  he  said,  "Think  can  ship  you 
car;  will  wire  positively  to  Manhattan,"  and  in  the  latter  of 
which,  dated  May  12,  1898,  he  stated,  *'Will  ship  you  car 
Saturday  or  Monday  as  per  your  to-day's  wire."  On  May 
16,  1898,  Stewart  did  ship  the  car  of  goods  in  controversy 
by  the  Union  Pacific  system  of  railways  (a  common  carrier), 
and  received  therefor  a  bill  of  lading.  The  goods  were  trans- 
ported to  San  Francisco,  where  they  arrived  on  or  about  May 
25,  1898.  The  bill  of  lading  names  Hilmer,  Bredhoff  &  Schulz 
as  the  consignees  of  the  goods.  Stewart,  on  receiving  the  bill 
of  lading,  wrote  a  letter  to  Hilmer,  BredhoflE  &  Schulz  at  San 
Francisco,  in  which  he  said:  ** Inclosed  please  find  invoice 
for  car  shipped  you  yesterday  as  sold  to  your  F.  L.  Hilmer^ 
who  was  here  a  few  days  ago.  After  car  has  had  sufficient 
time  to  reach  there  ahead  of  the  draft,  will  draw  on  you  for 
amount  of  invoice,  attaching  bill  of  lading  thereto."  The  in- 
voice inclosed  is  on  a  6iUhead  of  Stewart  and  purports  to  be  a 
statement  of  goods  bought  by  Hilmer,  BredhoflE  &  Schulz 


138  HiLMEB  V.  Hills.  [138  Gal. 

from  John  Stewart  ''terms  cash."  Stewart  also  forwarded 
the  bill  of  lading  thus  received  for  the  goods  to  Hilmer,  Bred- 
hoff  &  SchuLz  in  the  same  letter  with  the  invoice.  This  he  un- 
doubtedly did  by  mistake.  Stewart  states  that  although  he 
sent  the  bill  of  lading  direct  by  mistake,  he  drew  a  draft  on 
Hilmer  et  al.  on  or  about  May  18,  1898,  through  the  First 
National  Bank,  Concordia.  This  draft  was  never  presented 
for  payment  to  Hilmer  et  al.  While  the  goods  were  in  transit 
to  San  Francisco  defendant  Booth  appears  on  the  scene.  In 
his  deposition,  taken  at  Concordia,  Kansas,  Stewart  says: 
**When  I  made  the  sale  to  Hilmer  it  was  because  he  told  me 
he  had  a  little  dispute  with  Booth  and  did  not  care  to  make 
any  purchases  through  him."  Stewart  wrote  Booth,  inform- 
ing him  that  he  had  sold  direct  to  Hilmer.  On  receipt  of  this 
letter  Booth  wired  Stewart,  demanding  that  Stewart  divert 
the  car  to  him  (Booth),  as  he  did  not  want  Stewart  to  make 
any  sales  other  than  through  him.  The  railroad  company  re- 
quired a  bond  from  Stewart  to  indemnify  it  from  loss  before 
it  would  divert  the  goods  to  Booth.  When  the  goods  arrived 
at  San  Francisco,  Hilmer  et  al.  demanded  possession  thereof 
from  the  railroad  company,  which  was  refused,  and  the  com- 
pany stated  that  it  had  already  delivered  the  goods  to  other 
parties.  The  goods  had  in  fact  already  been  delivered  to  de- 
fendant Booth.  Demand  was  made  on  the  defendants  for  the 
possession  of  the  goods,  which  was  refused,  and  this  action 
was  thereafter  commenced  against  Hills  Brothers  and  Booth. 
No  payment  for  the  goods  or  for  the  freight  was  ever  made  or 
tendered  by  plaintiffs  to  Stewart  or  either  of  defendants  or 
at  all. 

It  seems  to  be  conceded  that  the  bill  of  lading  having  been 
forwarded  by  mistake  the  case  should  be  treated  as  if  the  bill 
had  been  attached  to  the  draft  and  forwarded  with  it  to  the 
bank  in  San  Francisco,  in  accordance  with  the  previous  cus- 
tom of  the  parties. 

The  appellant  himself,  as  will  be  seen  by  the  foregoing 
statement,  testified  to  facts  showing  clearly  that  the  sale  was 
for  cash,  and  it  was  so  clearly  understood  between  the  parties 
thereto.  This  is  apparent  not  only  from  the  direct  testimony 
of  one  of  the  appellants,  but  it  also  clearly  appears  from  Stew- 
art's  letter  inclosing  the  invoice.  Stewart  was  going  to 
forward  the  draft  and  bill  of  lading  so  that  they  would  reach 
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plaintiffs  about  the  same  date  of  the  arrival  of  the  car.  Evi- 
dently he  thought  that  plaintiffs  would  require  the  bill  of 
ladings  to  get  possession  of  the  goods,  and  by  sending  it  to  the 
bank,  with  the  draft,  the  payment  of  the  price  of  the  goods, 
the  delivery  pf  the  bill  of  lading,  and  the  receipt  of  the  goods 
by  plaintiff  could  and  would  all  be  contemporaneously  accom- 
plished. If  Stewart  had  intended  that  the  sale  should  be  on 
credit  he  would  have  given  his  clerk  directions  to  inclose  the 
bill  of  lading  with  the  invoice  to  plaintiffs.  But  one  conclu- 
sion can  be  drawn  from  his  act  in  instructing  that  the  bill  be 
withheld  to  accompany  the  draft  ''Terms  cash"  was  dis- 
tinctly stated  in  the  body  of  the  invoice  forwarded  by  Stewart, 
and  there  can  be  no  question  that  Stewart  intended  to  make 
the  sale  one  of  *'cash  on  delivery."  Such  being  the  clear  in- 
tention of  the  parties  to  the  transaction,  it  is  plain,  as  a  matter 
of  law,  that  no  title  in  the  goods  could  pass  to  plaintiffs  until 
they  had  paid  the  ''cash"  for  the  goods.  That  this  was  a 
"cash"  sale,  as  distinguished  from  a  sale  on  credit,  and  that 
the  title  to  the  goods  as  well  as  the  right  of  possession  re- 
mained in  Stewart  until  the  cash  should  be  paid  is  settled 
law,  as  will  be  clearly  illustrated  by  an  examination  of  the 
following  citations:  Sanborn  v.  Shipherd,  59  Minn.  144; 
Burditt  Bros.  v.  Howe,  69  Vt.  563 ;  CardineU  v.  Bennett,  52 
Cal.  476;  Blackwood  v.  Cutting  Packing  Co.,  76  Cal.  215;* 
Ramish  v.  Kirschhraun,  107  Cal.  660. 

In  the  Minnesota  case  the  court  says:  "There  being  no 
agreement  of  the  parties  to  the  contrary,  the  law  presumes 
the  sale  to  have  been  for  cash;  and,  upon  a  sale  for  cash,  pay- 
ment of  the  purchase  money  and  the  delivery  of  the  properly 
are  concurrent  and  mutually  dependent  acts.  Neither  party 
is  bound  to  perform  without  contemporaneous  performance 
by  the  other.  The  payment  of  the  purchase  money  was  a  con- 
dition precedent  to  plaintiff's  right  of  possession." 

The  fact  that  the  goods  were  shipped  by  the  carrier  desig- 
nated by  plaintiff  does  not  affect  the  question,  even  if  we 
admit  that  such  carrier  was  the  agent  of  plaintiff,  and  that  its 
possession  was  the  possession  of  plaintiffs.  In  the  case  of 
Strauss  v.  Hirsch,  63  Mo.  App.  102,  the  court  said : — 

"The  vesting  of  the  title  to  the  goods  in  the  purchaser  may 
be  made  to  depend  upon  his  performance  of  some  condition. 

*9  Am.  St.  Bep.  199. 
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And  if  that  be  the  nature  of  the  transaction,  a  transfer  of 
possession  before  performance  of  the  condition  does  not  pass 
the  title.  The  condition  precedent  which  the  parchaser  is 
required  to  perform  to  acquire  the  title  is  the  payment  of 
the  price.  When  that  condition  is  express  the  title  does  not 
pass  before  the  payment  of  the  price,  although  the  possession  is 
given  to  the  purchaser.  (See  also,  to  the  same  effect,  Johnson 
Brinkmcm  etc.  Co.  v.  Missouri  Pac.  Bjf.  Co.y  72  Mo.  App. 
437,  and  Empire  State  etc.  Co.  v.  Grant,  ll4  N.  Y.  40.)  That 
plaintiffs  were  named  as  consignees  in  the  bill  of  lading  did 
not  have  the  effect  to  pass  title  in  view  of  the  evidence  clearly 
showing  a  contrary  intention.  {Emery  ^s  Sons  v.  Irving  Nat. 
Bank,  25  Ohio  St.  364.*)  Whatever  remedy  plaintiffs  may 
have  on  the  facts  disclosed,  certainly  they  cannot  maintain 
this  action,  for  they  have  utterly  failed  to  show  that  any 
title  in  the  property  passed  to  them. 
The  judgment  and  order  should  be  affirmed. 

Smith,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  and  Lorigan,  J.,  dissented  from  the  order 
denying  a  hearing  in  Bank. 


[Crim.  No.  882.    Department  One.— December  20,  1902.] 

THE  PEOPLE,  Respondent,  v.  MARVIN  FORD,  Appellant. 

CriminaIj  Law  —  Bobbery  ~  Temporabt  Insanity  op  Dependant  — 
Erroneous  Instruction — Presumption  op  Prejudice.— Upon  the 
trial  of  a  defendant  charged  with  robbery,  where  there  is  evidence 
upon  which  a  theory  of  temporary  insanity  of  the  defendant  might 
be  plausibly  urged,  it  is  error  to  instruct  the  jury  that  "the  laws 
of  the  state  of  California  do  not  recognize  transitory  maniay  or  tern- 

^18  Am.  Bep.  299. 
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porary  insanity,  as  a  defense  to   crime,"  and  prejudice  to  the 
defendant  will  be  presumed  from  such  error. 
Id.— Appeal— Order  Denying  Arrest  of  Judgment.— An  order  denying 
a  motion  in  arrest  of  judgment  is  not  appealable;  and  an  attempted 
appeal  therefrom  may  be  disregarded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  F.  Barry,  and  Lee  D.  Windrem,  for  Appellant 

Tirey  L.  Ford,  Attorney-General,  A.  A.  Moore,  Jr.,  Deputy 
Attorney-General,  Joseph  C.  Campbell,  and  William  H. 
Alford,  Assistant  District  Attorney,  for  Respondent 

THE  COURT.— The  defendant  was  convicted  of  robbery, 
and  appeals  from  the  judgment  and  from  an  order  denying 
liim  a  new  trial. 

The  evidence  showed  that  the  defendant,  on  the  sixteenth 
day  of  February,  1901,  in  the  city  of  San  Francisco,  struck 
a  Chinaman  a  violent  blow  on  the  head  with  a  short  piece  of 
iron  pipe,  knocked  him  down  and  took  from  his  possession 
a  bag  containing  $216  in  silver,  and  fled  from  the  stairway 
where  the  act  was  committed  out  through  the  streets  to  a  res- 
taurant, where  he  was  arrested.  The  money  was  found  on  his 
person  and  he  confessed  the  alleged  criminal  act.  The  facts 
with  reference  to  the  forcible  taking  of  the  money  were  not 
controverted  by  defendant  upon  the  trial,  but  the  sole  defense 
made  was  that  the  defendant  was  insane  at  the  time  of  the 
alleged  robbery.  Some  time  after  the  case  was  submitted  to 
them  the  jury  returned  into  court  for  further  instructions, 
and  in  response  to  questions  propounded  by  the  jurors  they 
were  distinctly  told  by  the  court  that  **  the  laws  of  the  state 
of  California  do  not  recognize  transitory  mania  or  temporary 
insanity  as  a  defense  to  crime."  And  this  statement  was  re- 
peated in  substance  in  a  formal  instruction  then  given  by 
the  court  in  addition  to  the  instructions  formerly  given  upon 
the  subject  and  then  reread  to  the  jury.  Temporary  insanity 
as  a  defense  to  crime  is  as  fully  recognized  by  law  as  is  per- 
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manent  insanity.  As  an  attempt  to  lay  down  a  role  of  law  the 
instruction  was  unquestionably  unsound.  The  prejudicial 
error  of  the  instruction  is  not  obviated  by  the  fact  that  the 
court  gave  the  jury  other  instructions  on  the  subject  which 
standing  alone  may  have  been  free  from  error;  for  coming 
as  thijs  instruction  did  the  jury  might  well  have  regarded  it 
as  qualifying  all  the  other  instructions.  They  asked  for  the 
law  on  one  particular  pertinent  point  and  failed  to  get  it; 
and  as  there  was  evidence  upon  which  a  theory  of  temporary 
insanity  might  have  been  plausibly  urged,  prejudice  to  the 
defendant  will  be  presumed  from  the  error  committed. 

It  is  also  contended  that  it  was  error  for  the  court  to  give 
the  instruction  in  substance  cautioning  the  jury  as  to  the  de- 
fense of  insanity,  ''lest  an  ingenious  counterfeit  of  this  mental 
infirmity  shall  furnish  immunity  to  guilt."  In  view  of  the 
comments  by  this  court  on  a  similar  instruction  in  the  recent 
case  of  People  v.  Methever,  132  Cal.  326,  this  instruction  will 
probably  not  be  given  upon  a  new  trial  of  the  ease.  It  will 
therefore  be  needless  to  further  notice  it  here. 

We  fail  to  see  any  other  error  in  the  record  which  might 
justify  a  reversal. 

The  attempted  appeal  from  an  order  denying  the  motion  in 
arrest  of  judgment  is  not  authorized  by  law,  and  may  there- 
fore be  disregarded.    (People  v.  Swnsome,  98  Cal.  235.) 

For  the  error  pointed  out  the  judgment  and  order  denying 
a  new  trial  are  reversed. 


[Sae.  No.  949.    Department  Two.— December  20,  1902.] 

HOWAED  M.  HOUGH  et  al.,  AppeUants,  v.  W.  D.  HUNT 
et  al..  Respondents. 

Mining  Claim— Annual  Work— Expense  of  Watchman— Pbesebva- 
TiON  OP  Structures.— The  cases  are  rare  in  which  money  paid  for  a 
watchman  to  preserve  structures  is  allowable  as  money  expended  on 
a  mining  claim  for  annual  work.  There  may  be  cases  where  work 
is  temporarily  suspended,  and  structures,  which  will  be  required 
when  work  is  resumed,  are  likely  to  be  lost  if  not  cared  for,  and 
where  such  work  is  intended  to  be  resumed  in  a  reasonable  time,  in 


Dec.  1902.]  Hough  v.  Hunt.  143 

which  money  expended  to  preserve  the  structures  will  be  on  the  same 
basis  as  money  expended  to  create  them  anew.  But  this  cafinot  go 
on  indefinitely*^  and  as  soon  as  it  shall  appear  that  it  was  done  merely 
to  comply  with  the  law,  without  any  intention  to  use  the  structures 
within  a  reasonable  time,  the  expenditure  cannot  be  deemed  made 
upon  the  mine. 
Id.--Insufpicibnt  Work— Watchman  in  House— Eklocation— The 
mere  employment  of  a  watchman  to  live  in  a  house  situated  upon  a 
mining  claim,  where  it  is  not  shown  that  the  watching  of  the  mining 
claim  was  required,  or  that  he  was  employed  to  watch  the  mining 
claim,  cannot  be  considered  as  work  done  on  the  mine;  and  where  the 
amount  expended  for  annual  work  in  prospecting  and  developing  the 
mining  claim  was  clearly  insufieient,  the  claim  was  open  to  re- 
location. 

ID.-JQUESTI0N  OF  ABANDONMENT  IMMATERIAL— EZGLUSION  OV  EVIDENGE. 

—In  case  of  relocation  of  a  mining  claim  for  failure  to  do  the  re- 
quired annual  work,  the  question  of  abandonment  by  the  original 
owners  is  wholly  immaterial;  and  the  exclusion  of  evidence  tending 
to  prove  that  they  had  not  abandoned  the  mining  claim  cannot  be 
ground  for  reversal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Siskiyou  County  and  from  an  order  denying  a  new  trial. 
J.  S.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

I.  N.  Thome,  James  Farraher,  James  D.  Pairchild,  and 
Oliver  P.  Evans,  for  Appellants. 

L.  F.  Cobum,  for  Eespondents. 

TEMPLE,  J. — This  is  a  contest  for  a  mining  claim  located 
upon  the  public  land  of  the  United  States. 

The  plaintiflEs  had  been  in  possession  of  a  quartz-mining 
location  for  several  years.  The  ground  had  been  previously 
worked  as  a  placer  claim  by  one  Borland,  who,  after  having 
made  a  lode  location,  sold  and  conveyed  it  to  plaintiffs.  They 
proceeded  to  work  upon  it,  spending,  as  the  court  found, 
about  one  thousand  dollars  in  the  development  of  the  mine. 
They  sunk  a  shaft  upon  the  supposed  lode  some  twenty-five 
feet,  put  up  a  winze,  etc.,  and  built  a  shed  over  their  shaft. 
In  1898,  however,  according  to  the  findings,  they  performed 
only  twenty-five  dollars '-worth  of  work  towards  working  and 
developing  the  mine,  and  therefore  early  in  January,  1899, 
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the  defendants  entered  upon  the  mine  and  relocated  it  as 
vacant  ground.  The  defendants  do  not  daii^fi  that  the  mine 
had  been  abandoned,  but  solely  that  the  plaintifiEs  had  for- 
feited their  rights  hj  failure  to  do  the  requisite  amount  of 
work  in  1898.  There  is  therefore  no  question  of  abandon- 
ment in  this  case,  although  plaintiffs  seem  inclined  to  discuss 
that  matter.  Whether  the  plaintiffs  did  one  hundred  dollars' 
worth  of  work  in  working  or  in  developing  their  mine  in 
1898  is  the  only  question  of  importance  in  the  case. 

The  court  found  that  plaintiffs  did  not  do  to  exceed  twenty- 
five  dollars'  worth  of  work  on  the  mine  in  1898.  The  finding 
is  abundantly  supported  by  the  evidence.  The  contention  to 
the  contrary  depends  entirely  upon  the  fact  that  plaintiffs 
owned  a  house  within  the  boundaries  of  the  location  and  em- 
ployed some  one  to  live  in  it  and  paid  such  person  forty-five 
dollars  per  month.  It  is  claimed  that  such  person  at  least 
took  care  of  the  property  on  the  mine.  It  is  not  shown  that 
he  was  employed  to  do  an3rthing  of  the  kind ;  lyit  if  that  had 
been  shown  the  conclusion  of  the  trial  court  is  eminently 
sound,  that  such  watching  was  not  required  and  was  not  work 
on  the  mine.  The  cases  must  be  rare  in  which  it  can  justly 
be  said  that  such  money  is  expended  in  prospecting  or  work- 
ing the  mine.  There  may  be  cases  where  work  has  been  tem- 
porarily suspended,  and  there  are  structures  which  are  likely 
to  be  lost  if  not  cared  for,  and  it  appears  that  the  structures 
will  be  required  when  work  is  resumed,  and  that  the  parties 
do  intend  to  resiune  work,  in  which  money  expended  to 
preserve  the  structures  will  be  on  the  same  basis  as  money  ex- 
pended to  create  them  anew.  But  this  could  not  go  on  in- 
definitely. As  soon  as  it  should  appear  that  this  was  done 
merely  to  comply  with  the  law  and  to  hold  the  property 
without  any  intent  to  make  use  of  such  structures  within  a 
reasonable  period,  such  expenditure  could  not  be  said  to  have 
been  made  in  work  upon  the  mine.  Much  less  could  the  mine- 
owner  bring  picks,  shovels  and  things  of  that  kind,  upon  the 
mine,  and  have  some  one  to  watch  them  to  prevent  their  being 
stolen,  and  have  such  cost  of  watching  considered  as  work 
upon  the  mine. 

The  act  passed  by  our  legislature  in  March,  1897,  making 
further  requirements  in  addition  to  those  made  by  the  act  of 
congress  in  regard  to  locating  mining  claims  was  repealed  in 
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March,  1899,  before  the  new  discovery  and  amended  location 
made  by  defendants  in  September,  1899.  T^ey  were  then  re- 
quired to  comply  only  with  the  act  of  congress  upon  the 
subject,  which  the  findings  plainly  show  they  did.  This  was 
all  prior  to  the  time  plaintiffs  claim  to  have  resumed  work 
on  the  mine.     That  was  in  November,  1899. 

The  alleged  errors  in  regard  to  rulings  upon  evidence  were 
all  immaterial.  If  the  evidence  had  been  allowed,  it  might 
tend  to  prove  that  plaintiffs  had  not  abandoned  the  mine. 
That  they  had  not  was  taken  for  granted,  and  the  fact  was 
utterly  immaterial. 

The  judgment  and  order  are  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Grim.  No.  894.   I>epartment  Two.— December  20, 1902.] 

THE    PEOPLE,    Respondent,    v.    EDWAED    WEBBER, 

Appellant 

CBncmAL  Law— BuBcn^ABT  upon  BAn^OAD  Gab— Ownership— Yabzanob. 
—Upon  the  trial  of  a  defendant  charged  with  burglary  upon  a  rail- 
road car  the  ownership  alleged  most  be  proved;  and  when  the  proof 
shows  ownership  hj  a  different  railroad  company  from  that  aUeged 
the  Tariance  is  fatal. 

Id. — ^Pleading— Ungebtau?  Dbsoription  of  Gab.— An  information  for 
bnrglary  committed  npon  a  njilroad,  which  does  not  partienlarize 
the  car  alleged  to  have  been  burglarized,  by  number  or  other  descrip- 
tion identifying  the  car  entered,  or  the  train  of  which  it  was  a  part, 
is  fatally  nncertain« 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County  and  from  an  order  denying  a  new  trial.  A.  J. 
Buckles,  Judge. 

The  facts  are  stated  in  the  opinion. 

Paul  C.  Harlan,  and  0.  R.  Coghlan,  for  Appellant 

CXXXVTII.  Cal.— 10 
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Tirey  L.  Ford,  Attorney-General,  and  G.  N.  Post,  Assiatant 
Attomey-Gener41,  for  Respondent. 

GHIPMAN,  G. — Defendant  was  accused  by  the  district 
attorney  of  Solano  County  of  the  crime  of  burglary,  com- 
mitted as  follows :  "The  said  Edward  Webber  on  the  twenty- 
first  day  of  January,  A.  D.  1891,  at  and  in  the  state  of  Gali- 
fomia,  .  .  .  did  unlawfully,  feloniously,  and  burglariously 
enter  a  certain  railroad  car  and  train,  to  wit :  a  railroad  car 
and  train  owned  and  operated  by  the  Southern  Pacific  Com- 
pany (a  corporation),  said  railroad  car  and  train,  at  the  time 
aforesaid,  being  in  the  prosecution  of  its  trip,  and  Solano 
County,  in  said  state  of  California,  at  said  time,  being  a 
county  through  which  said  car  and  train  passed  in  the  course 
of  its  said  trip,  with  felonious  and  burglarious  intent,  then 
and  there,  and  in  said  railroad  ear  and  train,  to  commit  the 
crime  of  larceny,  contrary,"  etc.  Defendant  was  found 
guilty,  and  now  appeals  from  the  judgment  of  conviction 
and  from  the  order  denying  his  motion  for  a  new  trial. 

Defendant  demurred  to  the  information  on  the  grounds 
that, — 1.  Thai  "it  does  not  substantially  conform  to  the  re- 
quirements of  sections  950,  951,  952  of  the  Penal  Code";  and 
2.  That  the  facts  stated  do  not  constitute  a  public  offense. 
A  motion  was  made  in  arrest  of  judgment  on  the  same 
grounds,  alleging  particularly  that  the  allegations  of  the  in- 
formation "as  to  the  place  where  the  burglary  charged  was 
committed,  are  not  either  direct  or  certain,  but,  on  the  con- 
trary, are  indefinite,  uncertain,  evasive,  inconsistent,  and 
repugnant  to  one  another."  The  demurrer  was  overruled  and 
the  motion  was  denied.  Defendant  urges  these  rulings  as 
error. 

The  offense  charged  in  the  information  was  laid  under 
section  783  of  the  Penal  Code,  which  provides  "...  and 
when  the  offense  is  committed  in  this  state,  on  a  railroad  train 
or  car  prosecuting  its  trip,  the  jurisdiction  is  in  any  county 
through  which  the  train  or  car  passes  in  the  course  of  her  trip, 
or  in  the  county  where  the  trip  terminates."  This  section 
relates  to  the  question  of  jurisdiction.  We  must  look  to  sec- 
tion 459  of  the  Penal  Code  for  a  definition  of  the  offense, 
and' it  is  there  provided:  "Every  person  who  enters  any 
house,  room,  apartment,  tenement,  shop,  warehouse,  store, 
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mill,  bam,  stable,  outhouse,  or  other  building,  tent,  vessel, 
or  railroad  car,  with  intent  to  commit  grand  or  petit  larceny, 
or  any  felony,  is  guilty  of  burglary.''  The  evidence  was 
that  the  car  shown  to  have  been  entered  was  marked  **0.  S. 
L."  and  was  the  property  of  the  Oregon  Short  Line  Eailway 
Company  and  was  numbered  14,087,  and  that  this  company 
is  distinct  from  the  Southern  Pacific  Company. 

Appellant  contends  that  the  information  is  not  certain  as 
to  the  particular  circumstances  of  the  offense,  as  required  by 
section  952  of  the  Civil  Code,  in  this, — 1.  That  the  particular 
car  alleged  to  have  been  burglarized  is  not  designated;  and 
2.  It  is  not  certain  as  to  where  the  offense  took  place.  It  is 
further  contended  that  the  evidence  is  insuflScient  to  justify 
the  verdict,  and  that  there  was  a  fatal  variance  between  the 
allegation  and  proof  of  ownership.  The  allegation  is,  that 
defendant  entered  **a  certain  railroad  car  and  train,  to  wit: 
a  railroad  car  and  train  owned  and  operated  by  the  Southern 
Pacific  Company,"  with  felonious  intent,  **in  said  railroad  car 
and  train,'*  to  commit  the  crime  of  larceny.  The  statute  of 
Alabama  declared  that  ''the  breaking  and  entry  into  a  rail- 
road car,  in  which  goods  .  .  .  are  kept  .  .  .  with  the 
intent  to  steal,  .  .  .  is  burglary,  .  .  ."  It  was  held  to 
be  the  rule  that  when  in  an  indictment  it  is  necessary  to  aver 
ownership  of  property,  if  at  the  time  of  the  commission  of  the 
offense  there  is  a  general  and  special  ownership,  the  owner- 
ship may  be  alleged  in  either  the  general  or  special  owner, 
and  it  was  said  that  the  question  most  often  arises  when  at 
the  time  of  the  stealing,  the  goods  were  in  possession  of  a 
bailee;  **an  averment  that  they  were  the  property  of  the 
bailee,  or  of  the  bailor,  is  good,  if  supported  by  proof  of  the 
general,  or  of  special  ownership."  The  entry  was  held  prop- 
erly alleged  to  be  in  a  car  the  property  of  the  Louisville  and 
Nashville  Railroad  Company,  though  the  South  and  North 
Alabama  Railroad  Company  may  have  had  the  possession  and 
use  of  it,  and  it  was  said:  "There  must,  however,  have  been 
evidence  to  support  the  averment  of  ownership."  -The  judg- 
ment was  reversed  for  failure  to  prove  the  ownership  as 
averred. 

In  State  v.  HiU,  48  W.  Va.  132,  the  defendant  was  convicted 
of  burglariously  breaking  into  a  box-«ar  on  the  Baltimore  and 
Ohio  Railroad  and  stealing  a  hog.    The  indictment  alleged 
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that  the  car  was  the  property  of  the  Pittsburg,  Cincinnati, 
Chicago,  and  St.  Lonis  Railroad  Company,  in  the  custody  of 
the  Baltimore  and  Ohio  Railroad  Company.  The  prosecution 
failed  to  prove  that  the  car  was  the  property  of  the  company 
alleged  to  be  the  owner.  In  setting  aside  the  verdict  the  court 
said:  ''The  car  being  in  the  special  custody  of  the  Baltimore 
and  Ohio  Railroad  Company,  it  was  not  necessary  to  allege 
its  general  ownership,  but  an  allegation  of  special  ownership 
would  have  been  sufficient ;  but^  having  alleged  the  ownership, 
it  must  be  proven  accordingly,  for  the  protection  of  the  pris- 
oner; otherwise,  he  could  be  again  indicted  for  the  same 
offense  proven,  as  being  a  different  offense  from  that  alleged. 
The  Baltimore  and  Ohio  Railroad  Company  may  have  in 
its  care  and  custody  at  the  same  time  many  cars  of  various 
roads.  An  indictment  for  the  breaking  into  the  house  of 
one  person  cannot  be  sustained  by  proof  of  breaking  into 
the  house  of  another.  And  an  indictment  for  breaking 
into  the  car  of  a  given  railroad  company  cannot  be  sus- 
tained by  proof  of  breaking  into  the  car  of  another  com- 
pany." (Citing  Wharton  on  Criminal  Evidence,  sec.  94, 
and  also  sec.  102a,  where  it  is  said:  ''The  name  of  a  cor- 
poration must  be  correctly  given,  and  proven  as  laid.'*  Citing 
also  Johnson  v.  State,  73  Ala.  483.^)  It  was  held  in  People 
V.  Parker,  91  Cal.  91,  that  the  allegation  of  ownership  of 
the  property  entered  is  necessary  "where  it  constituted  the 
entire  and  only  description  of  the  bam  which  the  defend- 
ant is  charged  with  feloniously  entering."  If  the  allegation 
is  necessary  the  proof  must  also  be  necessary,  and  it  would 
follow,  in  accordance  with  the  rule  that  the  allegation  and  the 
proof  must  agree,  that  proof  of  ownership  other  than  that 
alleged  would  not  support  the  information.  And  this  is  the 
general  rule.    (Ency.  PL  &  Pr.,  vol.  3,  p.  757,  and  cases  cited.) 

We  Uiink  also  that  there  is  fatal  uncertainty  in  failing  to 
particularize  the  car  alleged  to  have  been  burglarized,  by 
number  or  some  other  description  identifying  the  car  entered. 
Respondent  contends  that  this  was  no  more  necessary  than 
that  a  particular  room  of  a  house  entered  with  burglarious 
intent  should  be  described  (citing,  People  v.  Young,  65  Cal. 
225,  and  People  v.  Henry,  77  Cal.  445).  In  the  first  of  these 
cases   the    allegation   was,   that   the   defendant   feloniously 

^  2  Am.  St.  Eep.  396. 
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entered  ''the  building,  to  wit,  the  ticket  office,  of  the  Central 
Pacific  Railroad  Company,*'  and  the  court  said:  "Here, 
where  the  room  in  a  building  was  known  as  the  ticket  office, 
it  was  properly  described  as  a  'building,  to  wit,  the  ticket 
office/  "  In  the  other  case  cited  the  point  decided  was  that 
but  one  offense  was  charged  in  the  allegation  that  defendant 
"feloniously  entered  the  house,  room,  apartment,  tenement, 
shop,  warehouse,  store,  and  building  of,"  etc.  There  is  no 
analogy  between  a  building  of  many  rooms  and  a  train  of 
many  cars.  The  statute  does  not  say  that  it  is  burglary  to 
feloniously  enter  a  train  of  cars;  the  statute  says  "railroad 
car."  One  may  commit  other  offenses  on  a  train  of  cars,  but 
he  can  only  commit  burglary  of  a  railroad  car  of  the  train. 
Bach  car  is  separate  and  distinct  from  every  other  car  of  the 
train.  Cars  are  being  added  to  and  detached  from  the  train  at 
points  along  the  line  during  its  trip ;  and  then,  too,  on  through 
lines,  such  as  the  line  of  the  Southern  Pacific  Company,  there 
are  many  trains,  freight  and  passenger,  running  daily.  The 
defendant  should  be  informed  with  some  degree  of  certainty  at 
least  as  to  the  particular  car  he  is  charged  with  having  felo- 
niously entered.  There  is  no  difficulty  in  ascertaining  the  fact, 
for  all  cars  bear  some  distinguishing  mark  or  number.  The 
Penal  Code  does  not  relieve  the  prosecuting  attorney  from  the 
necessity  of  informing  the  defendant  with  reasonable  certain- 
ty of  the  nature  and  particulars  of  the  crime  charged  against 
him,  that  he  may  prepare  his  defense,  and,  upon  acquittal  or 
conviction,  plead  his  jeopardy  against  further  prosecution. 
{People  V.  Lee,  107  Cal.  477;  People  v.  Ward,  110  Cal.  369.) 
In  the  information  before  us  the  defendant  could  make  no 
intelligent  preparation  for  his  defense,  without  being  pre- 
pared to  defend  against  the  charge  of  feloniously  entering 
every  car  that  was  in  the  train,  any  one  of  which  the  prosecut- 
ing attorney  might  select  at  the  trial.  This  particular  train 
was  an  extra  freight  from  Sacramento  to  Oakland  and  was 
composed  of  cars  belonging  to  different  companies,  and  the 
conductor  testified  that  "it  is  quite  likely  this  train  stopped 
to  pick  up  cars."  The  connection  of  any  one  car  in  the  train 
with  another  car  was,  as  suggested  by  defendant,  "entirely 
fortuitous,  and  only  a  particular  description,  of  some  char- 
acter or  other,  could  differentiate  the  particular  car  entered 
from  some  other  car  that  was  not  entered,  and  that  may  have 
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been  a  part  of  the  train  for  only  a  abort  tune.'^  Tbe  informa- 
tion fails  to  identify  eitber  ear  or  train,  wbetber  a  f reigbt-car 
or  freight-train,  or  which  of  a  hundred  or  more  cars  pass- 
ing over  the  road  that  day,  or  whether  the  train  was 
moving  from  Sacramento  to  Oakland,  or  vice  versa.  The  at- 
torney-general cites  State  v.  Parker,  16  Nev.  79,  as  supporting 
his  contention.  In  that  case  the  court  held  tbe  evidence  suf- 
ficient to  support  the  allegation  of  ownership.  Tbe  descrip- 
tion was  given  as  a  smoking-car  belonging  to  tbe  Central 
Pacific  Railroad  Gompany.  If  tbe  case  can  be  said  to  bold 
that  such  an  information  as  tbe  one  before  us  is  sufficiently 
certain  we  cannot  follow  or  approve  it. 

It  is  not  necessary  to  notice  the  errors  alleged  in  the  admis- 
sion and  refusal  of  testimony  and  in  giving  certain  instruc- 
tions.   They  may  not  occur  should  the  case  be  again  tried. 

Tbe  judgment  and  order  should  be  reversed. 

Haynes,  G.,  and  Oray,  G.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  r.  No.  3231.    In  Bant-Decembcr  20,  1902.] 

J.  M.   GARTER,   Petitioner,  v.   SUPERIOR   GOURT   OP 
SONOMA  GOUNTT,  Respondent. 

HcKiciPAL  Corporations— Election  of  Optickrs— Judicial  Dxtebmi- 
NATiON  BY  Council— Constitutional  Law.— The  provisionB  of  the 
constitution  relative  to  the  jurisdiction  of  courts  do  not  disable  the 
legislature,  in  creating  municipal  corporations,  from  providing  that 
the  city  council  shall  be  the  final  and  exclusive  judge  of  the  election 
of  all  municipal  officers. 

Id.— Chabtkb  op  Santa  Eosa— Exclusivb  Jurisdiction  op  Council,— 
Under  the  eziBting  municipal  charter  of  the  city  of  Santa  Bosa, 
as  amended  in  1876,  the  determination  by  the  common  council  of  all 
contests  of  election  for  city  offices  is  made  final  and  conclusive, 
and  its  jurisdiction  to  determine  such  contests  is  exclusive. 
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Id.— PBOBiBinoN  to  Supsrioe  Court.  —  Prohibition  will  lie  to  the 
superior  court  to  prevent  the  hearing  of  a  contest  for  a  mnnieipal 
office,  of  which  the  city  council  is  given  exclusive  jurisdiction  under 
its  charter. 

PROHIBITION  to  the  Superior  Court  of  Sonoma  County. 
S.  E.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Emmet  Seawell,  J.  R.  Leppo,  and  W.  F.  Cowan,  for  Peti- 
tioner. 

Robert  W.  Miller,  for  Respondent. 

THE  COURT.— Prohibition.  The  petition  alleges  that 
plaintiff  was  duly  elected  city  treasurer  of  the  city  of  Santa 
Rosa  at  the  election  held  on  April  2,  1902,  in  said  city,  at 
which  election  C.  M.  Bumbaugh  was  a  candidate  for  the  same 
office;  that  a  certificate  of  election  was  issued  to  plaintiff  by 
the  city  council  after  having  duly  canvassed  the  returns  of 
said  election,  and  he  duly  qualified,  and  thereupon  became, 
and  ever  since  has  been,  the  duly  elected  and  qualified  city 
treasurer  for  the  term  of  two  years  from  and  after  April 
9,  1902.  It  further  appears  that  Bumbaugh,  on  April  7, 
1902,  commenced  proceedings  before  the  common  council  to 
contest  the  election  of  petitioner  and  afterwards, — ^to  wit,  on 
April  18, 1902, — commenced  proceedings  for  the  same  purpose 
in  the  superior  court,  but  took  no  further  action  to  pursue 
his  contest  before  the  common  council.  It  is  alleged  in  the 
petition  that  the  superior  court  is  without  jurisdiction,  and 
that  it  will,  unless  prohibited  by  the  court,  proceed  to  hear 
and  determine  said  matter. 

It  is  contended  by  petitioner  that  the  statutes  of  this  state 
have  conferred  final  and  conclusive  jurisdiction  on  the  com- 
mon council  to  determine  all  contested  city  elections  and  that 
such  jurisdiction  is  exclusive. 

Respondent  contends, — 1.  That  the  legislation  conferring 
judicial  functions  on  the  common  council  is  violative  of  the 
state  constitution ;  2.  If  not  in  derogation  of  the  constitution, 
the  power  is  but  permissive,  and  the  jurisdiction  conferred 
is  concurrent  and  cumulative  with  the  jurisdiction  given  to 
the  courts  by  the  constitution  and  laws;  and  3.  If  the  juris-* 
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diction  conferred  upon  the  council  is  exclufliye,  then  the 
charter  act  was  superseded  by  the  adoption  of  the  constitution 
of  1879,  which  at  least  conferred  concurrent  jurisdiction  upon 
the  superior  courts. 

In  cases  of  contests  of  election  the  act  of  1872  (sec.  8,  incor- 
porating the  city  of  Santa  Bosa)  authorized  and  directed  the 
board  of  trustees  "to  notify  the  parties  of  the  time  and 
place  of  hearing  to  hear  testimony,  to  examine  witnesses  and 
the  ballots  of  said  election,  and  to  determine  between  said 
contestants,  which  decision  and  determination  shall  be  entered 
on  the  minutes  of  the  board  and  shall  be  final.  ..."  (Stats. 
1872,  p.  628.)  On  March  13,  1876,  the  legislature  amended 
the  act  of  1872,  and  by  section  9  re-enacted  section  8  of  that 
act,  conferring  like  powers  on  the  common  council,  and  de- 
clared that  their  decision  in  election  contests  between  city 
oflScers  should  be  ''final  and  conclusive."  (Stats.  1875,1876, 
p.  251;  in  effect  from  its  passage.)  Section  1111  of  the  Code 
of  Civil  Procedure  was  enacted  March  11,  1876,  and  took 
effect  May  10,  1876,  and  provides  that  "any  elector  of  a 
county,  city  and  county,  city,  or  of  any  political  subdivision 
of  either,  may  contest  the  right  of  any  person  declared  elected 
to  an  office  to  be  exercised  therein,  for  any  of  the  following 
causes,"  etc.  The  section  points  out  the  procedure  and  the 
powers  and  duties  of  the  superior  court  in  such  cases  and 
gives  an  appeal  to  the  supreme  court. 

Petitioner  claims  that  the  jurisdiction  of  the  common  coun- 
cil was,  by  the  acts  above  cited,  made  exclusive;  and  that  as 
the  charter  provision  was  subsequent  to  the  passage  of  the 
general  law,  (Code  Civ.  Proc,  sec.  1111,)  the  former  is 
operative.  It  is  also  contended  by  respondent  that  the 
subject-matter  is  a  municipal  affair,  and  if  section  1111  had 
previously  controlled  the  charter  provision,  the  amendment 
to  section  6  of  article  XI  of  the  constitution  of  1879,  adopted 
in  1895,  revived  all  charter  provisions  relating  to  municipal 
affairs.  Furthermore,  that  general  laws  inconsistent  with 
special  provisions  of  the  charter  are  not  applicable.  (People 
V.  nai,  125  Cal.  16;  People  v.  Williamson,  135  Cal.  415.) 

Mr.  Dillon  says:  "A  constitutional  provision  that  the 
judicial  power  of  the  state  shall  be  vested  in  a  supreme  court 
and  inferior  courts  does  not  disable  the  legislature,  in  creating 
municipal  corporations,  from  providing  that  the  city  council 
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shall  be  the  judge  of  the  election  of  its  mayor,  members,  and 
other  oflScers,  and  from  prohibiting  the  ordinary  conrts  of  jus- 
tice from  inquiring  into  the  validity  of  the  determination  of 
the  city  council."  (1  Dillon  on  Municipal  Corporations,  sec. 
200.)  In  further  discussion  of  the  subject  the  author  puts 
the  question:  '*What  effect  do  such  provisions  have  upon  the 
jurisdiction  of  the  superior  courts T'  *'The  answer,''  says 
the  author,  ''must  depend  upon  the  language  in  which  the 
provisions  are  couched,  viewed  in  the  light  of  the  general 
laws  of  the  state  on  the  subject  of  contested  elections  and 
quo  warranto.  The  principle  is,  that  the  jurisdiction  of  the 
court  remains,  unless  it  appears  with  unequivocal  certainty 
that  the  legislature  intended  to  take  it  away."  It  is  then 
stated  that  language  such  as  ''shall  be  the  judges  of  the 
qualifications"  or  "of  the  qualifications  and  election  of  its 
own  members,"  and  of  those  of  the  other  officers  of  the  cor- 
poration, will  not  ordinarily  have  that  effect,  but  will  be 
construed  to  afford  a  cumulative  or  primary  tribunal  only, 
not  an  exclusive  one.  A  provision  that  no  court  should  take 
cognizance  of  election  cases  by  quo  warranto,  etc.,  would 
doubtless  be  sufficient  to  divest  the  jurisdiction  of  the  judicial 
tribunals.  And  so,  in  general,  of  a  provision  that  the  council 
should  have  the  sole  or  the  final  power  of  deciding  elections." 
(1  Dillon  on  Municipal  Corporations,  sec.  202;  see,  also,  sees. 
203,  204,  205.) 

The  cases  cited  by  the  author,  as  well  as  other  cases  we  have 
examined,  sustain  the  text.  And  the  rule  would  not  depend 
in  any  way  upon  the  question  whether  the  determination  of 
the  result  of  an  election  is  a  "municipal  affair"  within  the 
meaning  of  our  constitution.  That  question  is  therefore  im- 
material. 

Respondent  relies  on  People  v.  Bingham,  82  Cal.  240, 
(which  was  quo  warranto,)  apparently  overruling  People  v. 
Metzker,  47  Cal.  525.  In  both  of  those  cases  the  language  of 
the  consolidation  act  in  the  one  and  the  charter  of  Los  Angeles 
in  the  other,  was,  "Shall  judge  of  the  qualifications,  elections, 
and  returns  of  their  own  members."  The  language  of  the 
Santa  Rosa  charter  is,  that  the  determination  "shall  be  final 
and  conclusive."  The  statutes  referred  to  present  the  very 
distinction  made  by  Mr.  Dillon.  Conceding  that  People  v. 
Bingham  was  rightly  decided,  it  cannot  rule  this  case.    We 
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think  the  language  of  the  charter  in  qnestion  plainly  mani- 
fests a  legislative  intent  to  confer  exclusive  jurisdiction  on 
the  council. 

In  SeUeck  v.  Common  Council,  40  Conn.  359,  the  statute 
read:  "The  board  of  councilmen  for  the  city  of  South  Nor- 
walk  shall  be  the  final  judges  of  the  election  and  returns  and 
of  the  validity  of  elections  and  qualifications  of  its  own  mem- 
bers." The  court  said:  "By  the  use  of  the  word  'final'  the 
legislature  intended  to  divest  the  superior  court  of  jurisdic- 
tion in  such  cases  and  make  the  common  council  the  sole 
tribunal  to  determine  the  legality  of  the  election  of  its  mem- 
bers. ' '   ( Citing  numerous  cases. ) 

Linegar  v.  Riitenhoiise,  94  Dl.  208,  was  a  case  where  the 
statute  made  the  city  council  the  judge  of  the  election  and 
qualification  of  its  own  members,  and  it  was  held  that  the 
county  courts  had  no  jurisdiction  to  determine  a  contest  in 
respect  of  the  office  of  alderman.  The  court  said:  "The 
manner  of  contesting  election  is  prescribed  alone  by  statute. 
The  jurisdiction,  the  mode  of  trial,  and  the  whole  contest  is 
purely  statutory,  and  is  not  regulated  or  governed  by  the 
common  law.  At  the  common  law  it  was  not  a  judicial  pro- 
ceeding except  in  a  proceeding  in  the  nature  of  quo  warranto, 
in  which  evidence  was  heard,  and  the  court  determined 
whether  the  defendant  was  entitled  to  the  office;  if  it  was 
found  he  was  a  usurper  he  was  ousted;  but  it  was  only  by 
such  proceeding  that  the  courts  interfered  in  such  contests.'' 
We  see  no  good  reason  why  the  legislature  may  not  commit 
to  the  city  council  the  determination  of  the  question,  in  cases 
of  contest,  as  to  who  has  been  legally  chosen  to  be  an  officer 
of  such  city  and  also  to  make  such  determination  exclusive. 

Superior  courts  are  given  jurisdiction  to  issue  writs  of  quo 
warranto  by  the  constitution  (art.  VI,  sec.  5)  and  by  statute 
(Code  Civ.  Proc,  sec.  76).  Whether  the  jurisdiction  of  the 
city  council  in  contest  cases  is  exclusive  of  the  jurisdiction 
given  the  superior  court  by  quo  warranto,  and  whether  the 
determination  in  the  former  case  would  be  a  bar  to  proceed- 
ings by  quo  warranto,  is  a  question  not  necessarily  involved. 

The  only  question  is  as  to  whether  the  jurisdiction  given  to 
the  common  council  to  hear  and  determine  the  contest  of  the 
election  involved  is  exclusive  of  the  general  jurisdiction  given 
the  superior  court  in  election  contest  cases.    And  as  to  this 
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question  we  are  clearly  of  the  opinion  that  the  jurisdiction 
given  the  common  council  is  exclusive.     (See  the  subject 
discussed  in  1  Dillon  on  Municipal  Corporations,  sec.  891, 
and  note;  and  see,  also,  the  same,  sections  200  et  seq.) 
Let  the  writ  issue. 

Beattj,  C.  J.,  did  not  participate  in  the  foregoing  decision. 


[Sa^.  No.  965.   Department  Two.— Beeember  22, 1908.] 

A.  L.  BUTTERFIELD,  Respondent,  v.  R.  N.  GRAVES  et 
al.,  Defendants;  J.  C.  WINANS,  W.  S.  WOOD,  MONO 
LAKE  HYDRAULIC  MINING  COMPANY  et  al.,  Ap- 
pellants. 

Quhtino  Titlb— Pleaddyg— Deiittrsxb  to  Ooicplaint.— A  eomplaint  in 
an  action  to  quiet  title,  alleging  that  plaintiff  ia  in  possession  of 
and  claims  title  in  fee  to  the  described  premises,  and  that  the 
defendants  and  each  of  them  claim  an  estate  or  interest  adverse  to 
him,  is  saficient;  and  a  demurrer  thereto  was  properly  overruled. 

Id Parties— Mining  Compant  Dependant— Answer— Estoppel.— A 

mining  company  made  defendant  in  the  action,  under  which  plain- 
tiff derives  no  right,  need  not  be  alleged  in  the  complaint  to  be  a 
corporation;  and  where  snch  company  appears  and  answers  by  that 
name,  it  will  not  be  allowed  to  say  that  it  was  not  properly  named 
in  the  complaint,  or  that  the  complaint  did  not  show  how  it  came  to 
bear  that  name. 

Id.— SuFFiGiENCY  01*  ANSWERS.— Answers,  though  not  denying  the  pos- 
session of  the  plaintiff,  which  denied  that  the  plaintiff  was  at  any  time 
the  owner  of  any  right,  title,  or  interest  in  or  to  the  premises,  or  any 
part  or  parts  thereof,  and  denied  that  the  defendants  had  no  estate, 
right,  title,  or  interest  in  the  lands,  and  affirmatively  alleged  that 
at  the  commencement  of  the  action  two  of  the  defendants  named 
owned,  and  stiU  own,  the  title  in  fee  to  the  premises,  raised  issues 
upon  which  the  defendants  were  entitled  to  be  heard,  and  the  court 
erred  in  sustaining  demurrers  thereto. 

Id.— Title  Sttbjeot  to  Trusts— Surplusage.— The  averment  of  the 
answers  that  the  two  defendants  named  hold  the  legal  title  ''under 
certain  trusts ' '  not  set  forth,  with  which  it  is  alleged  plaintiff  is  in  no 
way  connected,  may  be  regarded  as  surplusage.  The  legal  title 
being  in  those  defendants,  it  cannot  be  in  the  plaintiff  at  the  same 
time. 
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iD.^YXBinOATION  or  ANSWXB— DSMXTBREB^MonON  TO  Steikx  Ottt.— 
Where  defendants  are  saed  jointlj,  and  it  is  alleged  they  daim  an 
estate  or  interest  adverse  to  the  plaintiff,  the  law  does  not  require 
each  of  them  to  Terif 7  the  answer,  bnt  it  is  sufficient  for  one  of  them 
to  verify  it.  If  an  answer  is  insufficiently  verified,  that  is  not  ground 
of  demurrer,  but  only  of  a  motion  to  strike  the  answer  out. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mono 
County  and  from  orders  refusing  to  vacate  and  set  aside  the 
default  and  judgment  rendered  against  appellants  and  refus- 
ing them  leave  to  file  amended  answers,  W.  H.  Virden, 
Judge. 

The  facts  are  stated  in  the  opinion. 
John  D.  Murphey,  for  Appellants. 
William  0.  Parker,  for  Respondent. 

COOPER,  C— Action  to  quiet  plaintiff's  title  to  lands  de- 
scribed in  the  complaint.  Default  was  entered  against  certain 
defendants  who  do  not  appeal.  The  appellants  filed  answers, 
to  which  the  demurrers  of  the  plaintiff  were  sustained,  and 
judgment  finally  entered  for  plaintiff  as  prayed.  This  ap- 
peal is  from  the  judgment  and  certain  orders  refusing  to 
vacate  the  defaults  and  judgments. 

The  demurrer  to  the  complaint  was  properly  overruled. 
The  complaint  alleges  that  plaintiff  is  in  possession  and  claims 
title  in  fee  to  the  described  premises,  and  that  the  defendants, 
and  each  of  them,  claim  an  estate  or  interest  adverse  to  him. 
This  is  suflScient  in  an  action  to  quiet  title.  (Code  Civ.  Proc., 
sec.  738;  Stoddcrt  v.  Surge,  53  Cal.  398.)  It  was  not  neces- 
sary to  allege  that  the  Mono  Lake  Hydraulic  Mining  Com- 
pany is  a  corporation.  Plaintiff  was  not  claiming  any  right 
under  it  as  a  corporation.  Whether  it  was  a  corporation  or 
not,  it  appeared  under  the  name  by  which  is  was  sued  in  the 
complaint.  Being  named  as  a  defendant,  and  appearing  un- 
der the  same  name,  it  will  not  be  allowed  to  say  it  was  not 
properly  named,  or  that  the  complaint  did  not  show  how  it 
came  to  bear  the  name.  We  do  not  know  that  it  was  or  is  a 
corporation.  The  Mono  Lake  Hydraulic  Mining  Company 
was  made  a  defendant  and  appeared  by  attorney.  The  pro- 
ceedings are  valid  as  to  the  Mono  Lake  Hydraulic  Mining 
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Company,  whether  the  name  be  that  of  a  corporation  or  a 
person,  and  there  is  nothing  here  to  inform  ns  whether  or  not 
it  is  the  name  of  a  person. 

The  appellants  Winans,  Wood,  John  Elbert,  and  the  Mono 
Lake  Hydraulic  Mining  Company  filed  one  and  the  same 
answer  to  the  verified  complaint. 

The  appellants  Bliss  and  Y.  L.  Elbert  appeared  together  in 
one  answer,  separate  from  that  of  the  above-named  appel- 
lants. 

The  plaintiff  demurred  to  each  of  said  answers,  and  the 
court  sustained  the  demurrers,  and  denied  permission  to  each 
of  the  defendants  to  amend,  except  John  Elbert,  who  was 
allowed  to  and  did  file  an  amended  answer,  but  to  the  amended 
answer  the  court  sustained  plaintiff's  demurrer  and  denied 
permission  to  further  amend.  The  default  of  each  of  the 
defendants  so  answering  was  then  entered  and  judgment 
granted  and  entered  in  favor  of  the  plaintiff  as  prayed.  The 
appellants  made  a  motion  after  notice,  asking  that  the  de- 
faults be  set  aside  and  that  they  be  permitted  to  amend  their 
answers,  but  this  the  court  refused.  While  the  answers  are 
by  no  means  models  of  pleading,  we  think  they  stated  facts 
sufficient  to  constitute  a  defense,  and  that  the  court  erred  in 
sustaining  the  demurrers. 

The  answers  did  not  deny  the  fact  that  plaintiff  was  in 
possession  of  the  lands  described  in  the  complaint,  but  they 
denied  that  the  plaintiff,  at  the  time  of  the  commencement  of 
the  action,  or  at  any  other  time,  was  the  **  owner  of  any  right, 
title,  or  interest  whatever  in  or  to  said  premises,  or  any  part 
or  parts  thereof."  They  further  denied  that  they  **had  no 
estate,  right,  title,  or  interest  in  the  lands,"  and  alleged 
affirmatively  that  at  the  time  of  the  commencement  of  the 
action  the  defendants  Wood  and  Winans  ''owned  and  still 
own  the  legal  title  in  fee  to  the  said  premises  and  all  thereof." 

This  certainly  raised  issues  upon  which  the  defendants  were 
entitled  to  be  heard.  Why  they  should  be  sent  out  of  court 
and  not  permitted  to  amend  their  answers  does  not  appear. 
The  plaintiff  alleged  that  he  claims  the  title  in  fee.  Defend- 
ants deny  that  he  has  any  estate,  right,  or  title  to  the  said 
lands.  They  further  allege  that  the  fee  is  in  Wood  and  Win- 
ans. 
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It  is  true  that  the  answers  allege  that  Wood  and  Winans 
hold  the  legal  title  ''under  certain  trusts/'  and  it  does  not 
appear  what  the  trusts  are,  as  they  are  not  set  forth.  But  it 
is  alleged  that  plaintiff  is  in  no  way  connected  with  the  saidi 
trusts.  This  part  of  the  answers  may  be  regarded  as  sur- 
plusage, because  the  legal  title  being  in  certain  defendants  it 
cannot  be  in  the  plaintiff  at  the  same  time.  The  object  of 
the  action  is  to  quiet  title  as  to  all  adverse  claims  of  every 
kind  and  nature.  If  the  answers  are  true  (and  we  must  here 
so  presume),  the  plaintiff  is  not  entitled  to  judgment.  The 
defendants  were  entitled  to  be  heard,  even  upon  a  denial  of 
the  material  allegations  of  the  complaint.  (Bedd  v.  Murry, 
95  Cal.  53.)  If  the  answers  were  not  properly  verified,  that 
was  not  a  reason  for  sustaining  a  demurrer  to  them.  In 
such  case  the  court  could  entertain  a  motion  to  strike  out,  but 
the  answers,  whether  properly  verified  or  not,  are  pleadings 
in  the  case.  But  as  defendants  are  sued  jointly,  and  it  is 
alleged  that  they  ''claim  an  estate  or  interest  therein  adverse 
to  the  said  plaintiff/'  we  do  not  think  the  law  requires  each 
of  them  to  verify  the  answer.  The  answer  could  be  verified 
by  the  affidavit  of  one  defendant.  The  language  of  the  stat- 
ute is,  "It  must  be  by  the  affidavit  of  a  party."  (Code  Civ. 
Proc,  sec.  446.) 

It  follows  that  the  judgment  should  be  reversed  and  the 
court  below  directed  to  overrule  the  demurrers  to  the  answers. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  court  below  directed  to  overrule  the 
demurrers  to  the  answers. 

McFarland,  J.,  Van  Dyke,  J.,  Henshaw,  J. 
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[Grim.  No.  827.    In  Bank.— December  23,  1902.] 
THE  PEOPLE,  Respondent,  v.  JAMES  BUENS,  Appellant 

Criminal  Law  ^  Bobbery  —  Attbmft  —  Ykrdict.  —  Section  664  of  the 
Penal  Code  dearly  creates  the  crime  of  "an  attempt  to  commit  rob- 
bery," and,  under  an  information  for  robbery,  a  verdict  may  be 
found  of  guilty  of  such  an  attempt. 

Id.— AssAUi/r-^NSTRUcnoN.— >An  instruction  that  a  verdict  of  guilty 
of  a  simple  asniult  would  be  a  finding  that  such  an  assault  had  been 
shown  beyond  a  reasonable  doubt,  and  that  "it  had  not  been  shown 
to  a  moral  eertainty  and  b^ond  a  reasonable  doubt  either  that  such 
assault  had  been  made  in  conjunction  with  a  specific  felonious  intent 
to  commit  either  robbery  or  grand  larceny  as  herein  defined,  or 
that  a  felonious  attempt  had  been  made  to  commit  either  of  those 
offenses  as  herein  defined,"  is  not  misleading,  and  does  not  errone- 
ously import  that  the  jury  could  not  convict  of  a  simple  assault 
unless  it  appeared  beyond  a  reasonable  doubt  that  such  assault  had 
not  been  made  with  a  felonious  intent. 

Id.— Sentence— Erbonbdus  Method  of  Computation— Expectanoy  op 
LiPE.— Where  a  conviction  for  robbery,  with  two  prior  convictions 
of  felony,  would  require  a  life  punishment,  it  was  erroneous  for  the 
court  in  sentencing  the  defendant  upon  a  conviction  for  an  attempt 
to  commit  robbery,  with  such  prior  convictions,  to  compute  the 
expectancy  of  life  of  the  defendant,  and  sentence  him  for  one  half 
of  such  expectancy.  The  sentence  should  be  for  a  just  and  fair 
punishment  for  a  term  of  years,  not  less  than  ten,  if  there  is  no 
withdrawal  of  the  prior  conviction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Abraham  Ruef,  and  Fabius  T.  Finch,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  A.  A.  Moore,  Jr.,  Deputy 
Attorney-General,  and  Lewis  P.  Byington,  District  Attorney, 
for  Respondent. 

McFARLAND,  J.— The  defendant  was  charged  in  the  in- 
formation with  the  crime  of  robbery,  and  the  verdict  was 
guilty  of  an  ** attempt  to  commit  robbery."  The  information 
also  charged  two  prior  convictions,  one  of  petit  larceny  and 
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attempt  is  punishable  by  impriaonment  in  the  state  prison, 
or  in  a  county  jail,  as  the  case  may  be,  for  a  term  not 
exceeding  one  half  the  longest  term  of  imprisonment  pre- 
scribed upon  a  conviction  of  the  offense  so  attempted."    In 
People  y.  Gardner,  98  Gal.  127,  the  appellant  had  been  con- 
victed of  an  attempt  to  commit  rape,  and  rape  is  punishable 
by  imprisonment  in  the  state  prison  not  less  than  five  years — 
so  that  the  same  law  applies  to  an  attempt  to  commit  rape  as 
to  an  attempt  to  commit  robbery.    In  the  Gardner  case  the 
appellant  had  been  sentenced  to  five  years,  and  it  was  con- 
tended that  imprisonment  for  life  being  the  'longest  term" 
prescribed  as  punishment  for  the  completed  crime  of  rape, 
an  attempt  to  commit  that  crime  must  be  punished,  if  at  all, 
for  one  half  of  life,  which  being  impossible  of  calculation, 
there  was  no  punishment  prescribed  for  such  offense,  and 
no  judgment  whatever  could  be  rendered.     But  the  court 
said:  ''This  reasoning  is  ingenious  but  not  sound,"  and  held 
that  a  defendant  in  such  case  could  be  legally  sentenced  for 
a  definite  term  of  years.    No  doubt  the  question  is  fairly  a 
debatable  one;  but  after  a  careful  consideration  of  the  sub- 
ject we  see  no  convincing  reason  for  overruling  People  v. 
Gardner,  and  adhere  to  the  rule  declared  in  that  case. 

It  is  argued  by  appellant — and  it  seems  to  have  been  so  con- 
sidered by  the  court — that  section  667  of  the  Penal  Code 
determines  his  view  to  be  correct;  but  that  section  has  no 
applicability  to  the  case  at  bar.  It  provides  as  follows: 
''Every  person  who,  having  been  convicted  of  petit  larceny, 
or  of  an  attempt  to  commit  an  offense  which,  if  perpetrated, 
would  be  punished  by  imprisonment  in  the  state  prison,  com- 
mits any  crime  after  such  conviction,  is  punishable  as  follows : 
1.  If  the  subsequent  offense  is  such  that,  upon  a  first  con- 
viction, the  offender  would  be  punishable  by  imprisonment  in 
the  state  prison  for  life,  at  the  discretion  of  the  court,  sucK 
person  is  punishable  by  imprisonment  in  such  prison  during 
life."  Now,  in  the  case  at  bar,  the  "subsequent  offense"  was 
only  an  attempt  to  commit  robbery,  and  was  not  therefore  an 
offense  which  upon  a  firat  conviction  "would  be  punishable 
by  imprisonment  in  the  state  prison  for  life,  at  the  discretion 
of  the  court."  Said  subdivision  1  of  this  section  applies 
only  to  a  case  where  the  "subsequent  conviction"  is  for  the 
completed  crime  of  robbery,  or  rape,  or  some  other  offense 
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for  a  conviction  of  which — in  the  absence  of  any  prior  con- 
viction— the  court,  in  its  discretion,  might  impose  a  life  im- 
prisonment; and  in  such  case  only  is  the  discretion  of  the 
court  taken  away,  and  the  penalty  of  life  imprisonment  abso- 
lutely prescribed.  With  respect  to  the  matter  of  a  prior 
conviction, — which  frequently  causes  embarrassing  questions, 
— the  case  at  bar  is  governed  by  section  666  of  the  Penal 
Code,  which  provides  as  follows:  *' Every  person  who,  having 
been  convicted  of  any  offense  punishable  by  imprisonment  in 
the  state  prison,  commits  any  crime  after  such  conviction,  is 
punishable  therefor  as  follows:  1.  If  the  offense  of  which 
such  person  is  subsequently  convicted  is  such  that,  upon  a 
first  conviction,  an  offender  would  be  punishable  by  imprison- 
ment in  the  state  prison  for  any  term  exceeding  five  years, 
such  person  is  punishable  by  imprisonment  in  the  state  prison 
not  less  than  ten  years." 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 
The  judgment  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  the  superior  court  to  render  a  judgment  sen- 
tencing the  appellant  to  imprisonment  in  the  state  prison  for 
such  a  term  of  years  as,  in  its  opinion,  would  be  a  just  and 
fair  punishment, — not  less  than  ten  years, — if  there  be  no 
withdrawal  of  the  prior  convictions. 

Van  Dyke,  J.,  Qaroutte,  J.,  and  Harrison,  J.,  concurred. 

Rehearing  denied. 

Angellottiy  J.,  dissented  from  the  order  denying  a  rehearing. 


[B.  F.  No.  2581.    Department  One.— December  23,  1902.] 

CARRIE  F.  MULLER,  Respondent,  v.  ANAIS  HALE,  Ap- 
pellant,  and  SAN  FRANCISCO  DISTRICT  TELE- 
GRAPH COMPANY,  Respondent. 

Jury— Joinder  of  Pabtibs  in  Challenok— Gonstitutional  Law.— The 
requirement  of  section  601  of  the  Code  of  Giyil  Procedure,  that 
'where  there  are  several  parties  on  either  side  of  an  action  they  must 
join  in  a  challenge  to  a  juror  before  it  can  be  made,  is  not  yiolatire 
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of  the  fourteenth  amendment  of  the  constitution  of  the  United  Statet 
in  denying  to  persons  the  equal  protection  of  the  laws. 

MAttitnm  Women — Parties — Negugencb.— A  married  woman  nTlng  sep- 
arate and  apart  from  her  husband,  hj  reason  of  his  desertion  of  her, 
may  sue  alone  to  recover  damages  for  personal  injuries  sustained 
by  her  through  the  negligence  of  the  defendant. 

Negligence— Passenger  Elevator— Evidencs.— In  an  action  to  recover 
damages  for  personal  injuries  sustained  by  reason  of  the  negligent 
operation  of  a  passenger  elevator,  questions  as  to  the  conditions 
surrounding  the  elevator  on  days  other  than  that  on  which  the  acd* 
dent  occurred,  and  the  customary  manner  of  operating  other  ele- 
vators, are  immateriaL 

Id.— Want  or  Medical  Attendance.— In  such  an  action  the  plaintiff, 
after  it  has  been  shown  on  cross-examination  that  she  did  not  have 
medical  attendance  subsequent  to  a  particular  day,  may  testify  on 
redirect  examination  as  to  the  reasons  why  she  was  unable  to  seeoro 
such  attendance. 

Id.— Gontributoby  Negugence.— Under  the  circumstances  of  this  eass^ 
the  question  of  the  plaintiff's  contributory  negligence  in  stepping 
through  the  door  opening  into  an  elevator  shaft,  without  looking  to 
see  whether  the  elevator  was  in  place,  was  for  the  jury. 

Id.— Instructions — Nonsuit. — ^In  an  action  for  negligence  originally 
brought  against  two  parties,  as  to  one  of  whom  a  nonsuit  was  grant- 
ed, and  as  to  the  other  of  whom  a  verdict  was  recovered,  it  was  not 
necessary  to  specifically  instruct  the  jury  that  the  plaintiff  could  not 
recover  if  her  injuries  were  caused  through  the  negligence  of  the 
party  in  whose  favor  the  nonsuit  was  granted,  if  it  was  instructed 
that  no  recovery  could  be  had  unless  the  other  defendant  was 
negligent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Alexander  D.  Keyes,  for  Appellant 

Charles  W.  Slack,  and  Rodgers,  Paterson  &  Slack  for 
Plaintiff  and  Respondent. 

Naphtaly,  Freidenrich  &  Ackerman,  for  Respondent,  San 
Francisco  District  Telegraph  Company. 

VAN  DYKE,  J. — This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  through 


Dec.  1902.]  MuLLEB  v.  Hale.  165 

the  alleged  negligence  of  the  defendants.  The  trial  court 
granted  a  motion  for  a  nonsuit  made  by  the  defendant  San 
Francisco  District  Telegraph  Company  after  the  plaintiff 's 
case  in  chief  was  closed.  Plaintiff  recovered  a  verdict  and 
judgment  of  five  thousand  dollars  against  the  defendant 
Anais  Hale,  who  now  appeals  from  the  judgment,  and  also 
from  an  order  denying  a  motion  for  a  new  trial. 

1.  Appellant  claims  the  court  erred  in  refusing  to  allow 
the  defendant  Hale  four  peremptory  challenges.  During  the 
impanelment  of  the  jury  the  defendants  had  joined  in  chal- 
lenging three  jurors,  and  the  defendant  Hale  peremptorily 
challenged  another  juror  named  Hugh  Fraser,  but  the  co- 
defendant,  San  Francisco  District  Telegraph  Company,  re- 
fused to  join  in  this  challenge.  Thereupon  the  court  overruled 
the  challenge.  ''Either  party  may  challenge  the  jurors;  but 
where  there  are  several  parties  on  either  side  they  must  join 
in  a  challenge  before  it  can  be  made."  (Code  Civ.  Proc,  sec. 
601.)  A  similar  provision  was  contained  in  the  old  Practice 
Act  The  appellant  concedes  that  the  nding  of  the  court  was 
justified  by  the  statute  of  this  state,  but  contends  that  it  vio- 
lates the  fourteenth  amendment  of  the  constitution  of  the  Uni- 
ted States,  in  that  it  denies  persons  equal  protection  of  the 
laws.  We  see  nothing  in  this  contention,  inasmuch  as  the  same 
rule  applies  to  all  the  parties  to  an  action  where  they  are 
united  with  others,  either  as  plaintiffs  or  defendants. 

2.  Appellant  contends  that  there  is  a  defect  of  parties 
plaintiff,  inasmuch  as  the  plaintiff's  husband  was  not  joined 
with  her  in  bringing  the  action.  It  appears,  however,  by  the 
testimony  of  the  plaintiff  that  at  the  time  of  the  injury,  and 
at  the  time  of  bringing  the  action,  she  was  living  separate 
and  apart  from  her  husband,  through  his  own  neglect  in 
deserting  her,  and  that  before  the  trial  of  the  action  she  had 
obtained  a  divorce  from  him.  "When  a  married  woman  is 
living  separate  and  apart  from  her  husband,  by  reason  of  his 
desertion  of  her,  she  may  sue  or  be  sued  aJone.  (Code  Civ. 
Proc,  sec.  370,  subd.  3.) 

3.  It  is  contended  by  appellant  that  the  court  erred  in  not 
allowing  the  defendant  to  prove  certain  facts  tending  to  show 
contributory  negligence  on  the  part  of  the  plaintiff.  The 
accident  to  the  plaintiff  occurred  January  31,  1898,  in  the 
building  known  as  the  old  Supreme  Court  Building,  at  the 
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northwest  corner  of  Larkin  and  McAllister  streets,  in  the  city 
and  county  of  San  Francisco.  The  building  then  was  in  the 
possession  and  control  of  the  defendant  Hale.  It  was  five 
stories  in  height,  besides  the  basement  and  attic,  and  was 
used  for  stores,  o£Sces,  and  living  apartments.  The  main  en- 
trance to  the  building  is  from  the  sidewalk  on  the  west  side 
of  Larkin  Street.  The  hall,  or  passageway,  runs  from  this 
entrance  in  a  westerly  direction  a  distance  of  about  forty 
feet  from  the  sidewalk  to  the  elevator.  The  width  of  the 
entrance  is  about  ten  feet,  and  its  height  about  thirteen  feet. 
The  entrance  from  the  street  was  entirely  open.  To  the  left 
of  the  elevator  was  a  stair  going  up,  and  on  the  other  side  a 
passageway  that  leads  downstairs  to  the  basement  The  depth 
Of  the  elevator  shaft  from  the  entrance  floor  to  the  bottom  is  a 
little  less  than  ten  feet,  and  the  width  of  the  elevator  door  is 
a  little  less  than  three  feet.  The  plaintiff,  at  about  two  o'clock 
in  the  afternoon  of  the  day  she  was  injured,  went  to  the 
building  to  consult  her  attorney,  who  had  an  olfice  in  the 
building,  on  the  floor  above  the  entrance.  The  day  was 
cloudy,  and  the  hallway  near  the  elevator  was  dark  and 
gloomy,  and  without  artificial  light.  The  plaintiff  had  called 
on  her  attorney  on  several  other  occasions,  and  had  always 
taken  the  elevator  to  his  office.  In  her  testimony  she  said, 
**At  the  time  I  entered  the  hall  it  was  very  dark  and  gloomy. 
There  was  no  artificial  light  burning  in  it."  On  cross-exam- 
ination she  was  asked,  ** Don't  you  know  it  is  customary  for 
elevators  to  have  lights!" — and  this,  under  plaintiff's  objec- 
tion, was  ruled  out.  The  question  here  was  whether  this  par- 
ticular elevator  at  that  time  had  a  light;  not  whether  it  was 
customary  for  elevators  to  have  lights.  One  of  the  defend- 
ant's witnesses,  a  tenant  of  the  building,  was  asked  this  ques- 
tion, which,  under  plaintiff's  objection,  was  ruled  out:  **Do 
you  remember  what  was  the  condition  of  the  hall  of  that 
building  at  about  two  o'clock  in  the  afternoon  in  January, 
on  dark  days,  as  to  light  and  darkness,  and  as  to  the  ability 
of  a  person  to  distinguish,  from  the  entrance  on  Larkin  Street 
objects  at  or  near  the  shaft!"  and  the  same  question  was 
repeated  in  reference  to  afternoons  in  January,  1900,  on 
rainy  days.  We  think  the  court  did  not  err  in  its  rulings  on 
these  questions.  The  question  was  as  to  the  hall  being  lighted 
on  that  day  and  at  the  time  the  plaintiff  called  to  take  the  ele- 
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vator;  not  whether  it  might  have  been  lighted  some  other 
day  during  the  month  of  January,  1900,  or  any  other  year. 

4.  It  is  claimed  by  the  appellant  that  the  court  allowed 
incompetent  evidence  which  tended  to  increase  the  amount  of 
damages  awarded,  and  specifies  the  following:  That  on  re- 
direct examination  of  the  plaintiff  she  was  asked  by  her 
counsel  why  she  had  no  medical  attendance  after  she  left  St. 
Luke's  Hospital,  and  answered,  over  the  objection  of  defend- 
ant, '^  Because  I  was  financially  embarrassed  and  my 
circumstances  did  not  aHow  me";  but  it  appears  that  defend- 
ant's counsel,  on  his  cross-examination,  had  drawn  out  the 
fact  from  the  plaintiff  that  after  she  left  St.  Luke's  Hospital 
she  did  not  have  any  medical  attendance,  and  the  question 
complained  of,  therefore,  on  re-examination  was  simply  in 
the  line  of  explaining  why  she  did  not  have  any  medical 
attendance,  and  was  entirely  proper. 

5.  It  is  claimed  by  appellant  that  plaintiff  was  guilty  of 
contributory  negligence;  that  she  must  have  known  she  was 
stepping  through  the  door  of  an  elevator  shaft,  and  that  if 
she  had  looked  while  she  was  walking  over  the  entrance  she 
would  have  seen  that  the  elevator  was  not  in  readiness.  She 
testified  on  this  subject:  **I  entered  the  building  to  take  the 
elevator  and  saw  the  door  was  open  and  a  portion  of  a  man 
in  the  doorway  to  the  left  as  I  walked  in.  .  .  .  When  I  saw 
the  man  in  that  position  I  walked  straight  ahead  and  stepped 
into  space.  The  elevator  was  not  there  when  I  stepped  inside 
the  shaft."  The  question  of  contributory  negligence,  under 
the  facts  and  circumstances  surrounding  the  case,  was  sub- 
mitted to  the  jury,  and  they  found  as  a  fact  that  plaintiff 
was  not  guilty  of  contributory  negligence.  The  evidence  is 
sufficient  to  sustain  that  finding  of  fact,  and  therefore  the 
verdict  cannot  be  set  aside  on  that  ground. 

6.  Appellant  contends  that  the  court  erred  in  refusing  to 
limit  the  liability  of  the  defendant  to  responsibility  for  the 
acts  and  omissions  of  herself  and  her  servants  in  this,  that 
the  court  refused  certain  instructions,  numbered  9,  10,  11, 
and  12,  to  the  effect  that  the  defendant  was  not  liable  if  the 
jury  should  find  that  the  acts  or  negligence  of  the  employees 
of  the  San  Francisco  District  Telegraph  Company  caused  the 
injury  complained  of.  As  already  shown,  the  plaintiff  failed 
to  make  out  a  case  against  that  company,  and  the  action  pro- 
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ceeded  after  the  granting  of  the  nonsuit,  against  the  appellant 
alone,  and  she  was,  therefore,  the  only  defendant  at  the  time 
the  cause  was  submitted  to  the  jury.  The  question  of  inquiry, 
therefore,  to  be  submitted  to  the  jury  was  not  whether  that 
company  or  its  servants  and  agents  had  been  guilty  t>f  negli- 
gence, but  whether  the  defendant,whose  case  was  then  on  trials 
— ^to  wit,  the  appellant, — ^had  been  guilty  of  negligence,  and 
the  jury  was  instructed  that  if  she,  through  her  servants  in 
charge  of  the  elevator,  had  failed  to  use  reasonable  care  and 
caution  to  make  the  elevator  and  the  doors  leading  to  it  safe  for 
all  persons,  including  the  plaintiff,  who  had  a  right  to  use  the 
elevator,  and  the  plaintiff  was  injured  thereby,  without  con- 
tributory negligence  on  the  plaintiff's  part,  the  plaintiff  was 
entitled  to  a  verdict;  and  the  jury  was  further  instructed  that 
''if  you  find  that  defendant  in  this  action  was  not  negligent 
the  plaintiff  cannot  recover."  The  jury  having  been  thus 
instructed  that  the  plaintiff  could  not  recover  if  the  appellant 
was  not  negligent^  there  was  no  occasion  to  further  instruct 
them  that  the  plaintiff  could  not  recover,  if  her  injuries  were 
caused  through  the  negligence  of  a  third  party.  (People  v. 
Kdly,  28  Cal.  423;  Clark  v.  Bennett,  123  Cal.  275;  Cook  v. 
Los  Angeles  etc.  By.  Co.,  134  Cal.  279.)  But  if  it  had  been 
shown  that  the  plaintiff's  injuries  were  caused  by  the  con- 
curring negligence  of  the  appellant  and  the  telegraph 
company,  the  appellant  was  liable,  without  regard  to  the  negli- 
gence of  said  company.  (Pastene  v.  Adams,  49  Cal.  87 ;  Doeg 
V.  Cook,  126  Cal.  213.^) 
The  judgment  and  order  are  aflSrmed. 

Qaroutte,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied* 
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[Sac  No.  820.    In  Bank.~ December  23,  1902.] 

SAM  J.  PULLEN  et  al.,  Executors,  etc.,  of  John  W.  Clarke, 
Sr.,  Deceased,  Appellants,  v.  PLACER  COUNTY  BANK 
(a  corporation),  Respondent 

Check— Payment  ATTEa  Death  of  Drawee— Gift— Assignment.— A 
check  given  without  consideration,  with  directions  to  the  payee  not 
to  present  it  for  payment  until  after  the  death  of  the  drawer,  and 
which  is  not  so  presented  until  after  his  death,  is  neither  a  com- 
pleted gift  nor  an  assignment  of  the  funds  drawn  against;  and 
the  bank  on  which  the  check  was  drawn,  if  it  pays  the  check  after  the 
death  of  the  drawer,  with  knowledge  of  the  fact,  is  liable  for  the 
amount  thereof  to  the  estate  of  the  drawer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County.    J.  E.  Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  P.  Tuttle,  Lee  B.  Wallace,  Charles  Tuttle,  and  Stoney, 
Bouleau  &  Stoney,  for  Appellants. 

John  M.  Fulweiler,  for  Respondent 

HARRISON,  J. — This  cause  was  submitted  to  the  superior 
court  upon  an  agreed  statement  showing  the  following  facts, — 
viz. :  In  November,  1897,  John  W.  Clarke,  Sr.,  had  on  deposit 
with  the  defendant  the  sum  of  twelve  hundred  dollars,  which 
remained  on  such  deposit  until  after  his  death.  During  that 
month,  for  the  purpose  of  making  a  gift  of  one  thousand  dol- 
lars to  his  son,  John  W.  Clarke,  Jr.,  he  drew  a  check  upon  the 
defendant  for  that  amount  of  money,  and  delivered  it  to  his  son, 
saying  that  he  could  get  the  money  from  the  bank ;  but,  after 
delivering  it  to  him,  stated  that  he  wished  he  would  not  present 
it  until  after  his  death.  The  son  complied  with  his  wish,  and 
did  not  present  the  check  until  the  morning  after  his  father's 
death.  He  died  September  29,  1898,  and  on  September  30th 
the  son  presented  the  check  to  the  bank,  and  it  was  paid.  The 
bank  had,  however,  been  informed  of  the  death  of  the  father 
before  the  check  was  presented  for  payment     The  present 


170  PuLLEN  V.  Places  County  Bank.     [138  Cal. 

action  is  brought  to  recover  from  the  bank  the  amount  of  the 
check  as  money  deposited  with  it  by  the  deceased,  and  held  on 
deposit  at  the  time  of  his  death.  The  superior  court  rendered 
judgment  in  favor  of  the  defendant,  and  the  plaintiffs  have 
appealed. 

The  question  presented  upon  the  appeal  is  whether  under 
the  above  facts  the  intended  gift  of  the  father  to  the  son  had 
become  complete  before  his  death,  or  whether  it  was  merely  in- 
choate. If  the  transaction  between  them  constituted  a  com- 
pleted gift,  the  money  represented  by  the  check  belonged  to 
the  son,  and  the  bank  was  justified  in  paying  it  to  him,  while, 
on  the  other  hand,  if  the  gift  had  not  been  perfected,  but  was 
incomplete  at  the  time  of  his  death,  the  money  in  the  bank 
belonged  to  his  estate  and  descended  to  his  heirs,  and  its  pay- 
ment by  the  bank  was  unauthorized. 

Section  1146  of  the  Civil  Code  defines  a  gift  to  be  **a  trans- 
fer of  personal  property  made  voluntarily  and  without  con- 
sideration"; and  under  section  1147  a  verbal  gift  is  invalid 
unless  accompanied  by  a  delivery  to  the  donee  of  the  thing 
given,  if  it  is  capable  of  delivery,  or  of  the  means  of  obtaining 
its  possession  and  control.  "There  can  be  no  gift  without  an 
intention  to  give  and  a  delivery,  either  actual  or  constructive, 
of  the  thing  given.  There  must  be  both  a  purpose  to  give  and 
the  execution  of  this  purpose.  The  purpose  must  be  expressed 
— either  orally  or  in  writing — and  it  must  be  executed  by 
the  actual  delivery  to  the  donee  of  the  thing  given,  or  of  the 
means  of  getting  possession  and  enjoyment  thereof.  It  is  the 
fact  of  delivery  that  converts  the  unexecuted  and  revocable 
purpose  into  an  executed  and  complete  gift."  (Knight  v. 
Tripp,  121  Cal.  674.)  A  gift  vests  the  donee  with  the  absolute 
property  in  the  thing  given,  and  it  is  no  longer  subject  to  the 
control  of  the  donor.  If,  on  the  other  hand,  the  thing  given 
remains  under  the  control  of  the  donor,  or  (except  in  the  case 
of  a  gift  causa  mortis)  is  subject  to  his  revocation,  his  gift  is 
not  complete.  There  is.no  difference,  however,  in  this  par- 
ticular between  a  gift  inter  vivos  and  a  gift  causa  mortis. 
In  either  case  it  is  not  complete  unless  there  is  either  an  actual 
or  symbolic  delivery  to  the  donee  of  the  thing  to  be  given. 
(Knight  v.  Tripp,  121  Cal.  674.)  In  the  present  case  the  gift 
was  verbal,  and  the  property  which  the  father  intended  to 
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give  to  his  son  was  money  on  deposit  in  the  bank.  The  check 
was  not  itself  the  property  which  the  father  intended*  to  give, 
but  was  merely  a  direction  to  the  defendant  to  pay  one 
thousand  dollars  to  the  son.  It  indicated  the  amount  to  be 
given  and  the  place  at  which  the  money  was  to  be  delivered. 
The  check  was  not  a  symbolic  delivery  of  the  money,  but  it 
was  a  delivery  of  the  means  by  which  the  son  could  obtain 
possession  of  the  money.  It  was,  however,  subject  to  revoca- 
tion by  the  father  at  any  time  before  its  presentation  to  the 
bank,  and  was  in  fact  revoked  by  his  death.  The  request  of 
the  father  that  the  son  would  not  present  the  check  until  after 
his  death  did  not  affect  the  sufficiency  of  the  gift.  If  the  gift 
were  complete  by  his  delivery  of  the  check,  such  subsequent 
request  would  not  destroy  its  validity,  and  if  not  then  com- 
plete, this  request  would  not  have  the  effect  to  dispense  with 
its  presentation  for  the  purpose  of  making  it  complete.  By 
the  failure  of  the  son  to  present  the  check,  there  was  no 
delivery  of  the  money  during  the  lifetime  of  the  father,  and 
the  gift  was  therefore  not  complete. 

This  question  has  frequently  arisen  in  cases  where  a  gift 
causa  mortis  is  claimed  by  reason  of  a  check  given  for  that 
purpose,  but  it  is  invariably  held  that  unless  the  check  is 
presented  in  the  lifetime  of  the  donor  it  is  ineffective. 
(Harris  v.  Clark,  3  N.  T.  93;*  In  re  Beak's  Estate,  L.  R.  13 
Eq.  489.)  Under  a  state  of  facts  similar  to  those  in  the 
present  case  presented  in  Simmons  v.  Cin.  Savings  Society,  31 
Ohio  St.  457,*  the  court  held  that  the  gift  was  incomplete, 
sayng:  "Until,  the  check  was  either  paid  or  accepted  the  gift 
was  incomplete;  and  in  the  absence  of  such  pa3n3ient  or  ac- 
ceptance the  death  of  the  drawer  operated  as  a  revocation  of 
the  check.  It  is  well  settled  that,  in  order  to  constitute  a 
valid  gift,  there  must  be  a  complete  delivery  of  the  subject 
of  the  gift,  either  actual  or  constructive.  The  check  in  the 
present  instance  was  a  mere  order  or  authority  to  the  payee 
to  draw  the  money;  and  being  without  consideration,  it  was 
subject  to  be  countermanded  or  revoked  while  it  remained  un- 
acted on  in  the  hands  of  the  payee."  The  same  rule  is  de- 
clared in  Hemtt  v.  Eaye,  L.  R.  6  Eq.  198 ;  Second  Nat.  Bank 
V.  Williams,  13  Mich.  282;  Thresher  v.  Dyer,  69  Conn.  404; 

^  51  Am.  Dec.  352,  and  note.  '  27  Am.  Bep.  521. 
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Gerry  v.  Eowe,  130  Mass.  350;  Appeal  of  Waynesburg 
CoUege,  111  Pa.  St  130.^ 

The  relation  between  a  bank  and  its  depositors  is  that  of 
debtor  and  creditor  respectively,  and  the  money  deposited 
with  the  bank  becomes  its  property,  and  is  no  longer  under 
the  control  of  the  depositor.  A  check  is  only  a  direction  to 
the  bank  to  pay  a  certain  som  of  money  to  the  person  therein 
named.  The  money  does  not  thereby  become  the  property 
of  the  payee,  nor  is  it  placed  beyond  the  control  of  the  de- 
positor. Until  it  is  presented  to  the  bank,  the  drawer  may 
countermand  its  payment,  or  he  may  direct  a  different  dififposi- 
tion  of  the  moneys  to  his  credit  in  the  bank. 

Neither  does  a  check  of  itself  before  presentation  operate 
as  an  assignment  to  the  payee  of  the  money  for  which  it  was 
drawn.  '*An  ordinary  uncertified  check  upon  a  general  ac- 
count is  neither  a  legal  nor  an  equitable  assignment  of  any 
part  of  the  sum  standing  to  the  credit  of  the  depositor,  and 
confers  no  right  upon  the  payee  that  he  can  enforce  against 
the  bank.''  {O'Connor  v.  Mechanic's  Bank,  124  N.  Y.  324.) 
^'A  check  upon  a  bank  in  the  usual  form,  not  accepted  or 
certified  by  its  cashier  to  be  good,  does  not  constitute  a 
transfer  of  any  money  to  the  credit  of  the  holder ;  it  is  simply 
an  order  which  may  be  countermanded  and  payment  for- 
bidden by  the  drawer  at  any  time  before  it  is  actually  cashed. 
It  creates  no  lien  upon  the  money  which  the  holder  can 
enforce  against  the  bank.  It  does  not  of  itself  operate  as  an 
equitable  assignment."  (Florence  Mining  Co.  v.  Brown, 
124  U.  S.  385.)  In  Hopkinson  v.  Forster,  L.  R.  19  Eq.  74, 
the  Master  of  the  Rolls,  Sir  George  Jessel,  said:  "A  check  is 
clearly  not  an  assignment  of  money  in  the  hands  of  a  banker; 
it  is  a  bill  of  exchange  payable  at  a  banker's.  The  banker  is 
bound  by  his  contract  with  his  customer  to  honor  the  check 
when  he  has  sufficient  assets  in  his  hands.  If  he  does  not 
fulfill  his  contract  he  is  liable  to  an  action  by  the  drawer  in 
which  heavy  damages  may  be  recovered  if  the  drawer's  credit 
has  been  injured;"  and  referring  to  some  expression  of  Mr. 
Justice  Byles,  said:  "I  am  quite  sure  that  learned  judge 
never  meant  to  lay  down  that  a  banker  who  dishonors  a  check 
is  liable  to  a  suit  in  equity  by  the  holder."    (See,  also,  Chap- 

^56  Am.  Bep.  252,  and  note. 
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man  v.  White,  6  N.  Y.  412  ;*  BuUard  v.  Randall,  1  Gray,  605  ;* 
Harrison  v.  Wright,  100  Ind.  515;*  Dickinson  v.  Coates,  79 
Mo.  250;*  National  Com.  Bank  v.  if  flier,  77  Ala.  168;^;  Attor- 
ney-General V.  Continental  Life  Ins.  Co.,  71  N.  Y.  325.«) 

If  it  could  be  held  that  by  drawing  a  check  the  drawer 
thereby  assigned  that  amount  of  money  to  the  payee,  it  would 
follow  that  the  money  represented  by  the  check  became  thereby 
the  property  of  the  payee,  and  that  he  could  maintain  an  ac- 
tion against  the  bank  for  its  recovery,  subject  to  any  defense 
that  the  bank  might  have  against  the  depositor;  but  the 
almost  universal  line  of  authority  is,  that  such  action  cannot 
be  maintained.  The  bank  upon  which  a  check  is  drawn  has 
no  contract  with  the  payee,  and  is  under  no  legal  obligation  to 
him,  and  its  refusal  to  pay  the  check  does  not  give  to  the  payee 
a  right  of  action  against  it.  "The  holder  takes  the  check  on 
the  credit  of  the  drawer,  in  the  belief  that  he  has  funds  to 
meet  it,  but  in  no  sense  can  the  bank  be  said  to  be  connected 
with  the  transaction.  If  it  were  true  that  there  was  a 
privity  of  contract  between  the  banker  and  holder  when  the 
check  was  given,  the*  bank  would  be  obliged  to  pay  the  check, 
although  the  drawer  before  it  was  presented  had  counter- 
manded it,  and  altl  ough  other  checks  drawn  after  it  was 
issued,  but  before  payment  of  it  was  demanded,  had  exhausted 
the  funds  of  the  depositor.  If  such  a  result  should  follow  the 
giving  of  checks,  it  is  easy  to  see  that  bankers  would  be  com- 
pelled to  abandon  altogether  the  business  of  keeping  deposit 
accounts  for  their  customers."  {Bank  of  the  Republic  v. 
Millard,  10  Wall.  152.)  The  same  rule  is  declared  in  First 
Nat.  Bank  of  Washington  v.  Whitman,  94  U.  S.  343;  Carr 
V.  National  etc.  Bank,  107  Mass.  45;^  Boettcher  v.  Colorado 
Nat.  Bank,  15  Colo.  16 ;  Grammel  v.  Carmer,  55  Mich.  201  ;• 
Brennan  v.  Merchants  etc.  Bank,  62  Mich.  343;  Creveling 
V.  Bloomsbury  Nat.  Bank,  46  N.  J.  L.  255.»  The  authorities 
upon  this  subject  are  reviewed  in  Fourth  St.  Bank  v.  Yardley, 
165  U.  S.  634,  and  the  rule  stated  to  be:  "As  between  a  check- 
holder  and  the  bank  upon  which  such  check  is  drawn,  it  is 

^57  Am.  Dee.  464.  '27  Am.  Bep.  55. 

■  61  Am.  Dec  433.  *  9  Am.  Bep.  6. 

'  58  Am.  Bep.  805.  *  54  Am.  Bep.  363. 

•49  Am.  Bep.  228.  'SO  Am.  Bep.  417. 
•54  Am.  Bep.  50. 
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settled  that  unless  the  check  be  accepted  by  the  bank  an  action 
cannot  be  maintained  by  the  holder  against  the  bank.  It  is 
also  settled  that  a  check  drawn  in  the  ordinary  form  does  not 
as  between  the  maker  and  payee  constitute  an  equitable 
assignment  pro  tanto  of  an  indebtedness  owing  by  the  bank 
upon  which  the  check  has  been  drawn." 

In  Illinois  {Munn  v.  Birch,  25  111.  35)  and  in  Iowa  (May  v. 
Jones,  87  Iowa,  188)  it  is  held,  contrary  to  the  great  weight 
of  authority,  that  the  drawing  of  a  check  upon  his  bank  by  the 
depositor  has  the  effect  to  assign  that  amount  of  money  to  the 
payee  of  the  check.  Of  course,  under  this  rule  a  right  of  ac- 
tion would  be  thereby  created  in  favor  of  the  payee  of  the 
check,  and  accordingly  it  is  held  in  these  states  that  the  payee 
may  maintain  an  action  against  the  bank  for  the  amount  of 
the  check.  The  doctrine  is,  however,  somewhat  modified  in 
Illinois,  in  Bank  of  Antigo  v.  Union  Trust  Co.,  149  111.  343, 
where  it  is  held  that  the  check  operates  as  such  assignment 
only  as  between  the  drawer  and  the  payee,  and  that  the  bank 
cannot  be  held  liable  until  notified  of  the  assignment  by  a 
presentation  of  Ae  check  for  payment.  It  seems  illogical, 
however,  to  hold  that  by  drawing  a  check  the  money  is 
assigned  to  the  payee,  and  also  that  the  owner  may  after- 
wards by  drawing  other  checks  take  from  the  bank  the  money 
which  he  has  once  assigned.  In  Kentucky,  different  from  any 
other  jurisdiction,  it  is  held  that  the  bank  holds  the  money  of 
its  depositor  as  bailee,  and  agrees  as  a  part  of  its  business  to 
pay  this  money  out  as  the  depositor  may  draw  his  checks  for 
it.  (See  Weinstock  v.  Bellwood,  12  Bush,  139.)  In  a  note  by 
Professor  Ames  to  Hopkinson  v.  Forster,  L.  R.  19  Eq.  74,  in 
Ames's  Cases  on  Bills  and  Notes  (vol.  2,  p.  735)  he  says: 
'*It  is  perfectly  clear  that  the  holder  of  an  uncertified  check 
has  no  claim  either  at  law  or  in  equity  against  the  bank  upon 
which  it  is  drawn" — citing  a  large  number  of  authorities  in 
support  of  the  proposition. 

Wheatley  v.  Strobe,  12  Cal.  92,^  and  Pope  v.  Huth,  14  Cal. 
403,  cited  by  the  respondent,  were  neither  of  them  the  case  of 
a  check,  but  were  cases  in  which  a  bill  of  exchange  was  drawn 
for  the  full  amount  of  a  debt  owing  by  the  drawee  to  the 
maker  of  the  bill,  and  it  was  held  that  an  equitable  assignment 

*  73  Am.  Dec.  622. 
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of  the  debt  was  thereby  created.  There  can,  however,  be  no 
equitable  assignment  of  a  chose  in  action  for  which  there 
is  a  want  of  consideration.  {Second  Nat  Bank  v.  Williams, 
13  Mich.  282.)  Nor  can  there  be  an  equitable  cause  of  action 
for  the  enforcement  of  a  gift.  Equity  will  not  lend  its  aid 
to  perfect  a  gift  that  is  incomplete.  In  Cloy^s  v.  Cloyes,  36 
Hun,  145,  the  plaintiff  sought  to  recover  from  the  defendant 
the  amount  of  a  check  which  he  had  drawn  in  her  favor  as  a 
gift.  The  court  said:  **The  action  cannot  be  maintained 
upon  the  theory  that  the  check  was  a  valid  gift.  The  word 
*gift'  signifies  an  actual  transfer  in  prtesenti  of  property 
without  consideration.  The  check  did  not  transfer  in  prcesenti 
to  the  payee  four  hundred  dollars  or  any  part  of  the  fund 
standing  to  the  credit  of  the  drawer  upon  the  books  of  the 
drawee.  It  was  a  naked  promise.  The  check  being  without 
consideration,  this  action  cannot  be  sustained.  There  is  a 
broad  distinction  between  the  gift  of  the  check  or  obligation  of 
A  third  person  and  a  gift  of  the  donor's  promise  to  pay." 

Under  these  authorities,  it  must  be  held  that  the  payment 
of  the  check  by  the  bank  .was  unauthorized ;  that  the  money 
deposited  with  it  by  the  plaintiffs'  testator,  and  held  by  it  at 
the  time  of  his  death,  was  a  part  of  his  estate,  and  that  the 
plaintiffs  are  entitled  to  recover  the  same  from  the  defend- 
ant. 

The  judgment  is  reversed,  and  the  superior  court  is  directed 
to  enter  judgment  upon  the  agreed  statement  of  facts  in  favor 
of  the  plaintiffs. 

Van  Dyke,  J.,  and  Temple,  J.,  concurred. 

Qaroutte,  J.,  concurred  in  the  judgment. 

McFARLAND,  J.,  dissenting. — I  dissent,  and  think  that 
the  judgment  should  be  afSrmed.  I  adhere  to  the  opinion 
delivered  in  Department;  and  in  addition  to  the  views  there 
expressed  I  desire  to  say  this:  The  legal  right  of  the  bank 
to  pay  the  check  was  in  no  way  affected  by  the  fact  that  it 
was  a  gift.  It  was  a  negotiable  instrument  in  due  form  having 
the  genuine  signature  of  the  drawer,  and  the  bank  was  in  no 
way  called  upon  to  inquire  why  it  had  been  drawn.  It  did  not 
know  that  the  check  was  a  gift — ^whatever  consequences  might 
have  attached  to  such  knowledge.    It  is  beyond  question,  then. 
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that  appellants'  whole  case  rests  upon  the  asserted  proposition 
that  the  death  of  the  maker  of  a  negotiable  check  revokes  the 
instrument  To  that  proposition  I  cannot  assent  If  the 
death  of  the  maker,  ipso  facto,  revokes  the  instrument,  as  in 
ordinary  cases  of  principal  and  agent,  then  that  result 
follows  irrespective  of  the  knowledge  of  the  bank  that  such 
death  had  occurred.  Certainly  the  general  banking  business 
of  the  country  is  not  conducted  upon  any  such  notion.  A 
paying  teller  of  a  busy  bank  postponing  the  payment  of  checks 
until  he  can  by  messenger,  telephone,  telegraph,  or  mail  learn 
whether  the  payors  have  died  since  signing,  would  be  a  curious 
spectacle.  If  such  precautions  were  necessary,  banking  busi- 
ness would  be  paralyzed. 

It  is  said  that  Clark,  Sr.,  might  have  countermanded  the 
check  before  it  was  paid,  or  have  drawn  out  the  money  on 
other  checks.  But  he  did  not  do  so;  neither  did  any  other 
person  representing  him.  A  power  of  revocation  is  of  no  con- 
sequence unless  exercised  in  the  lifetime  of  the  party  holding 
it.  This  is  so  even  in  trusts.  In  Stone  v.  Eackett,  12  Gray, 
232,  the  court  say:  **A  power  of  revocation  is  perfectly  con- 
sistent with  the  creation  of  a  valid  trust.  It  does  not  in  any 
degree  affect  the  legal  title  to  the  property.  That  passes  to 
the  donee,  and  remains  vested  for  the  purposes  of  the  trust, 
notwithstanding  the  existence  of  a  right  to  revoke  it.  If  this 
right  is  never  exercised  according  to  the  terms  in  which  it  is 
reserved,  as  in  the  case  at  bar,  until  after  the  death  of  the 
donor,  it  can  have  no  effect  on  the  validity  of  the  trust  or  the 
right  of  the  trustee  to  hold  the  property."  The  same  prin- 
ciple applies  in  the  case  at  bar.  In  nearly  all  the  cases  relied 
on  for  appellants  the  party  on  whom  the  check  was  drawn  had 
received  some  notice  of  countermand  or  objection  to  the  valid- 
ity of  the  check,  and  had  refused  to  pay  it;  and  in  most  of 
them  the  action  was  by  the  drawee  against  the  payor,  which 
kind  of  action,  according  to  some  of  the  authorities,  can 
never  be  maintained.  For  instance,  in  Simmons  V.  Savings 
Society,  31  Ohio  St.  457,*  much  relied  on  in  support  of  appel- 
lants' position,  the  administrator  of  the  deceased  drawer  had 
notified  the  defendant  not  to  pay  the  check,  and  had  under- 
taken to  revoke  it,  and  defendant  had  refused  to  pay  it.  In 
^27  Am.  Kep.  521. 
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Fourth  Street  Bank  v.  Yardley,  165  U.  S.  643,  it  was  merely 
held  that  *  *  as  between  a  check-holder  and  the  bank ' '  the  former 
cannot  maintain  an  action  against  the  latter,  unless  the  check 
be  accepted  by  the  bank;  and  that  the  mere  giving  and  re- 
ceiving of  such  a  check  without  its  presentation  and  payment 
does  not  give  the  holder  a  priority  over  the  general  creditors 
of  an  insolvent.  There  are  many  authorities  contrary  to  both 
these  propositions ;  but  those  questions  do  not  arise  in  the  case 
at  bar;  here  the  check  was  accepted  and  paid  in  due  course. 
The  action  is  not  brought  by  the  holder  of  a  check  against  the 
bank;  neither  does  any  question  arise  here  about  the  assign- 
ment, equitable  or  otherwise,  of  a  fund.  The  only  question  is 
whether  after  a  bank  has  paid  a  genuine  negotiable  check 
of  its  customer  it  can  be  made  to  pay  it  again  for  the  sole 
reason  that  the  drawer  had  died  the  day  before  its  presenta- 
tion. Appellants  have  cited  some  authorities,  a  few  of  which 
apparently  support  this  proposition,  but  they  nearly  all  deal 
with  cases  where  there  had  been  an  action  by  the  holder 
against  the  bank.  If  there  are  any  which  hold  that  when  the 
bank  had  accepted  and  paid  the  check,  under  circumstances 
like  those  in  the  case  at  bar,  it  can  be  made  to  pay  it  again, 
they  are  not  founded  on  just  principles  and  correct  rea- 
soning. 

In  my  opinion,  the  true  rule  is  stated  in  McGregor  v. 
Loomis,  1  Disn.  247,  where  the  subject  of  the  legal  signifi- 
cance of  checks  is  fully  discussed  and  the  authorities 
cited.  The  court  there  says  that  a  banker,  following  the 
ordinary  business  of  his  calling,  **  gives  the  community  to 
understand  that  those  who  have  funds  in  his  hands  have  not 
only  the  right  to  draw  upon  the  deposit,  but  that  all  drafts 
will  be  paid  on  presentation;  he  opens  virtually  a  letter  of 
credit  to  his  depositor  which  is  a  guaranty  to  him,  as  well 
as  to  all  who  make  advances  upon  the  faith  of  it.  For  all 
practical  purposes,  it  assimilates  itself  to  a  parol  promise  to 
accept  any  check  that  the  owner  of  the  deposit  may  draw; 
and  thus  the  rule  which  binds  the  drawee  of  a  bill  of  exchange 
as  an  acceptor,  when  he  has  promised  in  advance  to  honor  it, 
furnishes  a  strong  analogy,"  citing  cases.  The  opinion  con- 
tains a  quotation  from  Harris  v.  Clark,  3  N.  Y.  120,*  as  f ol- 

»51  Am.  Dec.  352. 
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lows:  *'The  customer  deposits  his  money  in  a  bank  for 
safekeeping,  with  the  understanding  that  he  may  draw  by 
checks,  in  such  sums,  and  at  such  times,  as  may  suit  his  con- 
venience. The  bank  or  banker  receives  it  in  that  condition, 
and  undertakes  to  keep  the  amount  and  pay  the  money 
accordingly.  Checks  are  used  and  treated  as  cash,  and  by 
the  course  of  business  they  are  paid  by  the  bank  or  banker 
on  whom  they  are  drawn  with  the  same  punctuality  and  cer- 
tainty as  if  the  deposits  were  specifically  the  money  of  the 
customers.  Checks  are  therefore  practically  equivalent  to  a 
transfer  of  so  much  of  the  fund  deposited."  The  same 
general  principle  is  stated  by  this  court  in  Janin  v.  London 
and  S.  F.  Bank,  92  Cal.  22,*  where  the  court  says:  "It  is  well 
settled  that  a  bank,  in  receiving  ordinary  deposits,  becomes 
the  debtor  of  the  depositor,  and  its  implied  contract  with  him 
is  to  discharge  this  indebtedness  by  honoring  such  checks  as 
he  may  draw  upon  it,  and  it  is  not  entitled  to  debit  his  ac- 
count with  any  payments  except  such  as  are  made  by  his 
order  or  direction.  {Crawford  v.  West  Side  Bank,  100  N.  Y. 
50;*  Phosnix  Bank  v.  Risley,  111  U.  S.  125.)"  In  Hart 
V.  Ketchum,  121  Cal.  426,  it  was  held  that  if  the  delivery  of 
the  bank-books,  *'the  means  of  obtaining  the  money,"  had 
been  intended  as  a  gift  in  prcesenti,  the  gift  would  have  been 
perfect;  and  the  principle  there  announced  seems  to  cover 
the  case  at  bar.  It  was  there  said  that  "//  the  donee  is 
merely  empowered  to  draw  the  money,  and  is  thereafter  to 
dispose  of  it  in  accordance  with  instructions  from  the  donor, 
he  is  only  an  agent  of  the  donor  and  his  agency  terminates 
with  the  death  of  the  donor";  and  is  not  that  substantially  a 
statement  that  if  there  had  been  no  instructions  as  to  the 
disposition  of  the  money  the  doctrine  of  agency  and  its  ter- 
mination by  death  would  not  have  applied?  Of  course,  a 
bank  is  not  bound  to  pay  a  check  unless  at  the  time  of  its  pres- 
entation there  are  funds  of  the  drawer  to  pay  it  with;  and 
therefore  the  bank  is  in  no  danger  of  incurring  the  risk  inti- 
mated in  the  leading  opinion  in  the  case  at  bar. 

But,  as  hereinbefore  stated,  the  question  involved  here  re- 
lates to  the  rights  of  parties  to  a  negotiable  instrument,  and 
not  to  the  validity  of  a  gift. 

Henshaw,  J.,  concurred. 


» 27  Am.  St.  Kep.  82.  »  53  Am.  Bep.  152. 
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The  following  is  the  opinion  of  Department  Two,  rendered 
on  the  eighteenth  day  of  November,  1901,  referred  to  in  the 
dissenting  opinion  of  Mr.  Justice  McFarland: — 

McFARLAND,  J. — Action  by  executors  of  John  W.  Clarke, 
Sr.,  deceased,  against  the  Placer  County  Bank,  a  corporation, 
to  recover  one  thousand  dollars  alleged  to  have  been  depos- 
ited by  the  decedent  with  the  defendant  and  to  have  remained 
on  deposit  at  the  time  of  the  decedent's  death.  Judgment 
was  rendered  for  defendant,  and  plaintiflEs  appeal  from  the 
judgment.  The  ca^e  was  tried  without  a  jury  and  upon  an 
agreed  statement  of  facts. 

In  the  month  of  November,  1897,  the  decedent  had  twelve 
hundred  dollars  on  deposit  in  the  bank  of  respondent.  He 
wished  to  make  a  gift  of  one  thousand  dollars  to  his  son  John 
W.  Clarke,  Jr. ;  and  for  that  purpose,  in  said  month,  he  drew 
the  following  check  on  the  respondent:  *'Pay  John  W. 
Clarke,  Jr.,  or  bearer,  ($1000)  one  thousand  dollars,"  and 
gave  the  check  to  John,  Jr.,  saying  he  **  could  get  the  money 
from  the  bank."  The  following  appears  in  the  statement  of 
facts:  "However,  after  delivering  the  check  he  stated  that 
he  wished  his  son  John,  Jr.,  would  not  present  the  check  until 
after  his,  John  W.  C,  Sr.'s,  death,  and  John,  Jr.,  in  consider- 
ation for  his  father's  wish,  kept  the  check  and  did  not  pre- 
sent it  for  payment  until  the  morning  after  the  death  of  his 
father,  John  W.  C,  Sr."  Clarke,  Sr.,  died  on  the  29th  of 
September,  1898;  and  the  next  day  the  check  was  presented 
by  John,  Jr.,  to  the  bank  and  it  was  by  the  latter  paid.  At 
that  time  the  respondent  knew  of  the  death  of  Clarke,  Sr. 

It  is  obvious  that  no  importance  attaches  to  the  fact  that 
"after  delivery  of  the  check"  the  drawer  expressed  his  wish 
that  the  check  would  not  be  presented  until  after  his  death. 
Clarke,  Jr.'s,  rights,  whatever  they  may  be,  were  fixed  by  the 
delivery  of  the  check  and  were  not  affected  by  what  his 
father  said  afterwards;  he  could  have  cashed  it  immediately, 
and  did  not  even  say  that  he  would  not  do  so.  We  have 
therefore  the  simple  case  of  a  negotiable  check  on  a  bank 
made  and  delivered  to  the  payee  in  the  lifetime  of  the  drawer, 
and  not  presented  for  payment  until  after  the  latter 's  death; 
but  actually  paid  on  presentation. 

Appellants  contend  that  the  foregoing  facts  did  not  con- 
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stitute  an  executed  gift,  but  was  merely  a  promise  to  give 
because  the  drawer  retained  the  power  to  substantially  revoke 
it  by  drawing  out  the  money  before  the  presentation  of  the 
check  given  to  his  son,  and  because  the  money  might  have 
been  levied  upon  by  the  drawer's  creditors  before  such  pres- 
entation. Some  authorities  in  other  jurisdictions  are  relied 
on ;  but  they  are  mostly  cases  where  insolvency  had  occurred 
between  the  drawing  of  a  general  check  and  its  presentation, 
and  creditors,  receivers,  etc.,  had  intervened  and  prevented 
its  payment;  and  it  was  held  that  such  general  check,  unpaid 
and  not  certified  by  the  drawee,  did  not  create  a  preferred 
equitable  lien  on  a  special  fund.  We  have  been  referT«ed  to 
no  case  where  it  was  held  that  a  negotiable  check  was  not 
good  merely  because  the  drawer  had  died  before  presenta- 
tion and  payment.  The  check  was  itself  property.  If  it  had 
been  presented  the  day  before  the  drawer's  death,  the  bank, 
of  course,  would  have  had  no  legal  cause  to  refuse  its  pay- 
ment; and  what  legal  cause  did  it  have  for  such  refusal  when 
it  was  presented  the  day  after  his  death?  How  did  his  death 
affect  the  validity  of  the  negotiable  instrument  in  question? 
No  rule  like  that  which  obtains  in  cases  of  agency  can  be  here 
invoked.  Of  course,  in  such  cases,  when  the  principal  dies 
the  agency  ends;  but  there  is  no  relation  of  principal  and 
agent  between  the  parties  to  a  negotiable  instrument ;  it  is  the 
same  after  as  before  the  death  of  the  maker.  It  is  said  that 
Clarke,  Sr.,  could  have  drawn  the  money  from  the  bank  at 
any  time  before  Clarke,  Jr.,  had  presented  the  check  in  ques- 
tion. Certainly  he  had  the  naked  power  to  perform  that 
wrongful  act,  although  he  could  not  have  done  so  rightfully; 
and  in  that  event,  if  the  bank,  having  no  knowledge  of  the 
former  check,  had  paid  the  second  check  of  Clarke,  Sr.,  as  it 
might  safely  have  done,  then  Clarke,  Jr.,  would  have  been 
put  to  his  remedy  on  his  check  against  the  drawer.  But 
Clarke,  Sr.,  did  not  do  that  act.  When  Clarke,  Jr.,  presented 
the  check,  no  other  check  having  been  presented,  the  bank 
would  have  had  no  defense  for  a  refusal  to  pay  it. 

Our  conclusion  is,  that  the  delivery  of  the  check  gave 
Clarke,  Jr.,  who  could  have  cashed  it  at  any  time,  such 
immediate  possession  and  control  of  the  thing  intended  to  be 
given  as  constituted  a  completed  and  perfected  gift 

The  judgment  appealed  from  is  aflBrmed. 
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J.  W.  MoCLUNG,  Respondent,  v.  J.  J.  MOORE,  etc.,  Ap- 
pellant. 

Appeal  —  Disobkdikncv  of  Jury  to  Instructions  —  Appellant  not 
Injured — The  disobedience  of  the  jury  to  the  instructions  of  the 
court,  that,  if  thej  found  for  the  plaintiff  on  the  contract  alleged, 
they  should  find  for  the  full  amount  claimed,  otherwise  they  should 
find  for  the  defendant,  in  that  they  found  for  the  plaintiff  in  a  less 
amount,  is  error  of  which  the  plaintiff  might  complain,  but  is  not  to 
the  injury  of  the  defendant,  and  cannot  be  complained  of  by  him 
upon  appeal  from  a  judgment  against  him  for  the  less  amount. 

ID.--PRESUMPTION    IN    FAYOR   0»   VERDICT— ABANDONED    COUNT.— Where 

the  jury  were  expressly  instructed  that  the  second  count  of  the 
plaintiff's  complaint  was  abandoned,  and  that  if  they  did  not  find 
for  the  plaintiff  on  the  contract  alleged  in  the  first  count,  they  must 
find  for  the  defendant,  it  must  be  presumed  upon  appeal  in  favor 
of  the  verdict  that  they  did  not  find  upon  the  abandoned  count, 
but  obeyed  the  instructions  of  the  court  in  that  regard. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Gordon  &  Young,  for  Appellant. 

Henley  &  Costello,  for  Respondent 

COOPER,  C. — Appeal  from  judgment  in  favor  of  plaintiff 
and  order  denying  defendant's  motion  for  a  new  trial.  The 
action  was  brought  to  recover  of  defendant  a  commission 
for  services  in  selling  8,497  tons  of  coal.  The  complaint  con- 
tains two  counts ;  the  first  on  an  express  contract,  by  which  it 
is  alleged  that  the  defendant  agreed  to  pay  plaintiff  fifty 
cents  per  ton  as  commission;  the  second  for  the  reasonable 
value  of  plaintiff's  services  as  a  broker  in  selling  the  coal, 
which,  it  is  alleged,  was  $3,500. 

The  second  count  was  abandoned  during  the  trial,  leaving 
the  contest  solely  on  the  express  contract  as  alleged  in  the 
first  count.    The  case  was  tried  before  a  jury,  and  a  verdict 
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rendered  for  plaintiflE  in  the  sum  of  $764.73,  for  which  sum 
judgment  was  entered.  No  error  is  claimed  as  to  the  admis- 
sion or  exclusion  of  evidence,  nor  as  to  any  instruction  given 
or  refused.  No  claim  is  made  as  to  the  insufficiency  of  the 
evidence  to  justify  the  verdict,  if  it  had  been  for  a  larger 
amount.  But  the  sole  contention  of  defendant's  counsel  is, 
that  the  jury  disregarded  the  instructions  of  the  court,  and 
that  its  verdict,  if  for  the  plaintiff,  should  have  been  for 
$2,988.50,  the  amount  that  was  due  plaintiff  if  the  express 
contract  was  found.  The  court  instructed  the  jury  that  the 
plaintiff  relied  solely  upon  the  express  contract,  and  that  if 
they  found  that  the  contract  was  made  as  alleged,  then  their 
verdict  should  be  for  plaintiff  in  the  amount  claimed.  The 
court  further  instructed  the  jury,  that  '*if,  on  the  other  hand, 
you  find  that  no  special  agreement  was  made,  then  your  verdict 
should  be  for  the  defendant." 

As  the  verdict  was  not  for  defendant,  the  jury  found  by 
implication  that  there  was  a  special  agreement,  as  testified 
to  by  plaintiff.  The  court  told  the  jury  that  if  they  found 
such  special  agreement,  then  the  plaintiff  should  have  a  ver- 
dict for  the  amount  claimed.  The  jury  disregarded  the  in- 
struction as  to  the  amount  of  its  verdict,  thereby  giving 
plaintiff  a  verdict  for  $2,223.77  less  than  he  should  have  had 
under  the  express  agreement.  While  the  plaintiff  might  have 
appealed  and  claimed  that  the  verdict  was  injurious  to  him 
by  being  for  less  than  he  was  entitled  to  under  the  agreement, 
it  cannot  be  claimed  by  defendant  that  the  error  committed 
by  the  jury  injured  him.  He  does  not  contend  that  the  evi- 
dence would  not  have  supported  a  verdict  for  the  full  amount 
claimed  by  plaintiff.  If  it  would  support  a  verdict  for 
$2,988.50,  it  supports  the  verdict  for  $764.73.  The  greater 
includes  the  less.  It  is  claimed  that  the  jury  found  for  the 
plaintiff  on  the  second  count  contrary  to  the  instructions  of 
the  court.  We  cannot  so  presume.  The  court  expressly  told 
the  jury  that  the  second  count  was  abandoned,  and  that  if 
they  did  not  find  a  contract  the  verdict  should  be  for  defend- 
ant. We  must  presume  that  the  jury  obeyed  the  instructions 
of  the  court  in  order  to  sustain  their  verdict.  All  presump- 
tions here  are  in  favor  of  the  verdict.  We  cannot  presume,  in 
face  of  the  verdict,  that  the  jury  obeyed  the  instruction  as 
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to  the  amount,  but  the  defendant  cannot  complain  of  error 
which  did  him  no  injury. 
The  judgment  and  order  should  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison^  J.,  Van  Dyke,  J.,  Qaroutte,  J. 


[S.  F.  No.  2287.    Department  One.— December  29,  1902.] 

DONOHOE-KELLY  BANKING  COMPANY,  Respondent, 
V.  SOUTHERN  PACIFIC  COMPANY,  and  JOHN  H. 
SHINE,  United  States  Marshal,  Appellants;  and 
CHARLES  G.  WILLEY,  Respondent 

Checks— Assignment— Garnishment.— The  delivery  of  an  ordinary 
check  npon  a  bank  for  part  of  the  fund  standing  therein  to  the. 
credit  of  the  drawer,  does  not,  prior  to  its  presentation,  operate  as 
an  assignment  of  the  fund  pro  tanto,  and  a  garnishment  of  the 
fund  under  execution  as  belonging  to  the  drawer  will  prevail  over 
all  unpresented  and  unaccepted  checks  previously  drawn  thereupon. 

Id.— Execution— Identity  or  Person— Name  Duterently  Spelled— 
Idem  Sonans— Finding.— The  name  Welch  seems  to  be  idem 
sonans  with  Welsh;  and  where  the  given  name  and  middle  initial 
are  the  same,  and  the  court  finds  that  the  same  person  was  intended 
by  each  speUing,  the  identity  of  the  person  is  clearly  established, 
and  there  is  no  variance  in  the  name  which  is  fatal  to  the  writ  of 
execution. 

Id.— Garnishment  under  Judgment  tor  Defendant.— A  defendant  in 
whose  favor  judgment  has  been  rendered  has  the  same  right  of 
garnishment  under  execution  against  the  plaintiff  which  a  plaintiff 
has  under  |in  attachment,  or  under  a  judgment  and  execution 
against  the  defendant. 

Id.— Notice  of  Garnishment— Name  of  Bank.— A  notice  of  garnish- 
ment served  upon  the  *  *  Donohoe-Kelly  Company,"  instead  of  the 
' * Donohoe-Kelly  Banking  Company,"  is  not  void  when  there  is  no 
pretense  that  it  was  not  served  on  the  right  party  owing  the  debt, 
and  it  appears  that  the  levy  was  made  as  required  by  law,  and  no 
question  is  made  that  the  eorporation  intended  to  be  reached  was 
the  "Bonohoe-Kelly  Banking  Company." 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  E.  Foulds,  for  Appellants. 

P.  G.  Galpin,  and  Crandall  &  Bull,  for  Respondent. 

CHIPMAN,  C— Plaintiff  brought  the  action  to  compel  the 
claimants  to  interplead  and  litigate  among  themselves  the  right 
to  $336.43,  which  was  on  deposit  with  plaintiff  in  the  name 
of  John  0.  Welsh,  on  October  22,  1898.  It  appears  that 
on  that  day  Welsh  drew  a  check  on  plaintiff  bank  in  favor  of 
Virgin  &  Co.,  Ashland,  Or.,  for  $37  and  mailed  it  to  the  payee. 
On  October  22,  1898,  he  drew  two  other  checks  on  plaintiff, 
one  for  $125,  in  favor  of  J.  J.  Sheafor,  and  one  for  $200  in 
favor  of  J.  W.  Parker.  The  Sheafor  check  was  delivered  to 
Sheafor  a  day  or  two  after  it  was  drawn.  The  third  check, 
for  $200,  was  not  delivered  until  after  October  27,  1898.  In 
an  action  pending  in  the  United  States  circuit  court,  wherein 
John  0.  Welsh  was  plaintiff  and  Southern  Pacific  Company 
was  defendant,  the  latter  obtained  judgment  against  Welsh 
for  $1,150.12.  On  October  24,  1898,  said  Southern  Pacific 
Company  caused  a  writ  of  execution  to  issue  out  of  said  cir- 
cuit court,  but  in  the  title  of  the  case  in  such  writ  the  name  of 
plaintiff  therein  was  spelled  Welch  instead  of  Welsh.  The 
writ  was  served  on  plaintiff  herein  by  defendant  Shine,  Uni- 
ted States  marshal,  on  October  27,  1898,  by  notice  of  gar- 
nishment. After  the  service  of  garnishment  these  several 
checks  were  presented  for  payment,  and  payment  was  re- 
fused. Thereafter  they  were  assigned  to  defendant  Willey, 
who  is  now  the  holder.  In  the  pleadings  in  the  present  case 
the  name  Welsh  was  again  misspelled  and  he  was  referred  to 
as  Welch.  The  trial  court  found  that  the  defendant  referred 
to  as  John  0.  Welch  in  plaintiff's  complaint  and  in  the  cross- 
complaint  of  the  Southern  Pacific  Company  and  Marshal 
Shine  is  the  same  person  referred  to  as  John  O.  Welsh,  plain- 
tiff in  the  said  action  in  the  United  States  circuit  court  and 
in  the  said  writ  of  execution,  and  is  the  same  person  who 
on  October  22,  1898,  had  on  deposit  with  plaintiff,  in  the 
name  of  John  0.  Welsh,  the  said  sum  of  $356.43,  which  was 
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still  so  on  deposit  on  October  27,  1898,  when  garnishment 
was  served  upon  plaintiflE  and  as  alleged  in  the  cross-com- 
plaint. Upon  these  facts  the  trial  court  decided  that  the 
checks  to  Virgin  &  Co.  and  J.  J.  Sheaf  or  ($37  and  $125) 
should  be  paid  to  the  holder.  As  to  the  $200  check,  which 
was  not  delivered  until  after  service  of  the  garnishment,  the 
court  held  that  the  holder  was  not  entitled  to  payment. 
Judgment  was  accordingly  rendered  in  favor  of  Willey  for 
$162,  and  the  balance  of  the  funds,  after  deducting  the  costs 
of  the  action,  were  ordered  paid  to  the  marshal  for  the 
Southern  Pacific  Company.  Defendants  the  Southern  Pacific 
Company  and  Shine  appeal  from  the  judgment  on  bill  of 
exceptions. 

1.  A  bank-check  is  a  bill  of  exchange.  (Civ.  Code,  sec. 
3254.)  The  statute  provides  that  '*A11  persons  having  in 
their  possession  or  under  their  control  any  credits  or  other 
personal  property  belonging  to  the  defendant,  or  owing  any 
debts  to  the  defendant,  at  the  time  of  service  upon  them  of 
a  copy  of  the  writ  and  notice,  as  provided  in  the  last  two 
sections,  shall  be  .  .  .  liable  to  the  plaintiflE  for  the  amount  of 
such  credits,"  etc.  (Code  Civ.  Proc,  sec.  544.)  It  is  obvious 
that  unless  the  Virgin  &  Co.  and  the  Sheafor  checks  had  the 
eflfect  to.  assign  or  transfer  the  deposit  pro  tanto  to  the  payees 
at  the  date  of  their  delivery  (which  was  prior  to  the  garnish- 
ment) the  amount  on  deposit  with  the  bank  to  the  credit  of 
Welsh  was  a  credit  belonging  to  Welsh,  or,  in  other  words» 
was  a  d^bt  owing  to  him  by  the  bank,  when  it  was  summoned 
as  garnishee.  The  assignment,  if  such  it  was,  must  have 
changed  the  title  to  the  credit  from  Welsh  to  the  payees  and 
made  it  their  property.  The  contention  of  respondent  is,  that 
such  was  the  eflfect  of  the  checks,  and  that  they  worked  an 
equitable  assignment  pro  tanto;  that  the  attaching  creditor 
can  only  acquire  such  rights  to  the  property  attached  as  the 
debtor  had  at  the  time  the  attachment  was  served ;  and  as  the 
debtor's  authority  over  the  fund  ceased  after  he  had  given 
checks  for  its  withdrawal,  the  creditor  gets  nothing  by  his 
attachment.  In  support  of  his  contention  respondent  cites 
Hassie  v.  Ood  Is  With  Us  Cong.,  35  Cal.  378 ;  Grain  v.  AU 
drich,  28  Cal.  514;^  Redondo  B.  Co,  v.  California  etc.  Co., 

^^^Am.  Dec.  423. 
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101  Cal.  322;  Oppenhetmer  v.  First  Nat.  Bank,  20  Mont.  192  j 
Schuler  v.  Israel,  120  U.  S.  506;  Home  v.  Stevens,  79  Me. 
262;  DUlman  v.  Carlin,  105  Wis.  14;*  Skobis  v.  Ferge,  102 
Wis.  122;  Fanner  v.  Smith,  31  Neb.  107;*  Pease  v.  Ikm- 
dauer,  63  Wis.  20 ;  •  Rood  on  Garnishment,  sec.  71,  and  cases 
in  note  101;  Bank  of  America  v.  Indiana  Banking  Co,,  114 
111.  484,  and  two  other  Illinois  cases  there  cited.  We  have 
examined  these  authorities  with  some  care,  but,  with  the  ex- 
ception of  the  Illinois  cases,  they  do  not  support  the  position 
of  respondent.  In  the  Illinois  cases  cited,  following  previous 
decisions  of  that  court,  it  was  held  that  when  a  depositor 
draws  a  check  on  his  banker,  who  has  funds  of  the  depositor 
to  an  equal  or  greater  amount,  it  operates  to  transfer  the 
sum  named  in  the  check  to  the  payee,  who  might  sue  for  and 
recover  the  same  from  the  depositary;  that  a  transfer  of  the 
check  carries  with  it  the  title  to  the  amount  named  in  the 
check  to  each  successive  holder,  and  that  it  is  not  in  the  power 
of  the  drawer  to  countermand  the  order  of  payment.  "The 
drawing  of  the  checks  .  .  .  operated  precisely  as  if  the  money 
had,  in  fact,  been  drawn  out  of  the  bank  before  the  issuing 
and  service  of  the  process  of  garnishment.  •  •  .  The  legal 
effect  of  drawing  these  two  checks  was  the  reduction  or  draw- 
ing out  of  the  bank  the  amounts  therein  specified,  and  lessens 
the  fund  to  that  extent  that  was  subject  to  attachment,  al- 
though liot  presented  for  payment  until  after  the  process  was 
served  on  the  garnishee.'' 

In  section  71  of  Rood  on  Garnishment,  cited  by  respondent, 
some  of  the  cases  on  both  sides  of  the  question  are  given  in 
the  notes.  But  in  section  72  the  author  states:  **It  is  believed 
that,  with  the  above  exceptions,  the  holder  of  a  mere  order 
upon  the  garnished  fund  has  no  claim  to  it  which  he  can 
maintain  against  a  garnishment  served  between  the  giving  of 
such  order  and  its  acceptance  by  the  drawee,"  (citing  Poole 
^  V.  Carhart.  71  Iowa,  37;  Holbrook  v.  Payne,  151  Mass.  383;  * 
Hobson  V.  Keliy,  87  Mich.  187 ;  Baer  v.  English,  84  Ga.  403 ; » 
Jones  V.  Olover,  93  Ga.  484).  It  has  been  suggested  that  the 
decisions  of  this  court  sustain  the  position  of  respondent  A 
review  of  them  will,  perhaps,  not  be  without  value. 


*  76  Am.  St.  Rep.  902. 

*  21  Am.  St.  Rep.  456, 

« 28  Am.  St.  Eep.  510. 

•  20  Am.  St.  Rep.  372. 

•53  Am.  Bep.  247. 
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In  McEwen  v.  Johnson,  7  Cal.  258,  the  syllabus  ib,  that 
**An  order  drawn  by  a  creditor  on  his  debtor  is  prima  facie 
evidence  of  an  assignment  of  the  debt  pro  tanto,  and  if  ac- 
cepted will  bind  the  parties."  The  order  was  by  one  North 
to  ''pay  Samuel  Soule  eleven  hundred  dollars  out  of  my 
wages,  earnt  building  a  steamboat  for  you  on  the  Colorado 
River  the  past  five  months.''  It  was  directed  to  B.  M.  Harts- 
home,  and  was  accepted  by  Hartshome  as  follows:  **I  accept 
^his  order  when  in  funds,"  and  the  evidence  showed  that 
defendants  had  accepted  North's  order  before  plaintiff's  at- 
tachment was  served  on  North's  creditors.  The  facts  in  the 
case  do  not  sustain  the  rule  enunciated  in  the  sylMus. 

Wheatley  v.  Strobe,  12  Cal.  92,^  is  frequently  quoted  by 
authors  and  judges,  and  sometimes  on  both  sides  of  the  ques- 
tion. The  order  read:  **Mr.  Strobe:  Please  pay  the  bearer 
of  these  lines  two  hundred  and  thirty-six  dollars,  and  charge 
the  same  to  my  account."  Signed  E.  D.  Wheatley.  Strobe 
was  indebted  to  Wheatley,  Wheatley  to  Howell,  and  Howell 
to  Wilcoxson  &  Co.  It  was  to  pay  his  debt  that  Wheatley 
gave  the  order  on  Strobe  to  Howell.  The  order  was  presented 
to  Strobe  on  July  25th  and  accepted  verbally.  Soon  after- 
wards Wilcoxson  &  Co.,  judgment  creditors  of  Howell,  gar- 
nished the  debt,  if  any,  due  by  Strobe  to  Howell,  by  virtue  of 
this  order.  Subsequently  Wheatley  commenced  the  suit 
against  Strobe  to  recover  the  original  debt.  Strobe  admitted 
the  indebtedness,  but  set  up  the  order,  his  verbal  acceptance, 
and  the  garnishment  of  Wilcoxson  &  Co.,  and  asked  that  the 
latter  be  made  parties,  and  he  be  allowed  to  pay  the  amount 
into  court.  Wilcoxson  &  Co.  intervened,  setting  up  the  same 
facts,  and  also  the  fact  that  the  order  was  given  for  a  debt 
due  by  Wheatley  to  Howell  and  claiming  under  their  garnish- 
ment. A  demurrer  was  sustained  in  the  lower  court  to 
Strobe's  answer,  and  the  petition  of  intervention  was  denied. 
Defendant  appealed.  Field,  J.,  delivered  the  opinion.  It 
was  held  that  the  order  was  a  bill  of  exchange,  and  the  written 
acceptance  of  Strobe  was  necessary  to  charge  him  as  acceptor 
under  the  statute.  He  was  therefore  held  not  liable  on  the 
order.  But  it  was  also  held  that  the  order,  though  not  avail- 
able as  a  bill  of  exchange  against  Strobe,  for  want  of  accept- 
ance, operated  as  an  equitable  assignment  of  the  demand  of 
^  73  Am.  Dec-  522. 
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Wheatley  to  Howell.  The  reason  given  for  this  is  thus  stated : 
''It  [the  order]  was  given  for  an  antecedent  debt,  and  for  the 
full  amount  of  the  demand  against  Strobe.  The  consideration 
was  valuable,  and  there  was  no  splitting  of  the  amount  due 
into  distinct  and  different  causes  of  action ;  and  in  such  cases 
it  is  well  settled  that  an  order,  whether  accepted  or  not,  oper- 
ates as  an  assignment  of  the  debt  or  fund  against  which  it  is 
drawn.  .  .  .  After  the  delivery  and  presentation  of  the  order, 
the  debt  due  by  Strobe  could  not  be  reached  on  attachment 
issued  by  the  creditors  of  Wheatley";  and  this  because,  as 
was  said,  ''Courts  of  law,  equally  with  courts  of  equity 
(under  our  system)  gave  effect  to  assignments  like  the  one 
under  consideration,  by  controlling  the  proceeds  of  the 
judgments  recovered  for  the  benefit  of  the  assignee," 
(citing  cases). 

Pierce  v.  Robinson,  13  Cal.  116,  decided  nothing  further 
than  that  an  order  to  pay  a  debt  out  of  a  particular  fund 
belonging  to  the  debtor  constituted  an  equitable  assignment 
of  the  fund  pro  tanto.  Field,  J.,  said:  "The  agreement,  un- 
der the  circumstances  of  the  case,  must  be  deemed  to  have 
operated  as  an  equitable  assignment  of  the  surplus,  so  soon 
as  it  existed,  for  the  benefit  of  the  laborers." 

In  Pope  V.  Huthj  14  Cal.  404,  the  court  said :  "  We  think  it 
not  important  to  consider  whether  this  order  is  technically  a 
bill  of  exchange.  But  we  regard  it  as  an  equitable  assign- 
ment of  the  funds  in  the  hands  of  Huth  &  Co.,  to  the  payee ; 
and  Huth  &  Co.  having  notice  of  this  assignment,  would  be 
liable  to  them  for  the  amount,  even  in  absence  of  an  express 
promise  to  pay  it."  The  court,  however,  found  that  there  was 
an  implied  promise  of  the  drawees  to  pay. 

Orain  v.  Aldrich,  38  Cal.  514,^  decided  that  an  assignment 
of  part  of  an  entire  demand  is  void  at  law,  unless  done  with 
the  consent  of  the  debtor;  but  such  an  assignment  is  valid 
in  equity,  without  the  consent  of  the  debtor,  where  the  as- 
signor is  made  a  party,  with  a  prayer  for  an  account  and 
apportionment  of  the  debt  due  from  the  defendants.  The 
case  assumes  an  assignment,  and  the  question  now  here  was 
not  decided. 

Hobart  v.  Tyrrell,  68  Cal.  12,  decided  only  that  an  order 
drawn  by  creditors  on  their  debtor,  and  accepted  by  the  latter, 

*  99  Am.  Dec.  423. 
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operates  as  an  assignment  of  so  much  of  the  debt  as  is  repre- 
sented by  the  orders. 

Cashman  v.  Harrison,  90  Cal.  297,  was  an  action  by  the 
payee  against  the  drawer  of  a  bill  of  exchange.  In  the  course 
of  the  opinion  the  court  said:  **The  bill  itself,  before  accept- 
ance, has  no  tendency  to  prove  an  assignment,  but  the  con- 
trary," (citing  cases).  Quoting  from  a  New  York  case  it 
was  further  said:  **The  principle  appears  to  be  firmly  estab- 
lished that  a  bill  of  exchange  does  not  of  itself  give  to  the 
holder,  either  at  law  or  in  equity,  a  lien  upon  the  funds  of 
the  creditor  in  the  hands  of  the  debtor  until  after  acceptance 
by  the  latter."    Other  cases  to  like  effect  are  cited. 

In  Lawrence  Nat.  Bank  v.  Kowalsky,  105  Cal.  43,  the  court 
held  that  ''an  equitable  assignment  of  a  specific  demand  or 
particular  indebtedness  may  be  effected  by  means  of  an  in- 
strument having  the  form  of  an  order  or  bill  of  exchange 
drawn  by  the  creditor  upon  the  debtor  for  its  full  amount, 
when  mch  is  the  intention  of  the  drawer  and  payee/*  (citing 
Wheatley  v.  Strobe,  12  Cal.  92,*  and  adding  that  Cashman 
▼.  Harrison  was  not  intended  to  overrule  the  latter  case). 

In  the  case  of  Curtner  v.  Lyndon,  128  Cal.  35,  the  lower 
court  had  found  as  matter  of  fact  that  the  order  had  the 
effect  of  an  assignment,  and  this  court  on  appeal  said:  **We 
will  not  set  aside  that  construction."  The  fund  was  claimed 
under  an  attachment  levied  after  the  order  had  been  pre- 
sented to  the  debtor  holding  the  fund.  Nothing  in  the  case 
warrants  the  belief  that  the  court  intended  to  give  support  to 
the  doctrine  contended  for  by  respondent. 

So  in  Mclntyre  v.  Hauser,  131  Cal.  11,  the  court  held  that 
the  transaction,  such  as  it  was,  constituted  an  equitable  as- 
signment, and  it  was  in  view  of  the  facts  that  the  court  said : 
''It  is  elementary  that  an  assignment  of  a  chose  in  action 
takes  precedence  over  a  subsequent  garnishment,"  (citing 
Walling  v.  Miller,  15  Cal.  38;  and 'as  to  such  particular  facts 
as  would  constitute  an  equitable  assignment,  reference  is 
made  to  Pope  v.  Huth,  14  Cal.  404). 

These  are  the  only  cases  we  have  found  which  bear  upon 
the  question  now  before  us,  and  they  seem  to  me  to  leave  the 
precise  point  at  least  res  integra,  but  with  a  tendency  towards 
the  contention  of  appellanta, 

*  73  Am.  Dec.  522. 
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Turning  to  the  view  of  the  question  presented  by  appel- 
lants, we  find  the  cases  quite  numerous  holding  that  an  order, 
check,  or  bill  of  exchange  drawn  for  part  of  a  fund,  does  not 
operate  as  an  assignment  of  that  part  or  give  a  lien  as  against 
the  drawee,  unless  he  consent  to  the  appropriation  by  an 
acceptance  of  the  draft.  We  are  not  concerned  with  those 
cases  holding  that  a  check  or  bill  of  exchange  may  be  treated 
as  an  equitable  assignment  pro  tanto  where  the  drawer  and 
payee  intended  the  check  to  have  such  effect;  nor  with  those 
cases  dealing  with  checks  drawn  against  a  special  fund ;  nor 
with  cases  where  the  order  or  check  is  for  the  precise  balance 
due  from  the  depositary,  from  which  an  inference  may  be 
drawn  that  an  assignment  was  intended ;  nor  with  the  ques- 
tion whether  the  payee  may,  in  his  own  name,  have  an  action 
on  the  check  against  the  drawee  with  or  without  presentation 
and  refusal  to  pay;  nor  whether  he  must  look  to  the  drawer; 
or  if  he  sue,  that  he  must  sue  in  the  drawer's  name  for  the 
use  of  the  payee.  Much  learning  has  been  expended  on  these 
questions,  and  while  they  may  have  more  or  less  bearing, 
arguendo  of  the  question  here,  it  seems  to  us  that  unless  we 
can  hold  the  check  to  be  an  assignment,  legal  or  equitable, 
pro  tanto  we  must  hold  that  the  garnishment  takes  prece- 
dence. 

It  was  held  by  the  supreme  court  of  the  United  States  in 
Fourth  Street  Bank  v.  Yardlexf,  165  U.  S.  634,  to  be  settled 
law  that  a  check  drawn  in  the  ordinary  form  does  not,  as 
between  the  maker  and  the  payee,  constitute  an  equitable 
assignment  pro  tanto  of  an  indebtedness  owing  by  the  bank 
upon  which  the  check  has  been  drawn,  and  that  the  mere 
giving  and  receipt  of  the  check  does  not  entitle  the  holder  to 
priority  over  general  creditors  in  a  fund  received  from  such 
bank  by  an  assignee  under  a  general  assignment  made  by  the 
debtor  for  the  benefit  of  his  creditors.  It  was  also  held  as  the 
settled  doctrine  of  that  court  that  the  owner  of  a  chose  in 
action  in  the  custody  of  another  may  assign  a  part  of  such 
right,  and  an  assignment  of  this  nature  will  be  enforced  in 
equity.  Some,  but  by  no  means  all,  of  the  cases  decided  by 
English  courts  and  by  state  appellate  courts,  supporting  this 
view,  are  cited  and  reviewed.  In  First  National  Bank  v. 
Dubuque  etc.  B.  B.  Co,,  52  Iowa,  387,^  it  was  held  that  a  bill 
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of  exchange  drawn  upon  a  general  fund,  and  not  accepted 
by  the  drawee,  does  not  operate  as  an  assignment  of  the  fund, 
but  is  evidence  to  be  considered  with  other  circumstances  in 
dietermining  the  intention  of  the  parties.  In  Harrison  v. 
Wright,  100  Ind.  515,^  a  similar  ruling  was  made.  The  court 
there  said  (p.  538)  **that  a  check  in  the  ordinary  form  upon 
the  drawer's  banker,  without  words  of  transfer,  and  drawn 
upon  no  particular  designated  fund,  does  not  operate  as  an 
appropriation  or  equitable  assignment  of  a  fund  in  the  hands 
of  the  drawee,  nor  does  it  operate  as  an  assignment  of  a  part 
of  the  drawer's  chose  in  action  against  the  drawee."  Among 
other  reasons  given  for  this  conclusion,  the  court  said:  *'In 
the  absence  of  evidence  to  the  contrary,  or  a  showing  of  an 
intention  to  assign  a  part  of  a  fund  in  the  hands  of  a  drawee, 
•  •  .  it  should  be  presumed  that  the  payee  or  holder  of  a 
check  takes  it  upon  the  credit  of  the  drawer,  of  whom  he  may 
collect,  if  payment  be  refused  by  the  drawee."  Among  the 
cases  cited  in  support  of  the  doctriije  of  the  Yardley  case,  are 
Covert  V.  Rhodes,  48  Ohio  St.  66,  and  Hopkinson  v.  Forster, 
L.  R.  19  Eq.  74,  where  it  was  said  by  the  master  of  the  rolls : 
**You  can  have  no  charge  in  equity  without  an  intent  to 
charge."  {Shand  v.  Du  Boisson,  L.  R.  18  Eq.  283;  Thomp- 
son V.  Simpson,  L.  R.  5  Ch.  659;  Citizens'  Bank  v.  First  Nat- 
ional Bank  of  New  Orleans,  L.  R.  6  H.  L.  352.) 

It  was  held  in  Bullard  v.  Randall,  1  Gray,  605,"  that  a 
check  for  a  part  of  the  drawer's  funds  in  a  bank  constitutes 
no  assignment  of  that  part  of  such  funds,  until  presented 
for  payment  and  accepted  by  the  bank,  although  verbally 
assented  to  by  the  cashier  when  absent  from  the  bank ;  and  in 
that  case  the  bank,  summoned  as  trustee  of  Randall,  was 
compelled  to  account  to  Randall  as  between  him  and  the 
payee  of  the  check.  In  Sands  v.  Matthews,  27  Ala.  399,  it 
was  held  that  the  drawee  of  a  bill  of  exchange  before  accept- 
ance was  liable  to  garnishment.  (See,  also.  National  Com. 
Bank  v.  Miller  &  Co,,  77  Ala.  168,*  and  Mayer  v.  Chattahoo- 
chee Bank,  51  Ga.  325.)  In  O'Connor  v.  Mechanics'  Bank, 
124  N.  Y.  324,  it  was  decided  that  an  ordinary  uncertified 
check  upon  a  general  bank  account  is  neither  a  legal  nor  an 
equitable  assignment  of  any  part  of  the  sum  standing  to  the 
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credit  of  the  depositor,  and  confers  no  right  upon  the  payee 
which  he  can  enforce  against  the  bank;  and  further,  that 
such  a  check  is  simply  an  order  which  may  be  countermanded 
and  payment  forbidden  by  the  drawer  at  any  time  before  it 
is  actually  cashed.  In  this  case  the  proceedings  were  at  law 
by  a  receiver,  appointed  supplementary  to  execution,  to  re- 
cover a  sum  of  money  deposited  with  defendant,  and  alleged 
to  belong  to  the  judgment  debtor.  The  principle  already 
stated,  as  to  the  effect  of  a  check,  was  reaffirmed  on  the 
authority  of  the  courts  of  that  and  other  states,  and  the  cases 
were  quite  fully  reviewed.  In  Duncan  v.  Berlin,  60  N.  Y.  151, 
it  was  held  that  where  the  balance  due  a  depositor  in  a  bank 
is  levied  on  by  virtue  of  an  attachment  against  the  depositor, 
the  bank  is  not  authorized  to  deduct  an  outstanding  check 
given  by  the  depositor  to  a  third  person  which  had  not  prior 
to  the  levy  of  attachment  been  presented  and  accepted.  In 
treating  the  question.  Church,  C.  J.,  said:  **A  check  upon  a 
bank  does  not  operate  as  an  assignment  of  the  money  de- 
posited, specified  in  it.  .  .  .  The  drawee  owes  no  duty  to  the 
holder  until  the  check  is  presented  and  accepted."  In  Loydl 
V.  McCaffrey,  46  Pa.  St.  410,  Strong,  J.,  said:  *'It  cannot  be 
maintained  that  Taylor's  check  in  favor  of  Wilson,  without 
more,  amounted  to  an  equitable  appropriation  of  the  funds  in 
the  hands  of  the  bankers  to  whom  the  check  was  addressed. 
To  make  an  order  or  draft  an  equitable  assignment,  it  must 
designate  the  fund  upon  which  it  is  drawn,  [citing  cases]. 
It  was  payable  out  of  any  fund  the  drawer  might  have  had 
in  the  hands  of  Loyd  &  Blandy,  at  the  time  of  presentation. 
And  it  was  not  completed  until  the  attachment  was  laid.'' 
The  question  was  very  fully  considered  in  Jones  v.  Pacific 
Wood  etc.  Co.,  13  Nev.  359,^  Leonard,  J.,  delivering  the  opin- 
ion ;  and  the  conclusion  was  reached  that  an  order  in  the  form 
of  an  inland  bill  of  exchange,  not  upon  any  particular  fund, 
is  not,  before  an  acceptance,  an  assignment,  and  does  not 
create  any  lien  in  favor  of  the  holder  upon  funds  of  the 
drawer  in  the  hands  of  the  drawee.  Similar  decisions  might 
be  multiplied.  Mr.  Drake  devotes  much  space  to  the  question 
He  says:  **It  is  not,  however,  every  order  which  may  be 
drawn  on  a  party  having  moneys  of,  or  indebted  to,  the 
^39  Am.  Bep.  308. 
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drawer  which  will  operate  an  assignment  of  the  money  or 
debt.  A  bill  of  exchange,  for  instance,  is  not  an  assignment 
of  the  fund  on  which  it  is  drawn,  or  any  part  thereof,  until 
accepted  by  the  drawee.  ...  It  is  well  settled  that  where  an 
order  is  drawn  on  either  a  general  or  a  particular  fund,  for 
a  part  onl^,  it  does  not  amount  to  an  assignment  of  that  part, 
unless  the  drawee  consent  to  the  appropriation  by  an  accept- 
ance of  the  draft;  or  an  obligation  to  accept  may  be  fairly 
implied  from  the  custom  of  trade,  or  the  course  of  business 
between  the  parties  as  a  part  of  the  contract.*'  (Drake  on 
Attachment,  sec.  611.  See,  also,  Randolph  on  Commercial 
Paper,  sees.  589,  644,  1664.)  He  says:  **The  weight  of 
authority,  both  in  England  and  in  the  United  States,  .  •  • 
holds  that  a  check  is  not  an  assignment  of  the  fund  drawn 
against,  and  will  not,  before  acceptance,  implied  or  express, 
support  an  action  by  the  holder  against  the  bank."  (Sec. 
644.) 

Without  pursuing  the  inquiry  further,  we  conclude,  guided 
by  principle  as  well  as  by  weight  of  authority,  that  the  court 
erred  in  directing  the  bank  to  pay  the  Virgin  &  Co.  and 
Sheafor  checks  to  the  holder. 

2.  Respondent  makes  the  point  that  the  variance  in  the 
name  of  Welsh  is  fatal  to  the  writ  (citing  Rood  on  Garnish- 
ment, sec.  266,  and  Freeman  on  Executions,  sec.  42).  The 
finding  of  the  co.urt  clearly  established  the  identity  of  the 
person  named,  and  the  rule  idem  sonans  would  seem  to  apply. 
(See  Galliano  v.  KUfoy,  94  Cal.  86;  People  v.  Pick,  89  Cal. 
144;  People  v.  James,  110  Cal.  155.) 

3.  It  is  also  contended  that  no  authority  is  given  the  United 
States  marshal  to  serve  execution  under  United  States  laws  by 
way  of  attaching  debts  due  or  owing  to  the  plaintiff  in  an 
action  in  the  United  States  courts.  It  is  said  that  here  a 
defendant  in  an  action  where  he  has  obtained  judgment  seeks 
to  attach  a  debt  due  to  the  plaintiff  in  such  suit,  and  it  is 
claimed  that  the  attachment  law  of  the  state  is  made  for  the 
benefit  of  the  plaintiff  who  brings  the  action  and  not  for  the 
benefit  of  the  defendant  in  the  action.  There  is  nothing  in 
the  point.  **The  party  ia  whose  favor  a  judgment  is  given, 
may  .  .  .  have  a  writ  of  execution,"  etc.  (Code  Civ.  Proc, 
sec.  681),  *'and  the  goods,  chattels,  moneys,"  etc.,  of  the 
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judgment  debtor  ** may  be  seized  and  held  under  attachment," 
etc.    (Code  Civ.  Proc,  sees.  544,  688.) 

4.  The  notice  of  garnishment  was  addressed  to  the  Donohoe- 
Kelly  Company,  instead  of  the  Donohoe-Kelly  Banking  Com- 
pany, and  it  is  claimed  that  for  this  reason  the  notice  is  void. 
There  is  no  pretense  that  the  notice  was  not  served  on  the 
right  party, — i.  e.  *'the  person  owing  such  debts,"  (Code  Civ. 
Proc,  sec.  542,  subd.  5), — and  the  levy  was  made  as  required 
by  law.  (Code  Civ.  Proc,  sec.  681  et  seq.)  No  question  is 
made  that  the  corporation  intended  to  be  reached  was  the 
Donohoe-Kelly  Banking  Company.  (Civ.  Code,  sec.  357.) 
The  point  is  not  well  taken. 

On  the  facts  as  found,  judgment  should  have  been  as 
prayed  for  in  the  cross-complaint  of  Southern  Pacific  Com- 
pany and  John  H.  Shine,  United  States  marshal,  and  it  is 
recommended  that  the  judgment  as  entered  be  modified  so  as 
to  conform  to  this  opinion.  The  costs  of  appeal  should  be 
taxed  against  defendant  Willey. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  modified,  with  directions  to  enter  judgment  in  accordance 
with  the  prayer  of  the  cross-complaint  and  as  in  the  opinion 
suggested.  Van  Dyke,  J.,  Harrison,  J.,  Garoutte,  J. 
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In  the  Matter  of  the  Estate  of  MICHEL  LEONIS,  Deceased. 
MANUEL  ANDRADA,  Appellant,  v.  FRANK  M. 
KELSET,  Administrator,  IRMA  LEONIS,  and  MARIE 
LEONIS,  Respondents. 

Estates  or  Deoeased  Persons— Sale  or  Beal  Estate— Order  BErnsiNO 
CoNriRMATioN— Appeal.— An  order  refiuing  confirmation  of  a  sale 
of  the  real  property  of  a  deceased  person  and  refusing  to  hear  evi- 
dence thereon  is  in  effect  ''an  order  against  directing  the  sale  or 
conveyance  of  real  estate,"  within  the  meaning  of  section  963  of 
the  Code  of  Civil  Procedure,  and  is  appealable. 
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Id.— Jurisdiction  to  Vacatk  Bale— Limitation  op  Powbe.— The  court 
has  no  power  to  vacate  the  sale  other  than  that  conferred  by  section 
1552  of  tlie  Code  of  Civil  Procedure,  which  permits  it  to  order  a  new 
sale  when  a  proper  showing  is  made,  as  provided  in  that  section. 

Id.— Conclusiveness  of  Order  of  Sale— Void  Vacating  Order.— The 
order  of  sale,  if  xiot  appealed  from,  is  conclusive  upon  the  heirs; 
and  constructive  notice  thereof  binds  the  whole  world.  An  order 
vacating  the  order  of  sale,  upon  motion  of  the  heirs  for  want  of 
actual  notice  to  them,  and  on  the  ground  that  it  was  not  necessary 
for  the  payment  of  debts,  as  adjudged  by  the  court,- the  order 
remaining  supported  by  an  unassailed  finding  that  the  sale  was  for 
the  best  interest  of  the  estate,— is  unauthorized  and  void. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  to  eonfirm  a  sale  of  real  estate. 
Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion, 

Dunnigan  &  Dunnigan,  for  Appellant 

Flint  &  Barker,  and  Haas  &  Garrett,  for  Respondents. 

COOPER,  C— Michel  Leonia  died  in  July,  1898,  and  in 
December  of  the  same  year  one  Kelsey  was  appointed  adminis- 
trator of  the  estate,  and  letters  of  administration  were  duly 
issued  to  him.  In  November,  1901,  the  administrator  duly 
filed  his  verified  petition  for  the  sale  of  the  real  estate  of  de- 
ceased, in  which  it  was  alleged  that  it  was  necessary  to  sell 
the  whole  thereof  to  pay  the  debts,  expenses,  and  charges  of 
administration,  and  that  it  would  be  for  the  advantage,  bene- 
fit, and  best  interests  of  the  estate  and  those  interested  therein 
to  sell  the  whole  of  the  said  real  estate. 

After  due  notice,  and  on  the  tenth  day  of  December,  1901, 
the  court  found  all  the  allegations  of  the  petition  to  be  true, 
and  made  an  order  directing  a  sale  of  the  real  estate  as  prayed 
for  in  the  petition. 

The  administrator  gave  due  and  proper  notice  of  sale,  and 
the  bid  of  Andrada,  the  appellant,  being  the  highest  and  best 
bid,  was,  on  January  25, 1902,  accepted,  and  the  property  was 
jsold  to  him,  subject  to  confirmation  by  the  court  The  ad- 
ministrator duly  filed  his  verified  return,  asking  that  the  sale 
be  confirmed  to  appellant.  The  hearing  of  the  return  of  sale 
was  fixed  for  February  12,  1902,  due  and  proper  notice  given, 
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and  on  said  last-named  day  the  matter  was  continued  to 
March  5th.  On  the  last-named  date  Irma  and  Marie  Leonis, 
two  of  the  heirs  of  deceased,  appeared,  by  their  attorneys,  and 
objected  to  the  confirmation  of  the  sale  to  appellant,  upon  the 
ground,  among  others,  that  the  sum  bid  was  inadequate  and 
disproportionate  to  the  value  of  the  property.  The  attorneys  • 
for  appellant  appeared  and  asked  to  be  heard,  and  that  the 
court  proceed  to  a  hearing  as  to  said  sale  and  the  objections 
to  the  confirmation  thereof.  The  court  thereupon  continued 
the  hearing  to  March  12,  1902.  Prior  to  the  latter  date,  the 
attorneys  for  said  Irma  and  Marie  Leonis  gave  notice  that  on 
said  date  they  would  move  the  court  for  an  order  vacating 
and  setting  aside  the  order  of  sale,  upon  the  ground  that  they 
had  no  knowledge  of  the  filing  or  granting  of  said  petition 
for  sale  prior  to  the  granting  of  the  order ;  that  the  same  was 
taken  against  them  through  their  inadvertence,  surprise,  and 
excusable  neglect;  that  therfe  was  not  any  necessity  for  making 
the  said  order  for  the  purpose  of  paying  debts  and  expenses ; 
and  that  the  sale  of  the  said  property  was  not  for  the  best 
interests  of  the  estate  and  those  interested  therein.  The  notice 
stated  that  the  motion  would  be  made  upon  the  papers  and 
files  and  the  affidavit  of  Walter  P.  Haas.  The  court  there- 
upon declined  and  refused  to  hear  any  evidence  upon  the 
return  of  sale,  and  refused  to  confirm  the  sale  to  appellant, 
but  heard  the  motion  to  vacate  and  set  aside  the  order  of  sale, 
and  upon  the  record  and  the  affidavit  of  said  Haas,  on  March 
15,  1902,  made  an  order  vacating  and  setting  aside  the  order 
of  sale.  This  appeal  is  from  the  order  refusing  and  denying 
a  confirmation  of  sale  to  appellant,  and  from  the  order  vacat- 
ing and  setting  aside  the  order  of  sale.  It  is  claimed  that  the 
order  setting  aside  the  order  of  sale  is  not  an  appealable 
order,  and  therefore  cannot  be  considered.  We  do  not  think 
it  necessary  to  determine  as  to  whether  or  not  the  order  is 
appealable,  as  the  main  question  is  as  to  the  order  of  the 
court  refusing  to  confirm  the  sale  or  to  hear  any  evidence  in 
relation  to  the  same.  If  it  be  conceded  that  the  order  setting 
aside  the  order  of  sale,  standing  alone,  would  not  be  appeal- 
able, we  may  regard  that  part  of  the  order  as  void,  as  the 
effect  of  the  order  as  a  whole  was  against  the  sale  or  convey- 
ance of  the  property  to  the  purchaser.  It  is  provided  in  the 
Code  of  Civil  Procedure  (sec.  963)  that  an  appeal  lies  from 
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an  order  in  probate  proceedings  "against  or  in  favor  of 
directing  the  partition,  sale,  or  conveyance  of  real  property." 
We  think  the  order  refusing  to  hear  evidence  or  to  confirm 
the  sale  is  in  effect  an  order  against  directing  the  sale  or  con- 
veyance of  real  estate,  and  appealable.  It  comes  within 
the  language  of  the  statute,  according  to  its  fair  and  liberal 
meaning.  {Estate  of  Corwin,  61  Cal.  160 ;  In  re  McConnell, 
74  Cal.  217.)  The  conveyance  could  not  be  made  without  an 
order  of  court  confirming  the  sale  and  directing  such  convey- 
ance. The  court  had  long  before  made  the  order  of  sale.  The 
time  for  appealing  from  this  order  had  expired.  (Code  Civ. 
Proc,  sec.  1715.)  The  appellant  had  become  the  purchaser 
of  the  property  subject  to  the  supervision  of  the  court,  and 
certainly  had  rights  which  could  not  be  lightly  thrown  aside 
or  disregarded.  He  was  responsible  for  the  amount  of  his 
bid,  and  might  have  been  compelled  to  stand  by  it  Even  if 
the  property  had  depreciated  or  become  valueless  after  the 
bid  and  before  the  confirmation,  this  would  not  relieve  him ; 
and  while  he  had  assumed  certain  obligations  as  a  purchaser, 
he  obtained  certain  legal  rights  which  are  to  be  as  much  pro- 
tected and  enforced  as  the  rights  of  other  persons.  He  became 
entitled  to  have  the  sale  confirmed,  if  there  was  no  valid 
reason  within  the  law  why  it  should  not  have  been.  (Dunn 
V.  Dunn,  137  Cal.  51.) 

It  is  provided  in  the  Code  of  Civil  Procedure  (sec.  1552) ; 
**Upon  the  hearing,  the  court  must  examine  the  return  and 
witnesses  in  relation  to  the  same,  and  if  the  proceedings  were  * 
unfair,  or  the  sum  bid  disproportionate  to  the  value,  and  if  it 
appears  that  a  sum  exceeding  such  bid  at  least  ten  per  cent 
exclusive  of  a  new  sale  may  be  obtained,  the  court  may  vacate 
the  sale  and  direct  another  to  be  had." 

The  above  is  the  only  provision  of  the  code  to  which  our 
attention  has  been  called  which  authorizes  the  court  to  vacate 
the  sale.  The  court  must  examine  the  return  and  witnesses, 
and  before  the  sale  can  be  set  aside  it  must  appear  that  a  sum 
exceeding  such  bid  at  least  ten  per  cent  may  be  obtained. 
The  words,  ''exclusive  of  a  new  sale,"  appear  meaningless. 
Evidently  by  mistake,  the  words,  **the  expenses  of,"  which 
were  in  the  old  section,  were  left  out  of  the  section  when 
amended  in  March,  1891.  In  addition  to  the  fact  that  it  must 
appear  that  a  sum  exceeding  such  bid  at  least  ten  per  cent 
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may  be  obtained,  it  must  also  appear  either  that  the  proceed- 
ings were  unfair,  or  that  the  sum  bid  was  disproportionate 
to  the  value.  ** Disproportionate  to  the  value"  means  dispro- 
portionate to  the  value  at  the  time  of  the  bid.  It  would  not 
be  suflScient  for  the  court  to  merely  find  that  a  sum  exceeding 
the  bid  ten  per  cent  may  be  obtained,  but  it  must  also  find 
that  the  bid  at  the  time  it  was  made  was  disproportionate  to 
the  value,  or  that  the  proceedings  were  unfair.  The  meaning 
of  ** proceedings  unfair"  is  evidently  that  some  irregularity 
as  to  the  notice,  or  fraud  or  collusion  among  bidders  occurred. 
In  the  case  at  bar  no  witnesses  were  examined,  and  none  of 
the  things  named  in  the  statute  as  a  reason  for  vacating  the 
sale  were  proven  or  admitted.  The  case  of  Spriggs's  Estate, 
20  Cal.  121,  in  its  reasoning  supports  the  conclusion  we  have 
reached.  There  the  court  ordered  several  separate  parcels 
of  land  sold,  in  the  order  named,  for  the  payment  of  the  debts 
and  expenses.  The  first  parcel  brought  more  than  sufScient 
to  pay  the  debts  and  expenses.  The  appellant  was  the  pur- 
chaser of  the  second  parcel.  The  administrator  reported  the 
sales  to  the  court  and  asked  that  each  be  confirmed.  The 
court  found  that  the  sales  were  each  legally  made  and  fairly 
conducted,  and  that  the  price  was  proportionate  to  the  value, 
and  that  a  sum  exceeding  such  bid,  in  each  case,  ten  per  cent 
could  not  be  obtained.  It  then  made  an  order  confirming  the 
sale  as  to  the  first  parcel,  and  refused  to  confirm  it  as  to  the 
second,  upon  the  ground  that  the  amount  realized  from 
'the  sale  of  the  first  parcel  was  sufficient  to  pay  the  debts  and 
expenses  of  administration.  This  court,  in  an  opinion  written 
by  Mr.  Justice  Field,  reversed  the  order  and  directed  the  court 
to  confirm  the  sale  to  appellant.  In  the  opinion  the  learned 
judge  said:  *'The  order  thus  made,  after  notice  to  all  parties 
interested,  and  after  examination  of  the  proofs  presented, 
is  an  adjudication  of  the  court  that  the  sale  of  the  property 
described  is  necessary.  From  this  order  the  administrator 
and  any  person  interested  in  the  estate  may  appeal,  but  unless 
an  appeal  be  taken  the  order  is  conclusive  and  binding  upon 
them.  The  proceeding  for  the  sale  of  the  real  estate  of  the 
intestate  is  in  the  nature  of  an  action,  of  which  the  presenta- 
tion of  the  petition  is  the  commencement  and  the  order  of  sale 
is  the  judgment.  This  judgment  cannot  be  obviated,  nor  can 
its  efficacy  be  impaired  by  the  fact  that  it  may  subsequently 
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appear  that  too  low  an  estimate  was  placed  by  the  court  upon 
the  value  of  the  property  ordered  to  be  sold  or  as  to  the  price 
it  would  probably  bring.  .  .  .  The  provisions  of  the 
statute  allowing  objections  to  be  made  to  the  sale,  and  requir- 
ing for  its  efficacy  a  confirmation  by  the  court,  are  only 
intended  to  secure  such  an  execution  of  the  order  of  sale  that 
a  just  and  fair  price  may  be  obtained  for  the  property  for  the 
benefit  of  the  estate.  The  authority  of  the  court  is  limited  to 
such  a  supervision  and  control  that  this  end  may  be  effected." 

In  the  case  at  bar  the  heirs  and  other  persons  interested 
have  the  right  to  show  any  of  the  facts  enumerated  in  the 
statute  as  a  reason  why  the  sale  should  not  be  confirmed.  If 
the  amount  of  appellant's  bid  is  disproportionate  to  the  value 
of  the  property,  and  a  sum  exceeding  such  bid  at  least  ten 
per  cent  can  be  obtained,  the  court  will  not  confirm  the  sale. 
In  this  way  the  rights  and  interests  of  the  estate  will  be  pro- 
tected. In  this  way  the  rights  of  the  appellant,  under  his  bid, 
will  be  duly  guarded,  and  only  molested  in  the  manner  pointed 
out  in  the  statute. 

It  is  said  by  Woemer  in  American  Law  of  ^Administration 
(2d  ed.,  vol.  1,  p.  332),  in  speaking  of  the  conclusiveness  of 
decrees  of  the  probate  courts:  '^'But  in  the  absence  of  statu- 
tory grant  of  power  to  open  orders  and  decrees,  or  to  grant 
rehearing  to  litigants,  they  have  no  power  to  revise  their 
decisions  on  the  ground  of  error,  either  of  law  or  fact." 

In  Brick's  Estate,  15  Abb.  Pr.  36,  this  whole  question  is 
thoroughly  and  exhaustively  discussed  by  Judge  Daly,  and 
it  is  said :  ''But  when,  as  in  this  case,  all  the  parties  in  inter- 
est have  been  represented  at  the  hearing,  and  the  court  has 
given  its  final  sentence  or  decree,  I  know  of  no  authority 
showing  that  those  courts  have  ever  exercised  the  general 
power  of  opening  and  reversing  it  again,  upon  the  ground 
that  they  had  erred  as  to  the  law,  or  had  decided  erroneously 
upon  the  facts." 

To  the  same  effect,  see  Johnson  v.  Johnson,  26  Ohio  St. 
357,  where  it  was  held  that  a  probate  court  could  not  vacate 
or  modify  its  order  previously  made  in  the  settlement  of  an 
account ;  Wolf  v.  Banks,  41  Ark.  104,  where  the  same  ruling 
was  made,  and  it  was  said,  ''The  probate  court  had  no  power 
at  the  May  term  to  set  aside  the  judgment  of  allowance  ren- 
dered by  it  at  the  previous  November  term,  and  the  order 
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setting  it  aside  was  null  and  void";  Bryant  v.  Horn,  42  Ala. 
496,  where  it  was  held  that  a  probate  court  could  not  revise 
and  amend  a  decree  of  distribution.  And  to  the  same  effect 
see  Hitchcock  v.  Juclge  of  Probate  Court,  99  Mich.  128; 
Leavins  v.  Eivins,  67  Vt  256;  State  v.  Probate  Court,  33 
Minn.  94;  State  v.  Probate  Court,  19  Minn.  117.  In  the  latter 
case  it  was  held  that  after  the  confirmation  of  the  sale  of  real 
estate  in  a  proceeding  in  which  the  court  had  jurisdiction, 
the  court  could  not  review  its  action  and  set  aside  the  order  of 
sale.  It  is  needless  to  multiply  authorities.  If  the  court  in  a 
case  like  this  could  set  aside  its  order  there  would  be  no  end 
to  the  matter.  It  might  continue,  time  and  time  again,  to 
make  orders  and  set  them  aside.  If  the  order  of  sale  could  be 
set  aside  outside  of  the  method  provided  by  statute,  in  dis- 
regard  of  the  rights  of  the  purchaser  after  a  sale,  it  could  be 
done  after  a  confirmation.  It  might,  on  the  same  principle, 
be  set  aside  after  a  deed  of  conveyance  had  been  made.  If 
the  order  of  sale  is  regularly  made,  and  the  court  has  juris- 
diction, and  it  has  not  been  appealed  from,  it  is  binding  upon 
all. 

It  is  claimed  that  the  court  had  the  power  to  relieve  the 
heirs  from  the  order  under  the  Code  of  Civil  Procedure 
(sec.  473),  which  provides  that  the  court  may  relieve  a  party 
''from  a  judgment,  order,  or  other  proceeding,  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect."  If  it  be  conceded  that  the  above  statute  applies  to 
a  case  like  this,  the  showing  was  not  sufiScient  to  justify  the 
order  of  the  court.  The  main  claim,  as  stated  in  the  affidavit, 
was,  that  the  heirs  had  no  notice  or  knowledge  of  the  ''filing 
or  granting  of  the  petition  for  sale  of  real  estate."  The  heirs 
had  notice.  The  estate  had  been  long  pending  in  court  The 
statutory  mode  of  acquiring  jurisdiction  was  followed.  The 
court  acquired  jurisdiction,  and,  although  the  notice  was 
constructive,  it  was  none  the  less  binding  upon  all  the  world. 
(CraU  V.  Poso  Irrigation  District,  87  Cal.  147;  Estate  of 
Davis,  136  Cal.  590.) 

The  reasons  offered  by  the  heirs  for  setting  aside  the  order 
are,  that  it  was  not  necessary  to  sell  the  estate  to  pay  debts 
and  expenses,  and  that  the  amount  bid  was  disproportionate 
to  the  value  of  the  property. 
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In  answer  to  the  first  reason,  the  court  had,  by  the  order, 
found  that  it  was  necessary  to  sell  in  order  to  pay  debts  and 
expenses.  The  object  of  the  motion  was  to  have  the  court, 
upon  affidavit,  set  aside  this  finding  and  find  that  it  was  not 
necessary  to  so  sell  in  order  to  pay  debts  and  expenses.  If 
orders  and  decrees  based  upon  evidence  as  to  the  facts  can  be 
set  aside  upon  affidavits  showing  different  facts,  they  would 
indeed  be  of  a  shifting,  unsubstantial  nature. 

As  to  the  second  reason,  that  the  sale  was  disproportionate 
to  the  value,  that  could  have  been  fully  considered  upon  the 
objections  to  the  confirmation  of  sale. 

It  may  be  further  said  that  the  petition  alleged  and  the 
court  found  that  it  was  to  the  best  interests  and  advantage  of 
said  estate  and  those  interested  therein  to  sell  the  said  real 
estate.  This  finding  is  in  no  way  attacked  by  the  affidavit, 
and  was  sufficient  to  justify  the  order  of  sale.  (Code  Civ. 
Proc.,  sec  1542;  Estate  of  Porter,  129  Cal.  86.*) 

The  order  vacating  and  setting  aside  the  order  of  sale  is 
void.  The  order  refusing  to  hear  testimony  and  denying  a 
confirmation  of  the  said  sale  should  be  reversed  and  the  court 
below  directed  to  proceed  with  the  hearing  upon  the  return 
of  sale  and  the  objections  thereto. 

Haynes,  C,  and  Gray,  C,  concurred. 

The  order  vacating  and  setting  aside  the  order  of  sale  is 
void.  The  order  refusing  to  hear  testimony  and  denying  a 
confirmation  of  the  said  sale  is  reversed  and  the  court  below 
directed  to  proceed  with  the  hearing  upon  the  return  of  sale 
and  the  objections  thereto. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 

*  79  Am.  St.  Bep.  78,  and  note. 
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[S.  F.  No.  924.    Department  Two.— December  29,  1902.] 

W.  EL  ALLEN,  Appellant,  v.  MANUEL  PEDRO  et  al., 

Respondents. 

iNjuNCjnoN— Proceedings  in  Land  DEPASTMENT—CsKTincATB  of  Pub- 

OHASB    FROIC    BTATB  —  TiTLB    NOT    BHOWN  —  PLBADINO  —  QKNERAL 

DsicuRBEB.~A  complaint  in  an  action  for  an  injunction  to  restrain 
the  defendants  from  mining  upon  certain  landa  claimed  by  the 
plaintiff  as  agricultural  under  a  certificate  of  purchase  from  the 
state,  pending  proceedings  instituted  in  the  United  States  land 
office  to  determine  whether  the  land  is  agricultural  or  mineral,  which 
shows  that  the  lands  claimed  are  not  school  lands,  and  does  not 
aver  that  thej  have  been  listed  to  the  state  as  lieu  lands,  does  not 
show  any  title,  and  is  subject  to  a  general  demurrer  for  failure  te 
state  a  cause  of  action. 
Id.— Case  Affibmbd.— The  ease  of  AUen  v.  Pedro,  136  Cal.  1,  afELrmed 
and  applied. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County.    G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion. 

E.  W.  Holland,  for  Appellant. 

F.  W.  Street,  for  Respondents. 

COOPER,  C. — ^The  defendants'  demurrer  to  the  complaint 
was  sustained,  plaintiff  declined  to  amend,  and  judgment  was 
entered  for  defendants. 

This  appeal  is  from  the  judgment,  and  presents  the  sole 
question  as  to  the  ruling  on  the  demurrer.  The  action  was 
brought  to  enjoin  defendants  from  mining  upon  certain  lands 
claimed  by  plaintiff  pending  proceedings  instituted  in  the 
United  States  land  office  for  the  purpose  of  having  it  there 
determined  whether  the  land  is  agricultural  or  mineral  in 
character.  A  temporary  injunction  was  granted,  which  was 
afterwards  dissolved  on  motion  of  defendants.  A  separate 
appeal  was  taken  to  this  court  from  the  order  dissolving  the 
injunction  and  the  order  affirmed  here.  Allen  v.  Pedro,  136 
Cal.  1.    In  affirming  the  order  this  court  said: — 
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"It  is  not  necessary  to  consider  respondents'  contention  that 
a  court  of  equity  will  never  interfere  by  injunction  in  a  case 
pending  in  another  tribunal,  where  it  has  no  jurisdiction  to 
take  hold  of  the  entire  matter  in  dispute  and  settle  the 
ultimate  rights  of  the  parties,  which,  it  is  admitted,  the  court 
would  have  no  jurisdiction  to  do  in  the  case  at  bar.  It  is 
sufficient  to  say  that,  conceding  such  jurisdiction,  it  must  at 
least  appear  from  the  complaint  that  plaintifE  has  a  title 
which  is  being  litigated  in  the  other  tribunal;  and  this  fact' 
does  not  appear  in  the  complaint  in  the  case  at  bar.  It  merely 
appears  that  plaintiff  had  made  application  in  the  state  land 
office  of  California  to  purchase  a  part  of  section  14  in  a 
certain  township,  had  made  pa3anent  of  the  proper  fee  for 
such  application,  and  had  received  a  certificate  of  such  pay- 
ment from  the  surveyor-general  of  the  state.  The  land  is  not 
a  school  section,  nor  does  it  appear  that  the  state  had  any  title 
to  it  whatever.  If  plaintiff  sought  to  get  the  land  as  lieu 
land,  he  acquired  no  title  from  the  State,  because  the  latter 
could  get  no  title  until  the  land  had  been  selected,  and  the 
selection  approved  by  the  United  States  land  department, 
and  the  land  listed  to  the  state  {Roberts  v.  Oebhart,  104  Cal. 
67) ;  and  there  is  no  averment  or  pretense  that  this  had  been 
done  in  the  case  at  bar.  Plaintiff,  therefore,  did  not  present 
facts  which  would  have  entitled  him,  under  any  view,  to  the 
injunction  prayed  for." 

The  decision  quoted  disposes  of  the  question  here,  and  the 
demurrer  was  properly  sustained. 

The  judgment  should  be  affirmed. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.   McFarland,  J.,  Yan  Dyke,  J.,  Oaroutte,  J. 
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[L.  A.  No.  992.    Department  Two.— December  29,  1902.] 

HAERISON  FULLER  et  al.,  Appellants,  v.  AZUSA  IRRI- 
GATING COMPANY  et  aL,  Respondents. 

Wateb  Bights— Gonyktancx  to  Corporation— Bboulatiok  or  Use- 
Prescription.— TTpon  a  construction  of  the  Tarioua  transfers  and 
agreements  mentioned  in  the  opinion,  it  is  held  that  the  plaintiffs 
surrendered  to  the  corporation  defendant  the  right  of  control  or 
regulation  in  the  use  of  the  water  in  question  both  for  domestic 
and  irrigation  purposes;  that  the  charge  imposed  bj  the  defendant 
for  the  use  of  the  water  for  domestic  purposes  was  a  reasonable 
regulation;  and  that  the  plaintiffs  had  not  acquired  bj  prescription 
any  right  to  take  water  from  the  ditch  of  the  defendant  for  such 
purposes. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Walter  Van  Dyke,  Judge* 

The  facts  are  stated  in  the  opinioiu 

J.  S.  Chapman,  for  Appellants. 

Silent  &  Campbell,  for  Respondents. 

CHIPMAN,  C. — The  action  is  to  restrain  defendants  from 
interfering  with  a  water-pipe  attached  by  plaintiflEs  to  the 
water-ditch  of  defendant  corporation,  to  supply  water  for 
domestic  purposes.  The  court  gave  judgment  for  defendants, 
from  which  and  from  the  order  denying  their  motion  for  a 
new  trial  plaintiffs  appeal.  The  court  made  twenty-eight 
separate  findings  of  fact,  most  of  which  are  unchallenged. 
It  appears  from  these  findings, — 1.  That  prior  to  1885  per- 
sons known  as  '*old  users"  had  appropriated  from  the  San 
Gabriel  River,  in  Los  Angeles  County,  a  large  quantity  of 
water  for  the  irrigation  of  their  lands  for  domestic  use 
thereon,  and  diverted  said  water  from  said  stream  and  carried 
it  to  their  lands  by  means  of  an  earth  ditch.  2.  Said  old 
users  composed  a  community  of  many  persons  owning  lands. 
3.  The  lands  including  the  lands  owned  by  plaintiff,  Mrs. 
Fuller.    4.    Ten  acres  of  which  she  purchased  in  June,  1885, 
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and  five  acres  she  purchased  in  1886.  &.  No  part  of  the 
ditch  touched  Mrs.  Fuller's  lands.  6.  In  October,  1885, 
plaintiffs  ran  a  water-pipe,  varying  in  size  from  two  inches 
down  to  one  inch,  from  said  ten-acre  tract  along  the  public 
road,  a  distance  of  one  quarter  of  a  mile,  and  connected  said 
pipe  with  said  ditch  for  the  purpose  of  supplying  themselves 
with  water  for  domestic  use,  and  **  thereafter  continued  to  use 
said  pipe  for  that  purpose  until  the  location  of  said  pipe  was 
changed,  as  stated  in  the  13th  finding."  7.  About  August, 
1886,  a  part  of  the  old  users,  **  embracing  about  a  third  or 
half  thereof,"  organized  the  Azusa  Irrigating  Company,  the 
defendant  corporation,  under  the  laws  of  the  State.  8.  "The 
purpose  for  which  said  corporation  was  formed,  as  expressed 
in  the  articles  of  incorporation,  was  as  follows:  'To  purchase 
or  otherwise  acquire  water  and  water  rights,  construct  dams, 
ditches,  reservoirs,  lay  pipes  and  any  and  all  kinds  of  aque- 
ducts and  water-works,  to  divert,  control,  manage,  and  dis- 
tribute waters  to  its  respective  stockholders,  according  to  their 
respective  rights,  and  to  sell  and  dispose  of  any  surplus  that 
may  remain,  but  to  its  stockholders  only,  to  lease  its  works 
and  water  rights  to  others,  to  control,  manage,  and  distribute 
the  same  to  the  said  stockholders,  and  the  company  or  its 
lessees  to  have  the  right  to  charge  reasonable  compensa- 
tion for  the  waters  distributed  to  its  stockholders.'  "  The 
court  also  found  that  the  corporation  was  formed  "for  the 
further  object  of  more  conveniently  managing,  controlling, 
and  distributing  the  waters  of  its  stockholders,  which  had  been 
appropriated  as  aforesaid,  and  for  regulating  the  use  and  dis- 
tribution thereof."  9.  About  September  28,  1886,  the  old 
users  who  had  formed  said  corporation,  including  plaintiffs, 
conveyed  to  it,  by  deed,  all  their  rights  in  said  ditch  and  in 
the  waters  diverted  thereby  and  so  appropriated  by  them, 
and  about  said  time  plaintiffs  became  stockholders  in  said  cor- 
poration, and  received  shares  therein  in  conformity  to  said 
deed,  and  plaintiff  Mrs.  Fuller  has  ever  since  been,  and  now 
is,  a  stockholder  in  said  corporation.  The  deed  is  set  forth 
and  shows  that  the  corporation  "was  mainly  to  provide  the 
means  for  improving  the  methods  of  diverting,  managing, 
and  distributing  said  waters  among  the  parties  entitled,"  and 
that  they  conveyed  all  their  "right,  title,  and  interest  in  the 
waters  of  the  San  Gabriel  River  and  also  in  the  dams,  ditches. 
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and  other  water-works  by  and  through  which  we  have  been 
accustomed  to  obtain  water  for  irrigation  and  domestic  uses, 
and  with  the  understanding  that  the  said  Azusa  Irrigating 
Company,  its  assigns  and  successors,  shall  at  all  times  manage, 
control,  and  distribute  said  waters  so  conveyed,  for  our  benefit, 
according  to  our  respective  rights  as  fixed  by  our  agreement, 
and  in  accordance  with  the  stock  issued  or  to  be  issued  to  us, 
so  long  as  we  hold  the  same.  10.  After  the  corporation  was 
formed  it  used  said  ditch  jointly  with  the  remaining  old  users, 
who  had  not  joined  the  corporation  until  the  year  1893,  when 
a  new  cement  ditch  was  constructed.  11.  PlaintiflE  Harrison 
Fuller  was  director  and  president  of  the  corporation  from 
October  8,  1888,  to  October  8,  1890.  12.  To  insure  an  equi- 
table distribution  of  the  water  diverted  by  the  ditch  and  to 
raise  funds  to  defray  necessary  expenses,  the  old  users  and 
owners  imposed  charges  for  use  of  the  water,  which  were 
generally  acquiesced  in,  and  by  which  water  was  used  at  stated 
periods  in  rotation,  and,  as  a  general  rule,  ''water  necessary 
for  domestic  use  was  taken  from  the  run  of  water  for  irriga- 
tion, .  .  .  and  was  stored  in  cisterns  or  other  recep- 
tacles provided  therefor,  but  this  custom  was  not  enforced 
except  in  seasons  of  scarcity  of  water,  but  when  there  was 
an  abundance  water  for  domestic  use  was  supplied  by  the 
zanjero  whenever  any  one  entitled  to  water  requested  or  de- 
manded it.''  There  was  but  one  instance  prior  to  February 
25,  1893,  where  permission  was  given  to  a  stockholder  to 
attach  a  pipe  to  the  new  ditch  for  domestic  use,  and  that 
permission  was  in  consideration  of  special  rights  of  way 
granted  the  company,  and  the  company  reserved  the  right  to 
cut  oflE  the  water  in  case  of  scarcity  and  by  general  regulation 
to  impose  a  charge  for  its  use  and  to  regulate  the  use.  Thia 
finding  contains  certain  by-laws  adopted  by  the  corporation 
and  signed  by  plaintiffs.  Among  the  provisions  are  the 
following:  Shares  were  to  be  issued,  one  and  one  half  shares 
for  each  acre  of  land  owned  up  to  twenty  acres;  until  the 
system  of  pipes  and  ditches  contemplated  by  the  company 
shall  have  been  completed,  water  shall  be  distributed  to  the 
subscribers  in  the  same  order,  as  regards  rotation  and  amount, 
as  at  present.  Article  XXI  provided  that  water  for  irriga- 
tion shall  be  distributed  from  the  main  pipe  of  the  company ; 
no  person  shall  have  the  right  "to  open  a  gate  or  take  water 
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from  any  point  on  the  pipes  of  the  company  except  through 
the  direct  action  of  the  zanjero  appointed  by  the  board  of  di- 
rectors." Penalties  were  imposed  for  violation  of  regulations, 
and  the  regulations  authorized  the  shutting-off  of  water  from 
use  of  the  offender  until  he  had  paid  his  fine.    On  January 

12,  1892,  the  stockholders  adopted  a  by-law  that  water  belong- 
ing to  the  stockholders  shall  be  delivered  to  them  *'at  such 
terms,  times,  and  under  such  regulations  as  the  board  of 
directors  may  prescribe,  and  as  shall  be  most  equitable  and 
just  to  all  the  stockholders.''  In  a  code  of  by-laws  adopted 
by  the  corporation  January  28, 1893,  it  was  provided  that  the 
corporation  having  been  formed  for  mutual  purposes,  its 
affairs  shall  be  conducted  on  that  principle ;  the  directors  are 
given  power  to  fix  special  rates  for  parties  who  own  water, 
but  who  are  not  stockholders,  and  who  are  called  **  alien 
water-owners.  Article  VII  of  the  by-laws  is  as  follows: 
^*The  board  of  directors,  on  or  before  the  fifteenth  day  of 
February  of  each  year,  shall  make  rules  and  regulations  for 
the  distribution  of  the  water  in  rotation  on  an  equitable  and 
just  basis  as  nearly  as  practicable  in  agreement  with  the 
water  rights  of  the  several  stockholders.  They  shall  deter- 
mine and  fix  the  water  rates  to  be  charged  to  stockholders, 
and  alien  water-owners  from  time  to  time  for  water  service ; 
said  rate  to  stockholders  shall  not  exceed  an  amount  sufficient 
to  cover  the  current  expenses,  including  expenses  of  running 
the  water  and  keeping  the  ditches  and  pipe-lines  in  order." 

13.  In  1888  (precise  date  not  fixed  by  the  evidence) 
plaintiffs  removed  their  pipe,  which  was  laid  along  the  road 
from  said  ten-acre  tract  to  said  ditch  for  domestic  water,  and 
detached  the  pipe  from  said  ditch  and  moved  the  same  about 
eight  hundred  feet  farther  down  and  attached  the  pipe  at 
this  new  place,  and  thereafter  continued  to  use  said  pipe  to 
supply  domestic  water  until  said  ditch  was  abandoned.  14. 
The  corporation  commenced  the  construction  of  the  new  or 
cement  ditch  prior  to  February,  1893,  and  completed  it  about 
this  date.  **This  ditch  was  intended  by  the  corporation,  as  far 
as  its  rights  in  the  old  ditch  were  concerned,  to  replace  the 
earthen  ditch.  A  new  right  of  way  was  procured,  and  near 
the  lands  of  Mary  A.  Fuller,  the  new  ditch  was  located  about 
three  hundred  feet  farther  east  thereof,  and  no  part  of  the 
new  ditch  is  on  her  land.    When  the  new  ditch  was  completed, 
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the  water  which  was  formerly  carried  in  the  old  ditch  was 
turned  into  and  carried  in  the  new  ditch,  and  the  old  ditch 
was,  with  the  consent  of  plaintiffs,  abandoned.  The  plaintiffis, 
as  far  as  they  had  any  interest  in  the  matter,  joined  in  the 
execution  and  delivery  to  the  defendant  corporation  of  a 
deed  for  the  right  of  way  for  said  new  ditch,  which  deed  is 
worded  as  follows:'*  Then  follows  the  deed,  which  bears 
date  June  6,  1893,  and  was  drawn  with  the  view  of  having  all 
old  users  sign,  and  it  was  executed  by  plaintiffs  and  by  many 
others  and  at  different  times,  and  was  finally  recorded  in  1895. 
(This  deed  was  a  grant  of  right  of  way  for  the  new  ditch, 
and  recited  the  intention  of  the  company  to  abandon  to  the 
owners  the  lands  occupied  by  the  old  ditch  where  not  used 
in  the  new;  recited  that  the  grantors  are  greatly  benefited 
by  the  construction  of  the  new  system  of  ditches  and  pipe- 
lines, ** which  benefits  they  severally  acknowledge  to  be  valu- 
able." The  new  line  did  not  touch  plaintiffs'  land,  and  their 
signatures  were  no  doubt  for  the  purpose  of  obtaining  their 
consent  to  abandon  the  old  line,  and  they,  including  plaintiffs, 
did  in  fact  reoccupy  the  land  used  in  the  old  ditch  and  plowed 
it  up,  as  testified  by  plaintiff  Harrison  Fuller,  though  the 
court  found  otherwise, — ^finding  5.)  15.  The  company  pro- 
vided in  the  new  ditch  irrigating  gates,  and  also  attachments 
for  pipes  for  water  for  domestic  use,  but  made  no  such  con- 
nection for  domestic  use  for  plaintiffs'  premises,  because  the 
superintendent  did  not  know  where  plaintiffs  wished  it  made. 
16.  February  25,  1893,  plaintiff  Harrison  Fuller  applied  for 
permission  for  himself,  Casey,  and  Robinson  to  connect  a  pipe 
with  the  new  ditch  for  water  for  domestic  use,  and  the  board 
at  that  meeting  passed  a  resolution  permitting  the  various 
stockholders  to  attach  pipes  for  domestic  purposes,  singly 
and  in  groups,  ''under  such  regulations  and  of  such  size  as 
the  board  may  from  time  to  time  prescribe."  The  board 
reserved  the  right  "to  fix  a  rate  for  the  use  of  domestic  water, 
and  the  right  to  such  shall  depend  upon  the  payment  of  the 
rates  so  fixed,"  and  reserved  the  right  to  shut  off  the  water 
for  domestic  purposes  entirely,  "in  case  of  scarcity,  and  to 
cut  off  the  pipes  and  to  shut  off  the  water  for  the  violation  of 
the  rules  or  for  the  non-payment  of  water  rates."  After  this 
resolution  was  adopted,  and  pursuant  to  its  permission,  plain- 
tiff and  Casey,  jointly  and  for  the  use  of  Robinson,  "extended 
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the  pipe  which  plaintiffs  had  laid  from  their  premises  to  the 
said  old  ditch  to  said  new  ditch,  and  after  said  twenty-fifth 
day  of  February,  1893,  connected  the  same  with  said  new 
ditch,  and  have  ever  since,  except  when  interrupted  by  the 
defendant  corporation,  as  hereinafter  found,  drawn  water  for 
said  new  ditch  by  means  of  said  pipe  for  domestic  use  of  said 
plaintiffs,  Casey  and  Robinson,  and  for  one  Mosher,  who  has 
succeeded  to  the  rights  of  said  Robinson,  and  said  Harrison 
Fuller  has  charged  said  Robinson  and  said  Mosher  fifty  cents 
per  month  for  the  use  of  said  pipe  for  domestic  purposes." 
17.  The  year  1896  was  a  very  dry  season  and  one  of  great 
scarcity  of  water.  At  that  time  but  few  pipes  had  been 
attached  to  the  new  ditch  for  water  for  domestic  use,  and  from 
these  a  constant  supply  could  be  drawn  whenever  needed. 
The  remaining  users  of  water  stored  a  part  of  their  irrigating 
water,  when  entitled  thereto,  in  cisterns  or  other  receptacles 
for  domestic  use.  During  that  year  the  board  for  the  first  time 
imposed  a  charge  for  domestic  use  of  water,  when  it  was  not 
taken  from  the  irrigating  head  of  water,  and  on  June  1, 1896, 
the  board  adopted  regulations  governing  the  subject;  a  charge 
of  one  dollar  per  month,  payable  in  advance  **from  April  1, 
1896,''  was  fixed  for  domestic  service  where  pipe  connection 
with  the  ditch  had  been  made,  and  should  any  user  fail  to  pay 
for  sixty  days,  the  superintendent  was  directed  to  cut  off 
the  connection  and  not  to  allow  it  reopened,  except  by  order 
of  the  board,  "and  no  domestic  water  shall  be  used  for  irri- 
gating purposes."  Regulations  were  at  the  same  time  made 
for  irrigating  water,  and  it  was  provided  that  **no  member 
of  the  board  or  stockholder  or  other  irrigator  has  any  right 
to  give  the  zanjero  any  orders  as  to  his  duties."  In  November 
of  that  year  water  again  became  more  plentiful,  and  the 
board  ceased  to  make  any  charge  for  domestic  water,  and  have 
made  no  charge  since  that  time.  **  Under  said  regulation 
said  plaintiffs  were  charged  one  dollar  per  month  for  said 
domestic  water,  commencing  April  1st  and  ending  with  the 
month  of  October,  making  in  all  the  sum  of  seven  dollars, 
and  payment  thereof  was  demanded  from  time  to  time  of 
plaintiffs,  as  said  water  rate  accrued,  and  said  plaintiffs  re- 
fused to  pay  the  same  or  any  part  thereof,  and  have  continued 
to  so  refuse,  basing  their  refusal  upon  the  ground  that  they 
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had  a  right  to  said  domestic  water  and  a  right  to  attach  said 
pipe  to  said  new  ditch,  independent  of  said  regulation,  and 
were  not  obliged  to  pay  said  charge."  18.  After  plaintiflfs 
had  attached  their  pipe  for  domestic  use  to  the  new  ditch 
they  claimed  the  right  to  do  so  and  to  draw  water  for  such  use, 
adverse  to  said  corporation  and  independent  of  its  permission 
or  regulation.  19.  The  corporation  demanded  of  plaintiffs 
that  Mrs.  Fuller  ''execute  a  disclaimer,  acknowledging  that 
their  right  to  connect  said  pipes  with  said  new  ditch  for 
domestic  use,  and  the  right  to  maintain  the  same  is  held  by 
them  under  license  from  defendant  corporation,  and  said 
plaintiffs  refused  to  make  said  disclaimer  or  acknowledg- 
ment." 20.  On  December  29,  1896,  by  direction  of  the  cor- 
poration, its  superintendent  cut  off  said  pipe  of  plaintiffs. 
21.  Said  pipe  was  ordered  cut  off  because  plaintiffs  refused 
to  pay  water  rate  for  domestic  use,  and  because  they  refused 
to  make  said  disclaimer,  and  claimed  said  right  adverse  to 
defendant  corporation.  22.  Plaintiffs  have  never  offered 
to  pay  said  charge  for  domestic  water.  23.  Plaintiff  Har- 
rison Fuller  has  in  all  said  matters  acted  as  agent  of  plain- 
tiff Mrs.  Fuller,  and  with  her  approval  24.  In  cutting  off 
plaintiffs'  pipe  said  corporation  did  not  act  maliciously  or 
wantonly.  25.  Plaintiffs  have  not  been  damaged  in  any  sum 
by  defendants.  26.  When  plaintiffs'  pipe  was  cut  off  from 
said  new  ditch  there  was  and  since  has  been  sufficient  water 
in  said  new  ditch  to  supply  plaintiffs  with  domestic  water 
without  depriving  any  other  person  entitled  thereto.  27.  On 
December  31,  1891,  the  stockholders  (among  them  Mrs. 
Fuller)  passed  a  resolution,  reciting  the  provisions  of  the 
deed  of  September  28,  1886,  known  as  the  ''trust  deed,"  and 
also  reciting  a  certain  compromise  agreement  of  January  26, 
1889,  relating  to  water  rights,  and  resolved  that  all  the  waters 
so  conveyed  "be  reconveyed  to  the  owners  of  the  land  and  the 
stock  of  the  corporation  entitled  thereto,  to  be  ascertained 
and  determined  by  the  board  of  directors,"  and  that  the 
water  acquired  by  said  compromise  agreement  be  conveyed 
to  the  stockholders,  subject  to  said  compromise  agreement 
Under  this  resolution  reconveyances  were  made,  but  not  to 
plaintiffs.  28.  Said  resolution  of  June  1,  1896,  and  other 
regulations  and  by-laws  regulating  "the  distribution  and  use 
of  water,  and  said  charge  is  a  reasonable  and  proper  charge 


Dec.  1902.]        Fuller  v.  Azusa  Irrigating  Co.  211 

for  said  water,  and  said  water-rate  was  paid  by  all  persons 
having  connection  with  said  new  ditch  for  domestic  use,  ex- 
cept plaintiffs." 

The  following  stipulation  was  entered  into  at  the  trial: 
**It  was  agreed  by  the  attorneys  for  plaintiffs  and  for  the 
defendants  that  defendants'  answer  states  substantially  the 
character  and  nature  of  plaintiffs'  water  right,  and  the  plain- 
tiffs accepted  as  true  the  substance  of  the  allegations  of  the 
answer  that  for  more  than  thirty  years  a  large  number  of 
people  had  used  what  is  known  as  the  'old  ditch'  jointly, 
and  had  diverted  the  water  from  the  San  Gabriel  River,  which 
was  apportioned  among  them  according  to  their  respective 
rights,  as  recognized  among  themselves,  and  said  ditch  and 
water  continued  to  be  so  used,  up  to  the  time  that  the  defend- 
ant the  Azusa  Irrigating  Company  was  incorporated,  when 
a  large  number  of  the  old  users  made  a  deed  to  said  corpora- 
tion, conveying  to  it  their  water  rights  for  the  purposes  of 
management  and  control.  The  deed  referred  to  was  read  in 
evidence,  and  is  set  forth  in  full  in  the  ninth  finding  herein, 
and  is  dated  September  28, 1886,  and  was  signed  by  the  plain- 
tiffs in  this  action,  and  by  a  large  number  of  others  of  the 
said  old  users." 

Counsel  differ  radically  as  to  the  intention  and  reach  of 
this  agreement  Like  most  blanket  stipulations,  while  shorten- 
ing transcripts  they  lengthen  briefs  proportionately,  and 
often  leave  the  court  in  doubt  as  to  their  limitations.  We 
think  there  is  enough  evidence  in  the  case  without  resort  to 
the  answer  beyond  the  plain  admissions  of  the  stipulation. 
As  conclusion  of  law,  the  court  found  that  plaintiffs  are  not 
entitled  to  the  relief  prayed  for. 

Plaintiffs  claim  the  right  to  connect  their  pipe  with  the  new 
ditch,  and  to  maintain  it  there,  and  to  have  domestic  water 
therefrom,  free  from  any  control  of  the  defendant  corpora- 
tion. This  right  is  claimed  by  virtue  of  the  interest  acquired 
by  plaintiffs  in  the  old  ditch  and  the  water  conveyed  by  it, 
and  also  by  prescription. 

It  is  also  claimed  that  the  defendant  corporation  had  no 
power  either  of  distribution  of  water  or  levying  assessments 
or  establishing  charges  to  be  collected  from  plaintiffs;  and 
if  the  corporation  had  power  to  make  any  regulation  estab- 
lishing rates  and  to  shut  off  the  water  for  refusal  to  pay  them, 
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the  regulation  was  void  because  unreasonable.  The  necessity 
for  stating  at  length  the  findings  precludes  a  discussion  of  the 
alleged  insufficiency  of  the  evidence  to  support  them.  We 
have  examined  the  evidence  relating  to  such  material  findings 
as  are  challenged,  and  are  satisfied  that  there  is  sufficient  to 
justify  them. 

Whatever  may  have  been  the  relative  rights  of  the  old  users 
of  water  prior  to  the  formation  of  defendant  corporation 
does  not  clearly  appear ;  they  had  a  community  of  interest  of 
some  sort  in  all  the  water  diverted  by  the  old  ditch,  but  the 
extent  of  each  user's  right  does  not  appear  further  than  that 
it  bore  some  relation  to  his  acreage  of  land.  But  these  mutual 
rights  to  the  use  of  water  were  subject  to  rules  and  regulations 
and  to  assessments  to  cover  expenses  which  by  common  consent 
seem  to  have  been  enforced  through  a  zanjero,  or  superintend- 
ent. In  most  instances  domestic  water  was  obtained  from  the 
run  of  water  allowed  for  irrigation,  and  was  stored  in  cisterns 
or  other  receptacles  to  be  used  intermediate  the  irrigating 
periods  of  the  user.  When  Mrs.  Fuller,  in  1885,  purchased 
lands  in  the  district,  her  water  rights  were  presumably  the 
same  as  had  theretofore  attached  to  the  lands  generally.  To 
obtain  domestic  water  more  conveniently  than  by  cisterns, 
plaintiffs,  in  October,  1885,  ran  a  pipe  from  their  premises 
along  the  public  road  about  a  quarter  of  a  mile  and  connected 
with  the  old  ditch,  and  they  used  this  pipe  until  in  1888,  when 
they  removed  it  from  the  public  road  and  reattached  it  to  the 
ditch  about  eight  hundred  feet  farther  down  the  ditch,  and 
thereafter  continued  to  use  the  pipe  until  in  February,  1893, 
when  the  old  ditch  was  abandoned  and  the  new  ditch  was 
completed.  For  the  better  and  more  orderly  control  and  regu- 
lation of  the  water,  many  of  the  old  users,  including  plaintiffs, 
formed  a  corporation  in  1886,  for  the  purposes  stated  in  the 
findings,  and  Harrison  Fuller  was  a  director  for  two  years 
from  and  after  October,  1888,  and  Mrs.  Fuller  was  a  stock- 
holder therein  from  the  date  of  its  formation,  and  plaintiffs 
had  conveyed  to  the  corporation,  as  had  other  land-owners, 
all  their  rights  in  the  water  and  ditch,  according  to  their 
respective  rights.  During  all  these  years  water  was  abundant. 
There  was  no  objection  made  to  this  use,  and  there  was  no 
claim  by  plaintiffs  that  they  were  using  the  pipe  in  hostility 
to  other  users  or  the  corporation.    I  do  not  think  the  circum- 
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stances  or  facts  show  that  plaintiffs  have  acquired  prescrip- 
tive rights  to  take  water  for  domestic  use  through  this  pipe 
which  are  beyond  the  control  of  the  corporation.  It  is  not 
claimed  by  defendants  that  plaintiffs  had  no  right  to  water 
for  domestic  purposes  during  this  period,  or  that  they  have  not 
such  right  now ;  the  claim  is,  that  they  had  not  the  right,  and 
have  not  now  the  right,  to  use  the  pipe  free  from  any  control 
by  the  corporation.  The  evidence  shows  that  prior  to  the  aban- 
donment of  the  old  ditch  the  corporation  made  and  enforced 
regulations  for  the  use  of  water  by  stockholders,  with  the 
concurrence  of  plaintiffs,  which  were  inconsistent  with  the 
claim  that  plaintiffs  were  using  a  right  different  and  greater 
than  others  were  entitled  to,  and  in  hostility  to  their  rights. 
When  the  new  ditch  was  completed  it  occupied  other  ground, 
and  did  not  pass  over  plaintiffs'  land.  Plaintiffs  and  others 
signed  a  deed  bearing  date  June  6,  1893,  by  which  the  old 
ditch  was  abandoned  and  new  rights  of  way  granted.  So  far 
as  the  corporation  was  concerned,  and  it  represented  all  stock- 
holders, the  new  ditch  was  intended  to  replace  the  old  ditch, 
and  on  its  completion  the  water  was  conveyed  through  the  new 
ditch,  and  with  plaintiffs'  consent  the  old  ditch  was  aban- 
doned. The  corporation  provided  by  resolution,  in  February, 
1893,  that  stockholders  might  attach  pipes  to  the  new  ditch 
for  domestic  purposes,  under  such  regulations  and  of  such  size 
as  the  board  of  directors  of  the  corporation  might  from  time 
to  time  prescribe,  reserving  the  right  to  fix  a  rate  for  the  use 
of  domestic  water,  etc.,  as  shown  in  the  findings.  We  do  not 
see  any  thing  unreasonable  in  these  regulations.  The  pro- 
vision that  made  the  rate  retroactive  may  be  conceded  to  be 
unwarranted  and  not  enforceable.  But  for  the  subsequent 
months  during  which  the  rates  were  enforced  the  regulation 
would  not  be  open  to  this  objection,  and  for  these  months 
plaintiffs  were  liable.  They  did  not  put  their  refusal  to  pay 
on  the  ground  that  the  regulation  was  in  part  retroactive; 
they  claimed,  and  still  claim,  only  that  they  had  a  right  to  use 
the  water  by  means  of  a  pipe,  free  from  any  charge  and  any 
control  whatever  by  the  corporation. 

It  seems  to  us  that  in  forming  the  corporation  and  convey- 
ing their  rights  to  it  for  the  purposes  declared  by  the  articles, 
all  the  stockholders,  Mrs.  Puller  with  the  rest,  surrendered 
the  right  of  control  or  regulation  in  the  use  of  water  both  for 
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domestic  and  irrigation  purposes.  There  could  not  well  be  in- 
dependent rights  in  individual  stockholders,  free  from  all 
regulation,  unless  specially  reserved  in  the  deeds,  for  that 
would  destroy  the  power  of  the  corporation  to  make  the  en- 
joyment of  the  water  sufficient  for  all.  This  right  of  regula- 
tion, in  the  absence  of  any  restricting  clause  in  the  deeds, 
would  attach  as  an  incident  to  the  title.  The  evidence  shows 
no  such  original  right  as  is  claimed  by  the  original  appropria- 
tion, for  from  the  beginning  the  use  was  subject  to  regulations 
and  to  assessments  to  defray  expenses,  and  these  rules  were 
recognized  by  all  old  users. 

In  the  deed  of  1886,  it  was  recited,  among  other  things,  that 
the  company  ''shall  at  all  times  manage,  control,  and  distrib- 
ute said  waters  so  herein  conveyed  for  our  benefit  and  accord- 
ing to  our  respective  rights  as  fixed  by  our  agreement,  and  in 
accordance  with  the  stock  issued  or  to  be  issued  to  us.  .  •  . 
Stock  to  be  issued  according  to  our  respective  rights  in  said 
waters  as  fixed  by  our  said  agreement,  the  said  corporation  or 
its  successors  having  the  right  to  charge  a  reasonable  compen- 
sation therefor,  and  to  levy  assessments  on  stock  to  construct 
new  water-works  and  to  make  repairs  and  all  needed  improve- 
ments in  the  water  system  and  methods  of  distribution." 
What  the  words  ''the  respective  rights  as  fixed  by  our  agree- 
ment" mean  is  not  clear.  The  agreement  referred  to  I  do 
not  find  in  the  record.  The  water  was  to  be  managed,  con- 
trolled, and  distributed  according  to  these  respective  rights. 
There  is  nothing  in  the  evidence  to  warrant  the  conclusion 
that  the  terms,  "respective  rights"  gave  to  any  one  stock- 
holder a  right  not  given  to  all,  or  that  the  terms  included  a 
right,  independent  of  all  regulation  by  the  corporation,  to  use 
water  in  the  particular  manner  and  for  the  particular  purpose 
he  might  at  the  time  happen  to  be  using  it.  The  terms  most 
likely  referred  to  the  general  right  to  water  as  measured  by 
the  acreage  owned  by  each  stockholder.  The  same  language, 
substantially,  is  used  in  the  articles  of  incorporation.  (See 
findings  marked  8  and  9,  supra.)  It  is  not  at  all  likely  that 
stockholders  who  had  no  pipe  connections  would  have  con- 
sented to  a  use  by  those  who  had  such  connections  that  these 
privileges  were  to  be  recognized  as  wholly  beyond  the  control 
and  regulation  of  the  corporation,  for  such  a  concession  would 
have  destroyed  the  mutuality  manifest  in  the  articles  and  in 
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the  deed,  and  both  the  deed  and  articles  recognize  the  right  to 
charge  for  water.  The  court  found  that  plaintiff  Harrison 
Fuller,  on  February  25,  1893,  for  himself  and  two  others,  ap- 
plied to  the  corporation  for  permission  to  connect  a  pipe  with 
the  new  ditch  for  their  domestic  use,  and  at  that  time  the 
resolution  was  passed  noted  in  finding  16,  supra,  and  that 
plaintiffs  made  the  pipe  connection  pursuant  to  this  resolu- 
tion. Plaintiffs  accepted  the  license  on  the  conditions  stated 
in  the  resolution,  and  for  more  than  three  years  there  was 
no  charge  imposed  for  the  use.  When  water  became  scarce, 
and  the  conditions  were  enforced  temporarily,  plaintiffs  re- 
sisted, refused  to  pay  any  charge  for  water,  and  claimed  an 
absolute  right  beyond  defendants'  control.  Thereupon  de- 
fendants cut  off  the  water.  There  was  no  other  course  to  pur- 
sue in  fairness  to  other  stockholders.  When  the  new  ditch  was 
completed  and  plaintiffs  consented  to  the  abandonment  of  the 
old  ditch  and  attached  their  pipe  to  the  new  ditch  under 
license  of  the  corporation,  they  not  only  waived  any  right 
they  formerly  had  but  consented  to  the  regulations  imposed 
in  taking  water  from  the  new  ditch.  By  setting  up  an  adverse 
claim  and  refusing  to  be  governed  by  the  regulations  of  the 
corporation,  it  became  necessary  for  the  corporation  to  assert 
its  rights  to  prevent  plaintiffs  from  acquiring  prescriptive 
rights.  It  was  but  just  to  other  stockholders  and  to  old  users 
not  stockholders,  who  had  rights  in  the  water,  to  protect  the 
supply  against  unfair  invasion  by  individual  users.  It  ap- 
pears that  plaintiffs  have  been,  by  agreement,  permitted  to 
continue  to  take  domestic  water  through  this  pipe,  pending 
the  litigation.  It  also  appears  that  during  the  time  defend- 
ant was  endeavoring  to  collect  one  dollar  a  month,  the  rate 
fixed  for  the  use  by  pipe,  plaintiffs  were  collecting  fifty  cents 
per  month  from  a  user  who  obtained  water  through  plaintiffs' 
pipe.  It  also  appears  that  plaintiffs  were  to  some  small  extent 
at  least  using  water  from  the  pipe  for  irrigation,  which  was 
in  violation  of  regulations.  I  do  not  understand  that  the  cor- 
poration denies  the  right  of  plaintiff  to  obtain  water  for 
domestic  use  subject  to  reasonable  regulations  by  means  of  this 
pipe  connection;  nor  do  I  understand  that  the  court  decided 
that  plaintiffs  had  no  such  right  The  corporation  seems  to 
have  provided  outlets  in  the  cement  ditch  for  pipe  connections, 
and  did  not  provide  one  for  plaintiffs,  because  at  the  time  it 
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did  not  know  where  plaintiffs  wished  it  located.  Plaintiffs 
afterward  made  their  own  connection  with  permission  of  the 
company,  and  should  be  permitted  to  use  their  pipe  for  con- 
veying domestic  water,  subject  to  such  reasonable  regulations 
as  necessity  requires  should  be  imposed. 
It  is  advised  that  the  judgment  and  order  be  afibmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Garoutte,  J.,  Harrison,  J. 


[8ae.  No.  950.    Department  Two.— Deeember  29,  1902.] 

A.    C.    HEISEN,    Appellant,    v.    LOUIS    SMITH    et   al., 
Bespondents. 

GuASDiAN  ANi>  Ward— Citation— Oedkb  fob  Publication— Jurisdio- 
TiON.— Where  an  order  for  the  publication  of  a  citation  on  a 
guardian  to  account  recites  that  a  citation  previouslj  issued  had  not 
been  and  could  not  be  personally  served,  and  that  time  did  not 
remain  to  make  publication  before  the  return  daj,  and  directs  the 
issuance  and  publication  of  a  new  citation,  the  fact  that  such  new 
citation  was  not  actually  issued  by  the  clerk  until  after  the  order 
for  publication  was  made  is  not  such  an  irregularity  as  to  deprive 
the  court  of  jurisdiction,  provided  it  was  issued  before  the  publica- 
tion was  commenced. 

Id.— Citation  to  Bepobt.— A  citation  issued  after  the  ward  had  become 
of  age,  directing  the  guardian  to  make  a  "report"  of  his  admin- 
istration, will  be  construed  as  equivalent  to  a  direction  to  him  to 
render  a  final  account. 

Id.— Omission  or  Seal  from  Publication.— The  omission  of  the  word 
''seal"  in  the  copy  of  the  citation  as  published  is  immaterial  where 
the  certificate  of  the  clerk  contained  in  the  published  copy  shows 
that  the  seal  was  attached  to  the  original. 

Id.— Publication  in  Sunday  Paper.— The  jurisdiction  of  the  court  is 
not  affected  by  the  fact  that  the  citation  was  published  in  a  weekly 
newspaper  issued  only  on  Sundays.  Such  publication  is  a  minis- 
terial act,  and  not  the  transaction  of  "judicial  business"  within 
the  meaning  of  the  prohibition  contained  in  section  134  of  the  Code 
of  Civil  Procedure. 
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Zi>.~AssiGNHEKT  oi*  JUDGMENT  CARRIES  BOND.— An  assignment  by  a 
ward  of  a  judgment  rendered  against  the  guardian  upon  the  settle- 
ment of  his  accounts  operates  as  an  equitable  assignment  of  the 
ward's  cause  of  action  against  the  sureties  on  his  bond,  and  entitles 
the  assignee  to  maintain  an  action  on  such  bond  against  the  sureties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  refusing  a  new  trial. 
Joseph  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  A.  De  Ligne,  for  Appellant. 

Devlin  &  Devlin,  and  H.  C.  Boss,  for  Respondents. 

THE  COURT.— This  is  a  suit  by  the  assignee  of  Marga- 
retta  Z.  Smith  against  the  defendant  Smith,  her  former  guard- 
ian, and  the  sureties  on  his  bond,  to  recover  the  sum  of  $466, 
adjudged  to  be  due  her  from  the  guardian  on  a  settlement  of 
his  account.  The  citation  on  the  guardian  to  account  was 
served  by  publication,  as  in  the  case  of  Trumpler  v.  Cotton, 
109  Cal.  250,  255,  and  it  is  claimed  was  insufficient  to  give  the 
court  jurisdiction.  The  jurisdiction  of  the  court  is  attacked 
on  several  grounds,  which  will  be  considered  seriatim, 

1.  The  order  of  publication,  made  August  18,  1896,  after 
reciting  that  a  citation  previously  issued  had  not  been,  and 
could  not  be,  personally  served,  and  that  time  did  not  remain 
to  make  publication  before  return  day,  directs  **that  the  cita- 
tion [theretofore]  issued  be  vacated  and  set  aside,'*  and  that  a 
new  citation  issue  "returnable  November  27,  1896'*;  and  that 
"the  service  of  said  citation  be  made  ...  by  publica- 
tion" as  directed.  .  .  .  The  citation  issued  under  this 
order — which  is  in  the  same  terms  as  the  original  except  as  to 
the  return  day — is  dated  August  19th,  the  following  day, 
which  is  the  defect  complained  of.  We  can  see  no  objection 
to  this  mode  of  procedure,  nor  do  we  think  the  validity  of  the 
proceedings  can  be  affected  by  the  delay  of  the  clerk  in  issu- 
ing the  citation,  provided  it  be  issued  before  the  publication 
be  commenced.  The  case  is  different  from  that  of  a  summons, 
where,  as  held  in  People  v.  Hnber,  20  Cal.  82,  the  issue  of 
the  summons  is  essential  to  give  the  court  jurisdiction.  For 
under  the  law,  as  it  then  stood,  until  the  summons  was  issued 
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there  was  no  action  pending.  (Practice  Act,  sec.  22.)  There  are 
also  other  differences  between  the  cases.  The  issue  of  a  sum- 
mons does  not  depend  upon  the  order  of  the  court,  whose 
''only  power  is  to  order  the  summons,  which  has  already 
issued,  to  be  served  in  a  special  manner."  But  in  probate  or 
guardianship  proceedings  the  citation  itself  issues  only  on 
the  order  of  the  court.  Also  in  this  case  a  citation  had 
already  been  issued,  and  the  new  citation  was  but  the  same  in 
terms  as  the  old,  except  as  to  the  change  of  the  return 
day.  It  is  therefore  in  substance  simply  an  amendment  of  the 
original  citation,  and  is  to  be  so  regarded. 

2.  It  is  next  objected  that  the  guardian  was  cited  only  to 
make  a  report  of  his  administration,  and  that  the  citation  did 
not  require  of  him  to  file  a  final  account.  But  the  term 
''report,"  in  the  connection  in  which  it  is  used,  if  not  pre- 
cisely equivalent  to  "account,"  includes  it,  and  the  citation, 
therefore,  cannot  be  otherwise  construed  than  as  requiring 
the  rendition  of  an  account,  which,  from  the  fact  that  the 
ward  had  become  of  age,  could  be  only  a  final  account. 

3.  The  omission  of  the  word" seal"  in  the  copy  of  the  cita- 
tion  published  is  not  material.  From  the  nature  of  things, 
the  seal  itself  cannot  be  copied  in  a  printed  publication,  and 
hence  all  that  is  required  is  that  its  presence  on  the  original 
should  be  sufficiently  indicated.  This  is  usually  done  by  writ- 
ing the  word  "seal"  in  the  margin;  but  it  may  be  otherwise 
sufficiently  indicated,  as  in  this  case,  by  the  certificate  of  the 
clerk  contained  in  the  published  copy  that  the  seal  was  at- 
tached to  the  original.    (Janes  v.  Martin,  16  Cal.  166.) 

4.  The  remaining  objection  to  the  jurisdiction  is,  that  the 
publication  was  in  a  weekly  newspaper  issued  only  on  Sun- 
days. But  this,  we  think,  was  unobjectionable.  "Except  as  to 
judicial  acts,  which  are  void  when  done  on  Sunday,  .  .  . 
the  common  law  makes  no  distinction  between  Sunday  and  any 
other  day."  (2  Bouvier's  Law  Dictionary,  word  "Sunday," 
p.  1067.  See,  also,  1  Bouvier's  Law  Dictionary,  word  ''Dies 
Nan.'')  The  rule  indeed  is,  "That  no  judicial  act  ought  to  be 
done  on  that  day,  but  ministerial  acts  may  be  lawfully 
executed  on  the  Sunday."  For  otherwise,  it  is  added, 
peradventure  they  can  never  be  executed;  and  God  permits 
things  of  necessity  to  be  done  on  that  day;  and  Christ 
says  in  the  Qospel,  '^Bonum  est  benefacere  in  Sabbatho/^ 
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(MaeKalley's  Case,  5  Coke,  120,  part  IX,  fol.  66a.)  Accord- 
ingly,  it  was  held  in  the  case  cited  that  an  arrest  made  on 
Sunday  was  good,  and  though  at  a  later  date  service  of  process 
was  forbidden  by  statute  (29  Car.  11;  Scamm  v.  City  of 
Chicago,  40  HI.  148),  this  has  no  force  here.  The  rule  as 
given  by  Coke  has  been  generally  recognized  by  the  courts. 
{Ball  V.  United  States,  140  U.  S.  130,  Swann  v.  Bro(me,  1  W. 
Blackstone,  529;  State  v.  Bicketts,  74  N.  C.  193.) 

In  this  state,  the  transaction  of  ''judicial  business"  on  Sun- 
day or  holidays  is  forbidden  (Code  Civ.  Proc.,  sec.  134) ;  and 
it  may  be  that  the  expression  quoted  is  somewhat  broader  in 
meaning  than  the  expression  ^'judicial  acts"  used  by  Coke. 
But  it  can  hardly  be  extended  to  the  service  of  process,  or 
other  ministerial  acts,  and  certainly  not  to  the  publication  of 
service.     (Bedamation  District  v.  Hamilton,  112  Cal.  613.) 

6.  The  objection  is  also  made  that  there  was  no  assignment 
to  the  plaintiff  of  her  assignor's  cause  of  action  against  the 
sureties.  But  it  is  a  familiar  principle  that  in  equity  *'the 
assignment  of  a  demand  entitles  the  assignee  to  every  remedy, 
lien,  or  security  that  could  have  been  used,  or  made  available 
by  the  assignor  as  a  means  of  indemnity  or  payment"  (2 
White  &  Tudor 's  Leading  Cases  in  Equity,  1667,  and  cases 
cited) ;  and  it  follows  that  the  assignment  of  the  judgment 
against  the  guardian  operated  as  against  the  guardian's  bond. 
Nor  can  there  be  any  doubt,  under  our  practice,  of  the  right 
of  the  equitable  assignee  to  maintain  an  action  against  the 
sureties.     (Code  Civ.  Proc,  sec.  367.) 

The  decision  in  Moses  v.  Thome,  6  Cal.  87,  cited  by  respond- 
ent, seems  to  be  inconsistent  with  this  view.  But  in  that  case 
it  was  in  effect  admitted  that  the  assignment  of  the  judgment 
operated  as  an  equitable  assignment  of  the  bond,  and  the 
decision  was  put  on  the  ground  that  the  assignment,  being 
merely  equitable,  could  not  ''confer  the  right  of  bringing  a 
common  law  action  upon  it."  But  in  this,  the  court  over- 
looked the  provisions  of  section  4  of  the  Practice  Act,  cor- 
responding to  section  367  of  the  Code  of  Civil  Procedure, 
requiring  that  "every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest." 

In  the  case  of  ChUdstrom  v.  Eppinger,  127  Cal.  326,*  also 

^  78  Am.  Bt.  Bep.  46,  and  note. 
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cited,  the  decision  in  Moses  v.  Thome  was  inadvertently  fol- 
lowed. 

For  the  reasons  given  the  judgment  and  order  appealed 
from  must  be  reversed,  and  it  is  so  ordered. 

Hearing  in  Bank  denied. 


[S.  F.  No.  3072.    Department  One.~Deeember  30,  1902.] 

MINNIE  C.  ALDRICH,  Appellant,  v.  ANNIE  BARTON  et 

al.,  Surviving  Trustees  under  the  will  of  William  A. 
Aldrich,  Deceased,  et  al.,  Respondents. 

Tbust— Fraudulent  AcoouimNO— Iokoeancb  of  BmxFioiABT—Surr 
IN  EQUiTY.^The  tnistees  under  a  will  who,  with  intent  to  defraud 
an  absent  beneficiary,  present  a  false  account  to  the  court,  and  secure 
its  settlement  as  presented,  are  guilty  of  a  fraud  extrinsic  to  the 
case  upon  the  court,  as  weU  as  upon  the  beneficiary;  and  the  bene- 
ficiary, who  had  no  knowledge  of  the  fraud  until  after  the  expiration 
of  the  time  limited  for  moving  to  vacate  the  order  of  settlement  or 
for  appealing  therefrom,  may  maiutJiin  a  suit  in  equity  to  compel 
the  trustees  to  pay  to  her  the  amount  of  which  she  had  been  defraud- 
ed by  the  settlement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion* 

A.  Everett  Ball,  for  Appellant. 

The  fraud  alleged  was  extrinsic  and  collateral.  {Bergin  v. 
Haight,  99  Cal.  56;  2  Pomeroy's  Equity,  sec.  919;  Story's 
Equity,  sec.  885;  8oUer  v.  Sohler,  135  Cal.  323;*  Syllivan  v. 
Lumsden,  118  Cal.  668;  Griffith  v.  Oodey,  113  U.  S.  93.) 

Drown,  Leicester  &  Drown,  and  J.  F.  Leicester,  for 
Respondents. 

The  fraud  alleged  is  not  extrinsic  or  collateral  to  the  mat- 
ters passed  upon  and  determined  in  settling   the    account. 
187  Am.  St.  Eep.  98. 
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(United  States  v.  Throckmorton,  98  U.  S.  61;  Hanley  v. 
Hanley,  114  Cal.  690;  Fealey  v.  Fealey,  104  CaL  354  ;i  Pico  v. 
Cohn,  91  Cal.  129;*  Langdon  v.  Blackburn,  109  Cal.  19.) 

GRAY,  C. — ^In  this  action  the  demurrer  to  the  amended 
complaint,  based  on  the  ground  that  the  complaint  failed  to 
state  a  cause  of  action  against  defendants,  was  sustained, 
and  the  plaintiff  refusing  to  further  amend,  judgment  was 
entered  against  her,  from  which  she  takes  this  appeal. 

The  amended  complaint  alleges  in  substance  that  plaintiff 
is  the  surviving  wife  of  William  A.  Aldrich,  deceased,  and 
that  under  the  will  of  said  deceased,  and  under  a  decree  of 
distribution  made  in  the  estate  of  said  deceased  to  certain 
trustees  upon  the  trust  named  therein,  she  was  and  is  entitled 
to  be  paid  one  fourth  of  the  rents,  income,  issues,  and  profits 
of  the  residue  of  the  estate  of  said  deceased  by  the  defendants, 
who  are  the  trustees  under  said  will  and  the  appointment  of 
the  court,  for  the  purpose  of  carrying  into  effect  the  terms  of 
the  decree  of  distribution  under  said  will;  that  defendants 
filed  an  account  in  the  probate  court. 

Quoting  from  the  amended  complaint,  it  further  avers: — 

*'That  said  trustees,  in  said  account  so  rendered  as  afore- 
said, falsely  and  fraudulently,  and  with  intent  to  cheat  and 
defraud  this  plaintiff  out  of  the  money  received  by  them  as 
net  rents,  income,  issues,  and  profits  derived  from  said  one 
fourth  part  of  the  said  residue  of  the  said  estate,  which  should 
come  to  and  belong  and  be  paid  to  her,  placed  the  following 
items  as  received  by  them  on  account  of  the  sale  of  certain 
forty-three  shares  of  capital  stock  of  the  Germania  Lead 
Works,  which  said  stock  was  a  part  of  the  one  fourth  of  the 
residue  of  said  estate  distributed  to,  and  held  by,  said  trustees 
for  said  plaintiff,  ss  aforesaid, — ^viz.,  the  sum  of  $2,713.40, 
the  sum  of  $430,  and  the  sum  of  $190.92,  aggregating  the  sum 
of  $3,334.32, — while  in  truth  and  in  fact  said  sums  of  money 
were  no  part  of  the  purchase  price  of  said  stock,  but  were 
dividends  upon  said  stock,  and  as  such  should  have  been  cred- 
ited to  the  account  of  this  plaintiff,  as  income,  issues,  and 
profits,  which  fact  was  well  known  to  said  trustees,  but  said 
trustees  falsely  and  fraudulently  concealed  said  fact  from  said 
court  and  this  plaintiff. 

» 43  Am.  St.  Rep.  Ill,  and  note.  ■  25  Am.  St.  Rep.  159,  and  note. 
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'*That  said  trustees,  by  so  falsely  and  fraudulently  charging 
said  sums  of  money  to  the  principal  as  part  of  the  one  fourth 
of  said  residue,  cheated  and  defrauded  this  plaintiff  out  of 
said  sums  of  money. 

''That  thereafter,  and  on  the  eleventh  day  of  June,  1900, 
said  court,  by  its  order,  settled  and  allowed  said  account  as 
rendered,  as  there  was  nothing  upon  the  face  of  said  account 
to  indicate  the  fraud  so  perpetrated  upon  this  plaintiff,  and 
no  opportunity  to  call  the  attention  of  the  court  to  the  same, 
or  to  determine  any  issue  of  fraud,  and  the  court,  as  well  as 
this  plaintiff,  was  imposed  upon  and  deceived,  and  the  settle- 
ment and  allowance  of  said  account  so  rendered  was  had  with- 
out any  knowledge  of  the  court  as  to  the  fraud  so  perpetrated. 

''That  at  the  time  said  account  was  filed  in  said  court,  as 
aforesaid,  said  plaintiff  was  a  resident  of  the  Hawaiian 
Islands,  and  had  no  notice  of  the  filing  of  said  account  or  of 
its  contents,  or  of  the  hearing  thereof,  except  such  notice  as 
the  court  ordered, — ^viz.,  posting  for  ten  days, — and  that  the 
said  account  was  settled  and  allowed  without  any  knowledge 
thereof  upon  the  part  of  said  plaintiff,  and  said  plaintiff  was 
not  represented  at  the  hearing  thereof,  and  she  did  not  know 
of  any  of  the  matters  contained  in  said  account,  or  anything 
regarding  the  same,  until  she  came  to  California,  on  or  about 
the  fourteenth  day  of  January,  1901,  when  she  was  informed 
of  the  true  state  of  the  facts  as  set  forth  above,  when  she  im- 
mediately took  steps  to  have  the  matter  adjusted. 

"That  said  plaintiff  relied,  as  she  had  a  right  to,  upon  the 
said  trustees  exercising  the  utmost  good  faith  towards  her, 
and  upon  their  rendering  true  and  correct  accounts  of  their 
trust. 

"That  more  than  six  months  had  elapsed  since  the  settling 
and  allowing  of  said  account,  at  the  time  she  first  became 
aware  of  the  facts  alleged  herein,  and  that  she  had  been  de- 
frauded out  of  the  money  by  said  trustees,  and  her  right  to 
move  in  the  matter  or  to  appeal  from  the  order  settling  said 
account  had  passed,  and  the  only  remedy  left  her  was  to 
appeal  to  the  equitable  jurisdiction  of  this  court.'* 

We  think  the  amended  complaint  states  a  cause  of  action, 
and  shows  just  grounds  for  granting  that  portion  at  least  of 
the  prayer  of  the  complaint  which  asks  to  have  the  trustees 
compelled  to  credit  and  pay  to  plaintiff  the  sum  of  $3,334.32. 
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The  facts  alleged  show  that  they  have,  or  ought  to  have,  in 
their  hands  as  trustees  for  plaintiff  that  amount  of  money, 
which  in  equity  and  good  conscience  they  should  at  once  pay 
to  her,  and  the  order  of  the  probate  court  obtained,  as  it  is 
alleged  to  have  been,  for  the  purpose  of  defrauding  plaintiff, 
ishould  constitute  no  obstacle  to  plaintiff  obtaining  this  relief. 

The  trustees  took  advantage  of  the  absence  of  the  cestui 
que  trust  to  present  a  false  and  fraudulent  petition  to  the 
court  and  have  it  acted  upon  without  her  knowledge.  This 
was  a  fraud  upon  the  court  as  well  as  upon  the  absent  in- 
terested party,  and  this  is  held  to  be  a  fraud  "extrinsic  to  the 
case,"  which  prevented  the  plaintiff  from  being  properly 
represented  at  the  hearing,  or  from  being  represented  at  all. 
iSafiler  v.  Sohler,  135  Cal.  323.^)  In  the  Sohler  case  the 
fraudulent  decree  was  the  result  of  a  conspiracy  between  the 
trustee  and  another,  but  the  principle  of  that  case  applies 
with  equal  force  here,  for  a  fraud  is  equally  abhorrent  to 
equity,  and  is  to  be  measured  by  the  same  rules,  whether  it  be 
the  result  of  a  conspiracy  or  arises  from  the  corrupt  motives 
of  the  trustee  alone.  The  demurrer  should  have  been  over- 
ruled. 

We  advise  that  the  judgment  be  reversed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.    Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J. 


[S.  F.  No.  2569.    Department  One.— December  81,  1902.] 

SAN  FRANCISCO  AND  FRESNO  LAND  COMPANY  et  al.. 
Respondents,  v.  MINNIE  T.  HARTUNG  et  al..  Appel- 
lants. 

Van  Nbss  Ordihanck— Dked  or  Iulsd  Gontirmed— Bbottals.— A  deed 
to  lands  confirmed  by  the  Van  Ness  Ordinance  and  by  the  confirma- 
tory act  of  March  11,  1858,  executed  in  porsaanee  of  the  act  of 
March  24,  1870,  to  expedite  the  settlement  of  land  titles  in  the 

»87  Am.  8t.  Rep.  98. 
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city  and  conntj  of  San  Francisco,  is  executed  by  the  mayor  as  the 
deed  of  the  municipal  corporation,  and  need  not  recite  the  varioua 
proceedings  required  by  the  act. 

Id.— Prima  Facie  Evidekcb  of  Peerequisites— Pebsumption  not  Oveb- 
OOME.— The  deed  of  the  city  and  county,  so  executed,  is  at  least 
prima  facie  evidence  of  all  facts  essential  to  its  validity;  and 
grantees  claiming  thereunder  need  not  prove  that  the  prerequisitea 
of  the  law  had  been  complied  with,  or  that  their  case  came  within 
the  provisions  of  the  act.  If  the  presumption  in  favor  of  the  deed 
is  not  overcome  by  sufficient  evidence,  the  deed  itself  is  proof  of  title 
in  the  grantees. 

Id.— Connection  with  Prior  Grant.— It  is  only  persons  connecting 
themselves  with  the  title  of  the  city  under  a  prior  grant  made  by 
the  Van  Ness  ordinance  who  are  in  a  condition  to  object  to  the 
regularity  of  a  deed  subsequently  executed  under  the  act  of  1870. 

Id.— Vesting  of  Title  under  Van  Ness  Ordinance— ErrEcx  of  Deed 
—Muniment  of  Title  before  Acquired.— The  Van  Ness  Ordinance 
purported  to  be  a  grant  in  prcssenti  by  the  city  of  San  Francisco 
of  its  pueblo  lands  to  the  persons  therein  described;  and  the  effect 
of  the  ordinance  and  of  the  acts  of  confirmation  by  the  state  and 
United  States  was  to  vest  title  to  the  lands  in  those  persons  as  of 
the  date  of  the  ordinance.  A  deed  executed  under  the  act  of 
March  24,  1870,  cannot  divest  any  titJe  previously  vested,  but  is 
only  a  muniment  of  title  to  persons  who  have  acquired  title  under 
the  ordinance. 

Id.— Action  to  Quiet  Title— Adverse  Possession— Statute  of  Lim- 
itations—Findings Based  upon  Answer.— In  an  action  to  quiet 
title  brought  by  the  grantees  of  a  deed  for  lands  claimed  under  the 
Van  Ness  Ordinance,  where  no  other  title  was  claimed  than  by 
adverse  possession,  under  the  statute  of  limitations,  a  finding  that 
plaintiffs'  cause  of  action  is  not  barred  by  the  provisions  of  either 
of  the  sections  specified  in  the  answer,  sufficiently  includes  a  finding 
in  effect  that  the  defendants  or  their  predecessors  were  not  in  adverse 
possession  for  any  period  of  five  years,  and  that  plaintiffs  or  their 
predecessors  were  in  possession  within  five  years  next  preceding  the 
commencement  of  the  suit. 

Id.— Repeal  of  Special  Statute.— The  special  statute  of  limitations  of 
date  March  5,  1864,  in  relation  to  suits  on  titles  acquired  under  the 
Van  Ness  Ordinance,  must  be  regarded  as  repealed  by  the  adoption 
of  the  codes,  in  so  far  as  it  may  be  deemed  to  prescribe  a  different 
rule. 

Id.— Appointment  of  Executors— Pleading— Construction  of  Code 
—Presumption  of  Jurisdiction.— The  jurisdiction  of  the  superior 
court  to  appoint  executors  of  the  will  of  a  deceased  person  is 
■  presumed,  and  need  not  be  pleaded  in  conformity  with  section  456 
of  the  Code  of  Civil  Procedure,  which  applies  only  to  courts  of 
special  jurisdiction. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Jones  &  O'JDonnell,  and  Sullivan  &  Sullivan,  for  Appel- 
lants. 

Wilson  &  Wilson,  and  James  M.  Allen,  for  Respondents. 

SMITH,  C— This  is  a  suit  to  quiet  plaintiff's  title  to  the 
land  described  in  the  complaint  and  to  recover  its  possession. 
The  plaintiffs  had  judgment,  from  which  and  from  an  order 
denying  their  motion  for  a  new  trial  the  defendants  appeal. 
The  points  urged  by  appellants'  counsel  are,  in  effect, — 1. 
Error  in  admitting  in  evidence  a  deed  of  conveyance,  of  date 
June  18,  1898,  from  the  city  and  county  of  San  Francisco 
to  the  plaintiffs;  2.  Insufficiency  of  the  evidence  to  justify 
the  finding  of  title  in  the  plaintiffs;  3.  Insufficiency  of  the 
findings  on  the  issue  of  defendants'  adverse  possession,  and 
their  plea  of  the  statute  of  limitations;  and  4.  Insufficiency 
of  the  complaint. 

1.  The  deed  in  question  purports  to  have  been  made  in  pur- 
suance of  an  award  of  the  board  of  supervisors,  of  date  March 
7,  1898,  upon  the  petition  of  the  plaintiffs,  and  proceedings 
thereon  had,  under  the  provisions  of  the  act  of  March  24, 
1870  (erroneously  appearing  in  Stats.  1869-1870,  p.  353,  as 
of  date  March  14th,)  entitled  ''An  act  to  expedite  the  settle- 
ment of  land  titles  in  the  city  and  county  of  San  Francisco," 
etc., — ^the  land  conveyed  being  the  rectangular  block  of  land 
known  as  Potrero  Nuevo  Block  170,  bounded  south  and  north 
by  Fifteenth  and  Alameda  streets,  and  west  and  east  by  De 
Haro  and  Carolina  streets,  with  exception  of  part  of  the  land 
lying  to  the  northeast  of  Eighth  Street  which  runs  south- 
easterly through  the  northern  part  of  the  block.  The  land  in 
controversy,  described  by  the  same  name,  is  the  part  of  the 
block  lying  to  the  south  or  southwest  of  Eighth  Street. 

The  claims  provided  for  by  the  act  referred  to  are  of  two 
classes, — the  one,  of  lands  outside  the  limits  of  the  city,  as 
defined  by  the  act  of  reincorporation  of  April  15,  1851;  the 
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other  (which  includes  the  land  in  question),  of  lands  within 
those  limits.  Of  the  latter  class,  the  provisions  of  the  act 
apply  only  to  claimants  who  were  in  possession  of  lands 
from,  on,  or  before  the  first  day  of  January,  1855,  to  and  in- 
cluding the  twentieth  day  of  June,  1855,— that  is  to  say, 
whose  claims  had  been  confirmed  by  the  Van  Ness  Ordinance 
and  confirmatory  act  of  the  legislature  of  March  11,  1858, 
(Stats.  1858,  p.  52,) — and  still  in  possession  at  the  time  of  the 
filing  of  their  respective  petitions.  The  act  provides  for  the 
filing  of  a  petition  by  the  claimant  and  for  an  investigation 
of  the  claim  by  the  ^'committee  on  outside  lands,'*  and  directs 
that,  upon  the  filing  of  their  report,  ''the  board  of  super- 
visors, ...  if  in  their  judgment  the  claim  of  the  peti- 
tioner is  well  founded,  .  .  .  shall,  by  an  order  entered 
in  their  minutes,  adjudge  and  award  a  grant  of  such  lands 
to  the  petitioner,"  etc.,  and  ** shall  thereupon  give  public 
notice  of  their  award  by  notice,  published  at  least  once  a  week 
ior  three  successive  weeks  in  some  daily  newspaper  published 
in  the  city  and  county  of  San  Francisco,  which  notice  shall 
specify  the  name  of  the  applicant,  the  date  and  filing  of  his 
petition,  and  the  tract  of  land  awarded,  by  good  and  sufficient 
description  thereof,**  etc.  It  is  further  provided  that  **upon 
receiving  proof  of  the  publication  of  the  notice  provided  for, 
etc.,  .  .  .  the  mayor  of  the  city  and  county  of  San  Fran- 
cisco is  hereby  authorized  and  empowered  to  execute,  acknowl- 
edge, and  d-eliver  to  the  [petitioner  or  petitioners]  a  deed 
of  conveyance  of  the  tract  or  lot  of  land  as  aforesaid  adjudged 
and  awarded  to  the  petitioner,  and  attach  thereto  the  cor- 
porate seal  of  the  city  and  county  of  San  Francisco,*'  etc. 

The  recitals  in  the  deed  are  as  follows: — 

"Whereas,  upon  a  petition  duly  verified,  presented  by  the 
said  parties  of  the  second  part  to  the  board  of  supervisors 
of  the  said  city  and  county,  filed  February  24, 1898,  numbered 
2884,  such  proceedings  were  had  under  and  by  virtue  of  an 
act  of  the  legislature  of  the  State  of  California,  entitled  *An 
act  to  expedite  the  settlement  of  land  titles  in  the  city  and 
county  of  San  Francisco,'  etc.,  approved  the  twenty-fourth 
day  of  March,  A.  D.  1870,  that  afterwards  the  said  board  of 
supervisors,  by  an  order  entered  in  their  minutes  on  the 
seventh  day  of  March,  A.  D.  1898,  did  award  a  grant  to  the 
lands  hereinafter  described  to  the  parties  of  the  second  part. 
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"And  whereas  due  publication  was  made  of  such  award, 
under  the  provisions  of  section  two  of  said  act,  during  a  period 
of  three  weeks  since  the  date  of  said  award,  and  before  the 
date  of  these  presents,  and  no  notice  of  any  adverse  claims  has 
hitherto  been  filed  according  to  the  provisions  of  section 
three  of  said  act:  Now,  therefore,  this  indenture  witnesseth," 
etc. 

The  principal  objections  to  the  admissibility  of  the  deed 
are,  that  it  fails  to  recite  the  various  proceedings  required  by 
the  act,  and  that  no  proof  was  offered  to  show  that  these  had 
been  regularly  taken,  or  that  the  plaintiffs'  claim  came  within 
the  provisions  of  the  act.  But  neither  of  these  objections  can 
be  regarded  as  tenable. 

As  to  the  former,  the  recitals  would  seem  to  us  sufficient, 
under  any  view  that  could  be  taken  of  the  law.  But,  as  we 
understand  the  act,  the  mayor  is  not  authorized  to  make  his 
own  deed,  but  merely  to  execute  the  deed  of  the  corporation. 
The  deed  is  therefore  to  be  regarded  not  as  that  of  an  officer 
under  a  power  to  convey,  and  therefore  required  to  recite  his 
authority,  but  as  the  deed  of  the  municipal  corporation  itself ; 
and  hence  no  recitals  were  necessary.  (1  Devlin  on  Deeds, 
sec.  343  et  seq.;  Swartz  v.  Page,  13  Mo.  603,  604,  610-611; 
Jamison  v.  Fopiana,  43  Mo.  567-568.^) 

Nor  was  it  necessary  for  the  plaintiffs  to  prove  that  the  pre- 
requisites of  the  law  had  been  complied  with,  or  that  their 
case  came  within  the  provisions  of  the  act.  The  deed  itself 
was  at  least  prima  fade  evidence  of  all  facts  essential  to  its 
validity.  (Gordon  v.  City  of  San  Diego,  101  Cal.  522 ;« 
Wells  V.  Pressy,  105  Mo.  179,  and  cases  supra;  Code  Civ. 
Proc.,  sec.  1963,  subd.  15;  Galvin  v.  Palmer,  113  Cal.  53.) 
Being  prima  facie  evidence  of  the  facts  recited  in  it,  it  was 
admissible  in  evidence.  It  was  indeed  still  open  for  the  de- 
fendants to  show  that  no  title  passed  thereby  by  reason  of  the 
fact  that  under  the  Van  Ness  Ordinance  it  had  previously 
passed  to  some  other  person,  and  that  the  defendants  had  suc- 
ceeded to  the  title  of  such  person ;  but  unless  they  connected 
themselves  with  the  title  of  the  city,  or  showed  that  they, 
or  the  persons  under  whom  they  claim,  had  become  vested 
with  the  city's  title  before  the  date  of  the  deed,  they  are 

»97  Am.  Dec  414.  '40  Am.  Bt.  Bep.  73. 
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not  in  a  condition  to  object  to  the  regularity  of  the  deed 
to  the  plaintiff.  {LeRoy  v.  Cunninghamy  •  4A  Cal.  599; 
Dupand  v.  Barstow,  45  CaL  446;  McCreery  v.  Sawyer, 
62  CaL  257.) 

The  Van  Ness  Ordinance  purported  to  be  a  grant  in  prcRsenii 
by  the  city  of  San  Francisco  of  all  its  right  and  claim  to  the 
lands  within  the  corporate  limits  of  the  city  to  the  persons 
therein  described,  and  the  effect  of  the  ordinance  wm,  by 
virtue  of  the  acts  of  confirmation  on  the  part  of  the  state  and 
of  the  United  States,  to  vest  the  title  to  the  lands  in  those  per- 
sons as  of  the  date  of  tie  ordinance.  Being  a  legislative  grants 
the  title  passed  without  the  necessity  of  any  further  convey- 
ance, in  which  respect  it  differs  from  the  provisions  in  refer- 
ence to  the  outside  lands  which  were  released  by  the  act  of 
Congress  of  March  8,  1866.  (See  Baker  v.  BrickeU,  87  CaL 
329.)  The  effect  of  a  deed  under  the  act  of  March  24,  1870, 
of  lands  covered  by  this  ordinance  is,  by  the  terras  of  the 
act,  merely  an  acknowledgment  on  the  part  of  the  city  that  the 
title  to  the  land  therein  described  has  passed  under  and  by 
virtue  of  the  ordinance  and  the  acts  ratifying  the  same,  and 
as  a  release  to  the  party  therein  named  of  all  the  interest, 
present  and  future,  of  the  city  and  county  in  and  to  such 
lands.  It  does  not,  however,  create  in  such  grantee  a  title 
paramount  or  adverse  to  that  which  passed  by  the  ordinance. 
The  legislature  could  not  divest  titles  already  vested,  but  it 
could  provide  for  the  issue  of  appropriate  muniments  of  title, 
which  is  all,  indeed,  that  the  act  purports  to  do.  If  the 
grantee  named  in  a  deed  made  under  the  act  is  one  of  the 
persons  named  in  the  ordinance,  it  may  operate  as  additional 
evidence  of  his  title;  though,  if  not,  it  cannot  operate  to 
divest  the  title  that  had  already  been  transferred  from  the 
city  by  the  ordinance. 

2.  We  are  also  of  the  opinion  that  the  finding  of  title  in 
the  plaintiff  when  the  suit  was  commenced  is  sustained  by  the 
evidence.  The  deed  was  prima  facie  evidence  of  all  the  facts 
necessary  to  give  it  effect  as  the  deed  of  the  grantor,  and  no 
evidence  was  introduced  to  overcome  this  presumption.  It 
follows,  therefore, — ^the  grantor  being  originally  the  owner 
of  the  land, — ^that  the  deed,  in  the  absence  of  an  affirmative 
showing  of  a  prior  grant  to  defendants  or  their  predecessors 
in  title  (of  which  there  was  none),  established  the  title  of 
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the  plaintiflfs,  and  entitled  them,  unless  barred  by  the  statute, 
to  recover.    {Jamison  v.  Fopiana,  43  Mo.  568.*) 

3.  We  think  also  that  the  findings  on  the  issue  of  the  statute, 
and  of  the  alleged  adverse  possession  by  defendants,  were 
sufiScient.  In  the  original  answer  it  is  pleaded,  in  eflEect,  that 
the  defendant  Minnie  Hartung  has  been,  by  heiself  or  prede- 
cessors, ever  since  the  year  1868,  and  now  is,  in  the  adverse 
possession  of  the  land  in  question,  and  that  plaintiflfs'  cause 
of  action  is  barred  by  the  provisions  of  section  319  of  the 
Code  of  Civil  Procedure ;  and  in  an  amendment  to  the  answer 
it  is  further  pleaded  that  plaintiffs'  cause  of  action  is  barred 
by  the  provisions  of  section  318  of  the  Code  of  Civil  Pro- 
cedure, and  that  neither  the  plaintiflfs  nor  their  ancestors, 
predecessors,  or  grantors  have  been  in  the  actual  or  any 
possession  of  the  premises  in  question  within  five  years  next 
preceding  the  commencement  of  the  action.  The  findings  of 
the  court  are,  that  the  plaintiflfs'  cause  of  action  is  not  barred 
by  the  provisions  of  section  319  of  the  Code  of  Civil  Proce- 
dure nor  by  those  of  section  318 ;  and,  in  eflfect,  that  the  de- 
fendant Minnie  Hartung  has  not  been  continuously,  either  by 
herself  or  her  predecessors,  in  adverse  possession  of  the  land 
in  question  ever  since  the  year  1868,  or  for  five  years  before 
the  commencement  of  this  action.  The  specific  objections 
to  these  findings  are, — 1.  That  there  is  no  flmding  as  to  the 
alleged  adverse  possession  of  defendant  named  or  her  prede- 
cessors during  the  period  between  the  year  1868  and  the  be- 
ginning of  the  period  of  five  years  before  the  commencement 
of  the  suit;. and  2.  That  there  is  no  finding  that  plaintiflfs  or 
predecessors  were  in  actual  possession  within  the  latter  period. 
But  we  think  both  points  are  disposed  of  by  the  finding  that 
the  plaintiflfs'  cause  of  action  is  not  barred  by  the  provisions 
of  section  318,  nor  by  those  of  section  319,  of  the  Code  of 
Civil  Procedure.  As  to  the  former  point,  the  finding  is  in 
eflfect  that  the  defendant  or  predecessors  were  not  in  adverse 
possession  of  the  land  in  question  for  any  period  of  five  years 
before  the  commencement  of  the  suit.  {Cannon  v.  Stockmon, 
36  Cal.  540.*)  As  to  the  latter,  it  is,  in  eflfect,  that  plaintiffs 
or  their  predecessors  were  in  possession  within  the  five  years 
next  preceding  the  commencement  of  the  suit.  (Code  Civ. 
Proc.,  sec.  321.) 

1 97  Am.  Dec.  414.  ■  95  Am.  Dec.  205. 
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On  the  last  point,  however,  we  are  cited  to  a  special  statute 
of  limitations  (of  date  March  5,  1864),  providing,  in  effect, 
that  no  suit  on  titles  acquired  under  the  Van  Ness  Ordinance 
and  confirmatory  statutes  can  be  maintained,  unless  plaintiff 
or  predecessor  ''shall  have  had  actual  possession  of  the  land 
in  dispute  within  five  years  next  before  the  commencement 
of  such  action."  But  this  provision,  if  (as  is  doubtful)  it 
can  be  held  to  establish  a  different  rule  from  that  prescribed 
by  the  general  statute  (Hitt.  Gen.  Laws,  par.  3348,  sec.  6, 
to  par.  4351,  sec.  9,  corresponding  to  sees.  318,  319,  321,  Code 
Civ.  Proc.),  must  be  regarded  as  repealed  by  the  adoption 
of  the  codes.  {State  v.  Conklvng,  19  Cal.  501 ;  Hafiley  v.  Six- 
teen Horses,  etc.,  97  Cal.  182;  Mack  v.  Jastro,  126  Cal.  133.) 

4.  The  remaining  objection  of  appellants  is,  that  **  there 
is  no  allegation  of  the  representative  capacity  of  plaintiffs 
[Byland]  as  executors,"  etc.  But  we  think  the  allegations 
sufficient.  Section  456  of  the  Code  of  Civil  Procedure,  pro- 
viding the  manner  in  which  judgments  must  be  pleaded, 
applies  only  to  courts  of  special  jurisdiction.  {Campe  v. 
Lassen,  67  Cal.  139;  WeUer  v.  Dickimon,  93  Cal.  110;  Clark 
V.  Nordhdt,  121  Cal.  26.)  The  case  of  Judah  v.  Fredericks, 
57  Cal.  389,  cited  by  appellants,  had  reference  to  an  order 
of  the  probate  court  under  the  old  constitution,  and  was 
decided  on  the  authority  of  Young  v.  Wright,  52  Cal.  410, 
where  the  judgment  pleaded  was  that  of  a  justice's  court. 
The  rule  has  no  application  to  judgments  or  orders  of  the 
superior  court,  whose  jurisdiction  is  presumed.  {Collins  v. 
O'Laverty,  136  Cal.  31.) 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Van  Dyke,  J.,  Harrison,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  1998.    Bepartment  One.— Deeem'ber  31,  1902.] 

CAROLINE  A.  PAINTER,  Executrix,  and  R.  B.  DALLAM, 
Executor,  of  Will  of  Jerome  B.  Painter,  Deceased,  Re- 
spondents, V.  THEODORE  P.  PAINTER,  and  J.  MIL- 
TON PAINTER,  AppeUants;  THE  J.  B.  PAINTER 
COMPANY  (a  corporation),  and  A,  0.  COLTON,  Re- 
ceiver, Respondents. 

BKonvEa  or  Pabtnxrship— Action  Allowed  bt  Goubt— (>onolusive- 
NESS  OF  Judgment— Bepressntation  of.  Parties  Interested.— 
A  judgment  against  a  receiver  of  partnership  assets  rendered  in  an 
action  permitted  to  be  brought  against  him  by  the  court  upon  a 
claim  in  the  nature  of  costs  incurred  by  the  receiver  in  the  man- 
agement and  conduct  of  the  business  under  his  control,  is  conclusive 
against  the  receiver,  and  upon  all  persons  interested  in  the  estate 
intrusted  to  his  management,  whom  he  represents,  including  the  sur- 
viving partner  apd  all  creditors,  whether  made  parties  to  the  action 
or  not 

Id.— SuBYiviNO  Partner  Conoluded— Enforcement  of  Jttdgment.— The 
surviving  partner  who  was  made  co-defendant  with  the  receiver,  and 
who  answered  and  might  have  defended  the  action,  but  was  dis- 
missed therefrom  of  his  own  motion,  is  concluded  by  the  judgment 
rendered  against  the  receiver,  and  cannot  attack  it,  upon  applica- 
tion made  to  the  court  to  enforce  the  judgment  by  the  sale  of  part- 
nership assets. 

Id.— Form  of  Judgment— Mode  of  Enforcement.— A  judgment  ren- 
dered against  a  receiver  should  be  against  the  receiver  in  his  official 
capacity,  leaving  the  matter  of  its  enforcement  to  be  determined 
by  the  court  having  jurisdiction  of  the  receivership,  which  has  ex- 
clusive control  thereof.  Execution  cannot  issue  upon  the  judgment; 
but  application  to  enforce  payment  must  be  made  to  the  court. 

Id.— Order  Enforcing  Payment— Appeal— Questions  not  Beview- 
able— Discretion.— Upon  appeal  from  an  order  enforcing  payment 
of  the  judgment,  the  questions  whether  the  receiver  should  have 
been  appointed,  and  whether  his  administration  has  been  faulty,  and 
where  the  fault  lies,  if  any,  cannot  be  considered;  and  where  no 
abuse  of  discretion  appears  the  order  will  be  affirmed. 

Id.— DiRECTORT  Business— Judgment  for  Loss— Payment  out  of 
General  Assets.— Where  the  judgment  was  for  loss  in  the  publish- 
ing of  a  directory  allowed  by  the  court,  under  contract  of  the  re- 
ceiver with  a  corporation,  and  there  was  nothing  in  the  contract 
limiting  the  liability  of  the  receiver  to  the  proceeds  of  the  directory 
business,  the  court  properly  ordered  payment  out  of  the  general 
assets. 
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Id.  ~ Parties  to  Petition— Creditors— Order  op  Sale.— It  is  not  ne- 
eessarj  that  the  creditors  should  have  been  made  parties  to  the  peti- 
tion to  enforce  the  judgment  by  a  sale  of  sufficient  assets  to  pay 
it,  where  it  does  not  appear  that  its  payment  will  exhaust  the  estate 
or  prevent  any  known  creditors  from  being  paid.  That  the  creditors 
have  not  pressed  their  claims  and  made  a  similar  demand  for  the 
receiver  to  sell  assets  to  pay  their  claims  furnishes  no  reason  for 
delaying  to  enforce  payment  of  the  judgment  by  necessary  sale  of 
assets. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  directing  the  sale  of  assets  by 
a  receiver  to  pay  a  judgment  against  him.  James  M.  Troutt, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Pringle  &  Pringle,  for  Appellants. 

M.  B.  Kellogg,  for  Executor  and  Executrix,  Respondents. 

Edward  Mills  Adams,  and  Francis  J.  Heney,  for  J.  B. 
Painter  Company  (a  corporation),  Respondent. 

Martin  Stevens,  for  A.  0.  Colton,  Receiver,  Respondent. 

VAN  DYKE,  J. — This  is  an  appeal  by  defendants  from  an 
order  authorizing  and  directing  A.  0.  Colton,  as  receiver  of 
the  firm  of  Painter  &  Co.,  in  the  said  cause,  to  pay  the  judg- 
ment rendered  in  the  superior  court  of  the  City  and  County 
of  San  Francisco,  in  favor  of  the  J.  B.  Painter  Company,  as 
plaintiffs,  against  A.  0.  Colton,  said  receiver,  as  defendant; 
in  the  sum  of  $11,085.73,  and  to  sell  sufficient  of  the  real  and 
personal  property  of  the  said  firm  of  Painter  &  Co.  to  pay  said 
judgment.  The  court  found  that  from  October  1,  1865,  to 
February  6, 1883,  Jerome  B.  Painter  and  Theodore  P.  Painter 
were  partners,  under  the  style  of  Painter  &  Co.  On  February 
6,  1883,  Jerome  died,  and  thenceforward  Theodore  has  been, 
and  now  is,  the  surviving  and  only  partner  of  said  firm.  The 
J.  B.  Painter  Company  is,  and  since  September  21,  1894,  has 
been,  a  corporation.  On  December  13,  1894,  A.  O.  Colton 
became,  and  ever  since  has  been,  the  duly  appointed  and  qual- 
ified and  acting  receiver  of  said  firm  of  Painter  &  Co.,  ap- 
pointed by  the  court  on  plaintiffs'  application  in  the  action 
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now  pending  in  said  court.  The  order  of  appointment  was 
for  the  receiver  **to  take  immediate  possession  of  all  the  books, 
papers,  vouchers,  securities,  and  of  all  the  property  of  every 
nature  and  kind  belonging  to  the  firm  of  Painter  &  Co.,  and 
thereafter  to  hold,  manage  and  control  the  business  and  prop- 
erty of  said  firm,  .  «  •  and  generally  to  do  such  acts 
respecting  the  property  as  the  court  may  from  time  to  time 
authorize,  and  finally  to  dispose  of  the  same  as  the  court  shall 
direct"  It  appears  also  that  the  assets  of  the  firm  consisted, 
among  other  property,  of  a  plant  for  the  manufacture  and 
sale  of  type  and  printers'  materials,  solvent  credits,  real  estate 
in  San  Francisco,  and  the  right  of  publication  of  Langley's 
San  Francisco  Directory,  and  it  was  found  by  the  court  that 
the  compiling  and  publishing  of  this  directory  was  a  part  of 
the  business  of  the  firm  intrusted  to  the  receiver.  Part  of  the 
business  relating  to  the  manufacture  and  sale  of  printing 
materials  was  conducted  by  the  receiver  at  a  loss,  and  was 
discontinued  in  1895,  but  the  publication  of  the  directory  he 
conducted  for  several  years,  and  until  1894,  inclusive,  at  con- 
siderable profit.  In  December,  1894,  the  receiver  found  him- 
self without  means  sufiScient  to  publish  the  directory  for  1895, 
and  thereupon  filed  a  petition  in  said  cause  for  authority  to 
accept  an  offer  of  said  J.  B.  Painter  Company  to  publish  said 
directory  for  the  year  1895  under  direction  of  the  receiver, 
and  to  authorize  the  receiver  to  enter  into  a  contract  with  said 
corporation  for  said  purpose  and  on  the  terms  proposed  by 
it.  Notice  was  duly  served  upon  the  attorneys  for  the  plain- 
tiffs and  defendants  in  said  action,  together  with  copies  of 
the  aflSdavits  and  papers  on  which  the  motion  would  be  made. 
On  January  11,  1895,  the  court  made  an  order  granting  the 
receiver's  petition,  and  on  January  18,  1895,  the  contract 
referred  to  was  duly  made  and  executed  pursuant  to  the  order 
of  court.  It  is  further  found  that  the  corporation  per- 
formed all  the  conditions  of  its  contract,  in  the  course  of 
which,  and  **in  accordance  with  the  terms  of  said  contract, 
loaned  and  advanced  to  said  receiver  all  the  funds  necessary 
for  the  compilation  and  publication  of  Langley's  Directory," 
and  a  full  and  detailed  statement  of  the  money  advanced  and 
money  received  by  the  corporation  is  set  out  in  the  findings, 
showing  advancements  in  excess  of  receipts  amounting  to 
$8,316.56  principal,  on  which,  as  interest  on  the  same  by  the 
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terms  of  the  contract,  the  court  found  to  be  due  the  further 
sum  of  $2,769.17,  in  all  $11,085.73.  On  Pebruaiy  3,  1896, 
the  corporation  presented  its  claim  to  the  receiver  and  de- 
manded payment,  which  being  refused  the  corporation,  by 
leave  of  court,  brought  its  action  to  recover  said  amount 
against  said  receiver,  making  the  firm  of  Painter  &  Co.  and 
Theodore  P.  Painter,  as  surviving  partner  of  said  firm,  de- 
fendants thereto.  The  receiver  and  the  said  surviving  part- 
ner of  said  firm  answered  to  the  action.  At  the  trial,  after 
plaintiff  had  rested,  and  on  motion  of  defendants  Painter  & 
Co.  and  Theodore  P.  Painter,  the  cause  was  dismissed  as  to 
them  and  proceeded  against  the  defendant  the  receiver,  and 
judgment  was  entered  in  favor  of  the  J.  B.  Painter  Company 
against  said  receiver  on  October  19,  1897.  No  appeal  was 
taken  from  this  judgment  and  no  motion  for  a  new  trial  was 
made.  On  March  31,  1898,  the  corporation  made  application 
in  the  present  cause,  by  petition,  setting  forth  all  the  facts 
leading  up  to  its  judgment,  for  an  order  authorizing  the 
receiver  to  pay  said  judgment,  and  for  that  purpose  to  sell 
suficient  of  the  real  and  personal  property  of  the  firm  of 
Painter  &  Co.,  and  that  the  parties  to  the  present  action  be 
required  to  show  cause  why  such  order  should  not  be  made. 
At  the  time  this  application  was  made  there  was  pending  in 
said  action  also  the  application  of  Adaline  Mininger  and 
Josephus  Painter  for  orders  of  the  court,  filed  some  time  in 
April,  1897,  authorizing  the  receiver  to  pay  the  several 
amounts  alleged  to  be  due  them  by  Painter  &  Co.,  as  set  forth 
in  afiSdavits,  as  shown  in  the  transcript.  The  receiver  filed 
afi&davits  in  answer  to  these  last-mentioned  applications, 
pleading,  among  other  defenses,  the  statute  of  limitations.  It 
appears  that  on  March  31,  1898,  the  court  denied  these  last- 
named  applications  "without  prejudice,"  and  made  an  order 
that  the  receiver  and  the  parties  to  this  action  show  cause 
why  an  order  should  not  be  made  in  accordance  with  the 
petition  of  said  corporation,  copies  of  which  were  ordered 
served  on  said  named  parties,  and  were  so  served.  Neither 
said  plaintiffs  nor  said  receiver  showed  cause  why  said  appli- 
cation should  not  be  granted,  nor  did  they  answer.  The  de- 
fendant Theodore  P.  Painter  answered  the  application  of  the 
corporation  and  objected  thereto  on  the  grounds, — 1.  That 
the  said  judgment  in  favor  of  the  corporation  is  not  final,  for 
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the  reason  that  this  defendant  has  filed  his  bill  in  equity 
against  the  receiver  and  said  corporation,  to  set  aside  said 
judgment  and  grant  a  new  trial,  because  of  errors  of  law  and 
insufficiency  of  the  evidence  to  justify  the  findings;  that  by 
the  refusal  of  the  receiver  to  appeal  from  said  judgment  in 
favor  of  the  corporation,  said  defendant  Theodore  P.  Painter, 
as  surviving  partner  of  Painter  &  Co.,  lost  the  opportunity 
of  obtaining  a  review  of  the  proceedings  by  the  supreme  court ; 
and  that  by  said  bill  in  equity  this  defendant  seeks  to  enjoin 
the  corporation  from  collecting  said  judgment  and  said  re- 
ceiver from  paying  the  same,  and  said  action  is  now  pending 
in  said  superior  court,  and  is  undetermined.  (These  pro- 
ceedings do  not  appear  in  the  record.)  2.  That  said  judg- 
ment is  not  binding  on  this  defendant  Theodore  P.  Painter, 
nor  on  the  firm  of  Painter  &  Co.,  or  the  assets  thereof,  because 
it  was  adjudged  in  said  action  that  plaintiff  the  corporation 
had  failed  to  prove  a  sufficient  case  against  them,  or  either  of 
them,  or  the  assets  of  said  firm.  (The  proceedings  in  that 
trial  do  not  appear  here,  except  that  the  complaint  and  an- 
swer and  judgment  are  set  forth.)  3.  That  none  of  the  other 
creditors  of  the  firm  of  Painter  &  Co.  are  made  parties  to  this 
proceeding  or  notified  thereof,  alleging  that  there  are  other 
creditors,  but  naming  none  (it  does  not  appear  who  are  credi- 
tors, except  as  above  shown) ;  also,  for  the  further  reason 
that  no  order  can  be  properly  made  for  the  payment  of  said 
judgment  until  the  receiver  has  presented  his  account  show- 
ing the  condition  of  said  firm.  4.  That  said  judgment  can 
have  no  other  or  further  weight  than  an  ascertainment  of 
indebtedness  by  the  receiver  to  said  corporation,  and  that 
payment  cannot  be  made  except  upon  final  liquidation  of  the 
affairs  of  the  firm  and  the  settlement  and  adjustment  of  its 
liabilities.  5.  That  the  defendants  in  this  present  action 
have  given  notice  of  intention  to  vacate  the  judgment  ren- 
dered herein,  and  they  object  to  payment  of  the  corporation's 
judgment  or  any  sale  of  the  firm's  assets  while  it  is  undeter- 
mined whether  the  receiver  was  rightfully  appointed  or  not. 
On  September  22,  1898,  the  court  made  its  order  directing 
payment  of  said  judgment  in  favor  of  said  corporation  and 
the  sale  of  sufficient  of  the  personal  and  real  property  in  the 
hands  of  the  receiver  belonging  to  Painter  &  Co.  to  pay  the 
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said  judgment  It  is  from  this  order  that  the  defendants 
Theodore  P.  Painter  and  J.  Milton  Painter  appeal. 

Respondent  claims  that  Milton  Painter  is  improperly  joined 
in  the  appeal,  because  he  was  not  a  member  of  the  firm,  and  if 
he  has  any  interest  in  the  firm  assets  it  does  not  appear,  and 
therefore  he  cannot  be  injured  by  the  sale.  His  claim,  we 
understand,  is  a  share  of  the  ownership  in  the  directory  or  its 
proceeds,  but  his  interest  therein  was  not  shown  by  him  in  the 
suit  of  the  corporation  nor  in  the  opposition  to  the  order. 
However,  all  the  points  made  arise  on  Theodore's  appeal,  and 
it  is  not  necessary  to  decide  iJie  question  at  this  time. 

The  contention  of  appellants  is,  that  the  judgment  against 
the  receiver  is  not  conclusive  against  Theodore,  the  surviving 
partner,  for  the  reason  that  he  has  had  no  opportunity  to  be 
heard,  and  that  in  order  to  save  his  property  he  may  now 
attack  the  judgment  on  its  merits.  But  the  record  shows  that 
he  had  an  opportunity  to  attack  the  claim  of  the  corporation 
in  its  suit  against  the  receiver,  for  he  was  a  party  defendant 
thereto,  and  on  his  own  motion  the  cause  was  dismissed  as  to 
him.  The  reason  assigned  was,  that  no  case  was  shown  against 
him,  and  probably  could  not  be.  But  he  was  a  party  defend- 
ant, and  could  have  set  up,  and  in  fact  did  plead,  facts  which 
would  probably  have  defeated  the  corporation's  suit  had  they 
been  established.  Furthermore,  we  are  of  the  opinion  that 
the  judgment  was  conclusive  against  the  surviving  partner, 
whether  or  not  he  had  been  made  a  party  to  the  action.  The 
court  granted  leave  to  sue  the  receiver.  The  claim  was  in  the 
nature  of  costs  incurred  by  the  receiver  in  the  management 
and  conduct  of  the  business  under  his  control,  precisely  as  if 
he  had  himself  incurred  the  liability  in  the  direct  publication 
of  the  directory,  as  he  had  done  in  previous  years,  and  had 
become  indebted  for  material  and  labor.  In  such  case  he  would 
become  liable  as  receiver,  and  the  estate  intrusted  to  his  man- 
agement would  be  chargeable  with  payment.  He  represented 
all  persons  interested  in  the  estate,  and  the  judgment  was  con- 
clusive upon  them  as  well.  Although  the  judgment  became 
final  by  failure  to  appeal  therefrom  or  to  move  for  a  new  trial, 
it  could  not  be  enforced  by  execution,  and  the  creditor  applied 
to  the  court  for  the  order  in  question,  as  accords  with  the  prac- 
tice in  such  cases.  ''The  judgment  should  be  against  the 
receiver  in  his  official  capacity,  leaving  the  matter  of  its  en- 
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forcement  to  be  determined  by  the  court  having  jurisdiction 
of  the  receivership.  .  .  .  The  manner  of  paying  the  judgment 
is  under  the  exclusive  control  of  the  court  in  which  the  re- 
ceivership proceeding  is  pending,  and  to  it  there  must  be  an 
application  for  its  payment.  Execution  cannot  be  issued 
against  a  receiver;  the  judgment  only  operates  as  an  estab- 
lished claim  against  the  assets  in  the  possession  of  the 
receiver."  (Beach  on  Receivers,  sec.  720.)  The  judgment 
is  conclusive  against  the  receiver,  and  is,  we  think,  conclusive 
as  to  all  whom  he  represents.  (Beach  on  Receivers,  sees.  659, 
721.) 

The  petition  for  an  order  to  enforce  the  judgment  could 
not  be  defeated  by  the  attack  on  the  judgment,  for,  as  was 
said  by  Mr.  Beach,  "It  is  apparent  that  if  a  judgment 
against  a  receiver,  where  presented  to  the  court  having  juris- 
diction of  the  receivership  proceeding  for  payment,  may  be 
modified,  changed,  or  rejected,  the  trial  of  the  cause  in  which  it 
was  rendered  would  be  but  an  empty  and  useless  formality. '* 
(Beach  on  Receivers,  sec.  721.)  Nor  does  this  view  conflict 
with  the  rule  relied  on  by  appellants,  that  a  judgment  is  only 
.  conclusive  against  parties  and  privies.  The  receiver  repre- 
sented creditors  and  the  partners.  It  was  not  necessary  to 
the  conclusiveness  of  the  judgment  that  the  surviving  partner 
and  all  the  creditors,  if  there  were  such,  as  is  alleged  in  de- 
fendants' answer,  should  be  made  parties  to  the  action  against 
the  receiver;  nor  was  it  necessary  that  they  should  be  made 
parties  to  the  petition  for  an  order  to  enforce  payment.  But 
defendants  being  so  made  parties  they,  as  well  as  the  receiver, 
could  only  be  heard  to  oppose  the  petition  on  proper  grounds, 
but  could  not  attack  the  judgment.  At  the  hearing  neither 
defendants  nor  the  receiver  showed  cause  why  the  order 
should  not  be  made.  The  defendants  submitted  no  evidence 
outside  the  papers  in  the  case,  and  the  evidence  tended  to 
support  the  order. 

It  is  further  contended  that  the  court  exceeded  its  jurisdic- 
tion in  authorizing  the  receiver  to  enter  into  the  contract.  This 
contention  is  urged  mainly  on  the  ground  that  it  is  made  the 
duty  of  the  surviving  partner  to  wind  up  the  affairs  of  the 
partnership.  (Code  Civ.  Proc,  sec.  1585.)  It  is  urged  that 
the  receiver  has  taken  an  unreasonable  time  in  which  to  settle 
the  affairs  of  the  partnership.    All  this  may  be  true,  and  it 
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yet  remains  that  the  court  had  the  power  to  appoint  the  re- 
ceiver. (Code  Civ.  Proc,  sec.  564.)  If  his  administration 
has  been  unduly  prolonged,  or  he  has  been  unfaithful  to  his 
trust,  defendants  have  had  a  remedy  by  applying  for  his 
discharge,  and  they  could  have  opposed  the  appointment  in 
the  first  instance.  The  order  now  under  review  cannot  be 
attacked  on  the  ground  that  the  court  erred  in  originally  ap- 
pointing the  receiver;  nor  can  we  see  anything  in  the  record 
to  warrant  the  claim  that  the  court  abused  its  discretion  in 
granting  the  order.  "What  are  the  merits  underlying  the 
long-delayed  settlement  of  this  partnership  business  t 
Whether  a  receiver  should  have -been  appointed  at  all,  and 
where  the  fault  lies,  if  any,  in  his  administration,  are  ques- 
tions not  now  before  us. 

It  is  claimed  that  it  was  error  to  order  the  judgment  to  be 
satisfied  out  of  any  of  the  assets  of  the  firm  except  the  direc- 
tory business.  We  find  nothing  in  the  contract  thus  limiting 
the  liability  to  the  corporation,  and  we  see  no  reason  why  it 
should  be  thus  limited.  In  view  of  the  fact  found  by  the 
court,  that,  notwithstanding  the  corporation  performed  all 
the  covenants  of  the  contract  on  its  part,  the  publication  re- 
sulted in  a  loss,  it  would  be  inequitable  to  cast  this  loss  on  the 
corporation,  or  compel  it  to  look  alone  to  a  single  asset  of  the 
partnership  that  might  be  insuflScient  to  make  the  corpora- 
tion whole.  In  a  sense,  the  directory  business  was  a  separate 
business,  but  it  was  only  a  separate  part  of  an  entire  business. 

We  are  unable  to  agree  with  appellant  that  the  claim  of 
the  corporation  should  abide  a  final  settlement  of  the  accounts 
of  the  receiver,  and  that  in  obtaining  the  order  it  should 
have  made  other  creditors  parties  to  the  petition.  It  does 
not  appear  that  the  payment  of  this  judgment  will  exhaust 
the  estate  or  prevent  any  known  or  alleged  creditors  from 
being  paid.  That  they  have  not  pressed  their  claims  and 
made  similar  demand  for  the  receiver  to  sell  assets  and  pay 
their  claims  furnishes  no  reason  for  delaying  the  payment 
of  this  judgment.  The  necessity  for  the  sale  was  fully  shown, 
and  that  payment  could  not  otherwise  be  made. 

The  order  is  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[S.  F.  No.  2297.    Department  One. —December  31,  1902.] 

W.  E.  MINAKER  et  al.,  Respondents,  v.  CALIFORNIA 
CANNERIES  COMPANY,  Limited,  Appellant. 

Salb  of  Feuit— Custom  Part  of  CJontraot— Non-Payment  of  Price— 

BeSCISSION  of  Ck)NTRAOT— AonON  FOR  PRIOB  OF  FrUIT  DEUVSRED.— 

Where  a  given  quantity  of  fmit  was  sold  at  a  certain  price  per  ton 
during  a  specified  season,  and  a  custom  known  to  both  parties  was 
made  part  of  the  contract,  under  which  cash  payments  were  to  be 
made  for  fmit  delivered,  twice  per  month  on  steamer  days,  and  the 
purchaser  showed  a  clear  intention  to  violate  the  custom  and  to  with- 
hold payments  due  until  the  completion  of  the  entire  contract,  the 
vendor  was  justified  in  rescinding  the  contract  for  such  breach,  and 
is  entitled  to  recover  in  an  action  for  the  unpaid  price  of  the  fruit 
delivered. 

Id.— Gboss-Complaint— Damages  for  Non-Deuvert— Breach  of  Gon- 
TRAGT.— In  such  action  the  defendant  is  not  entitled  to  recoup,  under 
his  cross-complaint,  any  damages  for  the  further  non-delivery  of 
fruit  after  breach  of  the  contract  on  his  part  He  could  not  recover 
such  damages  without  showing  full  performance  on  his  part. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion. 

Piatt  &  Bayne,  for  Appellant 

W.  H.  Mahony,  for  Respondents. 

GRAY,  C. — This  action  was  brought  to  recover  $646.90,  for 
fruit  sold  and  delivered  by  plaintiffs  to  defendant. 

The  defendant,  in  a  cross-complaint,  set  up  a  claim  for 
damages  in  the  sum  of  $1,735.64  on  account  of  plaintiffs' 
failure  to  deliver  fruit  in  accordance  with  their  contract. 
The  plaintiffs  had  judgment  for  the  amount  claimed  by  them, 
and  the  defendant  appeals  from  said  judgment  and  from  an 
order  denying  a  new  trial. 

From  the  arguments  contained  in  appellant's  brief,  we 
infer  that  it  intends  to  attack  the  judgment  of  the  court  on 
the  ground  that  the  same  is  not  supported  by  the  findings. 
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By  a  written  contract,  the  plaintiffs  agreed  to  sell,  and  the 
defendant  agreed  to  buy,  one  hundred  and  fifty  tons  of  Bart- 
lett  pears  from  Alameda  County  during  the  season  of  1898^ 
the  same  to  be  delivered  at  San  Francisco,  at  the  rate  of 
$22.50  per  ton.  Nothing  was  stipulated  as  to  the  date  or 
dates  of  delivery  further  than  above  set  forth,  and  nothing 
was  mentioned  in  the  contract  as  to  the  date  or  dates  of  pay- 
ment. It  was  proved  upon  the  trial  that  during  the  year 
1898  there  was  a  custom  among  dealers  in  fruits,  regulating 
the  time  when  payments  were  to  be  made  by  buyers,  in  the 
absence  of  any  express  provision  on  that  subject  in  their  con- 
tract. This  custom  was  to  pay  on  the  15th  and  30th 
of  each  month,  unless  these  dates  came  on  Saturday,  and  then 
to  pay  on  the  following  Monday.  Further,  by  said  custom, 
it  was  understood  between  the  buyer  and  seller  that  the  fruit 
was  to  be  delivered  in  such  quantities  as  the  same  might  be- 
come marketable  by  maturity,  and  be  paid  for  on  delivery, 
and  that  by  the  general  custom  payment  on  delivery  meant 
payment  twice  a  month  on  steamer  days,  the  15th  and  30th 
of  each  month.  The  finding  of  the  court  was  in  accordance 
with  this  evidence,  and  the  court  further  found: — 

**That  said  general  custom  was  well  known  to  each  of  the 
contracting  parties  in  this  suit,  and  it  was  the  intention  of 
said  parties  in  executing  said  contract  of  May  18,  1898,  that 
said  custom  should  be,  and  said  custom  did,  form  an  element 
of,  and  was  a  portion  of,  said  contract" 

It  appears  that  the  season  of  pear  harvest  and  of  their  com- 
ing into  market  for  the  year  1898  extended  from  July  10th 
to  September  25th.  Between  the  1st  and  16th  of  August 
plaintiffs  delivered  to  defendant  82J  tons  of  pears.  Defend- 
ant made  cash  payments  on  August  8th,  15th,  and  19th,  and 
on  August  23d  there  was  yet  unpaid,  on  account  of  the  pears 
delivered  prior  to  August  16th,  the  sum  of  $646.90,  being 
the  amount  sued  for.  On  said  August  23d  defendant  wrote 
a  letter  to  plaintiffs  in  which  it  was  stated  that  defendant 
had  **  deposited  with  the  Anglo-Calif omian  Bank  a  certified 
check  for  the  balance  due  as  per  your  statement.  This  certi- 
fied check  is  subject  to  your  order  on  completion  of  the  con- 
tract, and  as  to  future  delivery  of  pears,  we  are  willing  to 
pay  you  spot  cash  for  them,  as  fast  as  delivered  and  before 
taken  away  from  the  docks.    If  you  will  call  on  Mr.  Cooper, 
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accountant  at  the  Anglo  Bank,  he  will  notify  you  that  certi- 
fied check  for  $646.90^  in  payment  of  statement  dated  Aug. 
22,  '98',  is  there,  subject  to  your  order,  to  be  paid  to  you  when 
we  notify  him  that  the  contract  is  complete."  Soon  after 
the  receipt  of  this  letter,  and  on  August  25,  1898,  the  plain- 
tiffs, through  their  attorney,  wrote  a  letter  to  defendant  as 
follows : — 

** Gentlemen:  In  reply  to  your  several  letters  to  Messrs. 
Minaker  &  Welbanks  in  reference  to  your  contract  with  them 
of  May  18,  1898,  which  have  been  handed  to  me  to  be  an- 
swered, I  will  say,  that  under  the  terms  employed  in  that 
contract,  the  payment  for  these  goods  was  to  be  cash ;  that  you 
have  failed  to  keep  your  portion  of  the  contract,  and  have 
repeatedly  defaulted  in  the  making  of  payments  promised 
by  you.  You  now  notify  them  by  letter  of  your  intention  to 
withhold  the  payment  of  the  $646.90  balance  now  due  them 
until  the  completion  of  the  contract,  or,  in  other  words,  the 
end  of  the  season.  By  reason  of  these  facts,  Messrs.  Minaker 
&  Welbanks  feel  justified  in  and  now  do  rescind  this  contract 
and  decline  to  make  any  further  deliveries  thereunder. 

**  Respectfully  yours.  W.  H.  Mahony, 

"Attorney  for  Minaker  &  Welbanks." 

No  fruit  was  thereafter  delivered  under  the  contract  and 
no  further  payments  were  made,  and  on  September  30,  1898, 
plaintifEs  began  this  suit.  It  is  apparent  from  the  foregoing 
statement  that  the  letter  of  August  23,  1898,  showed  a  clear 
intention  on  the  part  of  defendant  to  violate  the  custom  which 
was  found  to  be  a  part  of  the  contract,  by  failing  and  refus- 
ing to  make  payments  when  they  fell  due  under  that  custom. 
That  this  custom  was  a  part  of  the  contract  seems  to  be  con- 
ceded, for  appellants  make  no  attack  upon  the  finding  to 
that  effect.  A  compliance  with  the  custom  was,  then,  one 
of  the  conditions  of  the  contract,  a  violation  of  which  would 
authorize  plaintiffs  to  treat  the  contract  as  broken  and  re- 
scinded and  refuse  further  to  comply  therewith,  but  to  re- 
scind and  sue  for  whatever  was  already  due  for  fruit  delivered. 
It  is  clear  that  the  evidence  supports  the  findings,  and  that 
the  findings  in  turn  support  the  judgment  rendered.  Of 
course,  defendant  was  not  entitled  to  recover  damages  as  for 
a  breach  of  the  contract  on  the  part  of  plaintiffs  without 
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showing  performance  on  its  part  of  its  own  agreement.  This 
it  failed  to  do ;  but,  on  the  contrary,  it  was  the  first  party  to 
disregard  and  violate  the  conditions  of  the  contract  It  was 
just  as  important  that  payments  should  be  made  as  agreed 
upon  as  it  was  that  deliveries  should  be  made  according  to 
the  contract,  and  when  one  of  the  parties  flatly  declared  that 
it  would  not  pay  as  agreed,  the  other  party  had  the  right  to 
refuse  to  further  deliver. 

There  is  no  finding  and  no  proof  that  plaintiffs,  at  any 
time  prior  to  defendant's  letter  of  August  23d,  failed  or  re- 
fused to  deliver  fruit  as  agreed,  and  there  was  evidence  tend- 
ing to  show  that  they  were  in  a  position  to  deliver  the  entire 
amount  of  pears  agreed  upon  before  the  end  of  the  season, 
and  fully  intended  to  do  so  had  not  defendant  refused  to 
pay  in  accordance  with  the  custom,  which  was  a  part  of  their 
contract. 

The  judgment  and  order  should  be  affirmed. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


[S.  P.  No.  2370.    Department  One.— December  31,  1902.] 

GEORGE  W.  PECKHAM,  AppeUant,  v.  CITY  OP  WAT- 
SONVILLE et  al.,  Respondents. 

MuNicn>AL  CoBPOBATiONS— Contract  for  Sewer— Surr  by  Taxpayer 
TO  Annul.— A  municipal  corporation,  in  the  construction  of  its 
sewers  and  in  the  letting  of  contracts  therefor,  may  follow  the  pro- 
cedure authorized  by  the  act  of  March  19,  1889,  and  is  not  limited 
to  the  procedure  prescribed  hj  the  General  Street  Improvement  Act, 
and  a  complaint  by  a  taxpayer  to  annul  a  contract  for  a  sewer  which 
merely  alleges  non-compliance  with  the  requirements  of  the  General 
Street  Improvement  Act,  does  not  state  a  cause  of  action. 

Id.— Pleading  Fraud  in  Letting  Contract.— A  general  allegation  in 
such  complaint  that  the  board  of  trustees  awarded  the  contract 
"  corruptly  and  fraudulently,"  without  specifying  any  facts  con- 
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Btituting  the  fraud,  is  to  be  disregarded.  Neither  does  the  fact  that 
the  contract  was  not  awarded  to  the  lowest  bidder  of  itself  indicate 
fraud,  in  view  of  the  provisions  of  the  act  of  1889.  • 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Lucas  P.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  B.  Hardy,  for  Appellant. 

David  P.  Maher,  J.  C.  Bates,  and  Lee  &  Wycoff,  for  Re- 
spondents. 

HARRISON,  J.— The  city  of  Watsonville  entered  into  a 
contract  with  the  firm  of  Williams,  Belser  &  Co.,  by  which 
the  latter  agreed  to  construct  a  sewer  system  for  the  city 
for  the  sum  of  $12,379.  The  plaintiff  brought  the  present 
action  on  behalf  of  himself  and  other  taxpayers  of  the  city 
to  have  the  contract  declared  null  and  void.  In  his  complaint 
he  alleges  that  the  board  of  trustees  of  the  city  did  not  pass 
any  resolution  of  intention  to  construct  the  sewers,  describ- 
ing the  work,  and  did  not  pass  any  resolution  or  ordinance 
ordering  their  construction,  and  failed  to  comply  with  many 
other  steps  prescribed  by  the  General  Street  Improvement 
Act  for  creating  a  lien  upon  property  for  the  cost  of  the  im- 
provement. He  also  alleges  that  the  board  did  not  before 
awarding  the  contract  order  that  any  part  of  the  cost  should 
be  paid  out  of  the  city  treasury,  and  did  not  determine  that 
the  cost  should  not  be  assessed  upon  the  abutting  property 
or  upon  a  district.  He  also  alleges  that  the  firm  to  which  the 
contract  was  awarded  was  not  the  lowest  responsible  bidder, 
and  that  the  board  in  awarding  said  contract  **  corruptly 
and  fraudulently  conspired  to  squander  and  misappropriate 
the  public  funds  of  said  city." 

The  appellant  is  in  error  in  his  contention  that  the  method 
of  procedure  prescribed  by  the  General  Street  Improvement 
Act  for  the  construction  of  a  sewer  in  a  municipality  is  ex- 
clusive. By  the  act  of  March  19,  1889,  (State.  1889,  p.  399,) 
authority  is  given  to  any  municipal  corporation  to  issue  bonds 
for  the  construction  of  sewers,  and  section  10  of  that  act 
provides  the  method  to  be  observed  in  letting  contracte  there- 
for.   (See  Redondo  Beach  v.  Gate,  136  Cal.  146.)    As  the  com- 
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plaint  does  not  allege  that  the  board  of  trustees  did  not  follow 
the  method  of  procedure  here  indicated,  it  falls  to  show  that 
the  contract  was  unauthorized. 

The  allegation  of  fraud  on  the  part  of  the  board  of  trustees 
does  not  set  forth  any  facts  constituting  the  fraud,  and  is  to 
be  disregarded.  The  fact  that  the  contract  was  not  awarded 
to  the  lowest  bidder  does  not  of  itself  indicate  fraud.  By 
the  act  of  1889  the  board  was  authorized  to  reject  any  bid, 
and  there  may  have  been  a  sufficient  showing  before  it  that 
none  of  the  other  bidders  than  the  one  to  whom  the  contract 
was  awarded  was  a  responsible  bidder. 

The  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 


[Sac  No.  1098.    In  Bank.— December  81,  1902.] 

COUNTY  OF  MADERA,  Respondent,  v.  RAYMOND  GRAN- 
ITE COMPANY,  Appellant. 

WwT  or  Supersedeas— Eminent  Domain.— After  an  appeal  has  been 
perfected  from  a  judgment  condemning  a  strip  of  land  for  a  high- 
way, in  an  action  instituted  bj  a  county,  the  supreme  court  cannot 
issue  a  writ  of  supersedeas  directed  to  persons  who  were  not  parties 
to  the  proceedings  in  the  lower  court,  and  whose  acts,  as  shown  on 
the  application  for  the  writ,  are  independent  of  the  judgment  of 
condemnation  and  disconnected  with  such  proceedings.  Such  writ 
runs  only  to  the  court  below  or  to  its  officers. 

Id.— Invaijd  Ordinances  not  Justification  por  Trespass.— Ordinances 
of  the  board  of  supervisors,  passed  prior  to  the  judgment  of  con- 
demnation, declaring  the  strip  of  land  a  public  highway,  and  grant- 
ing a  franchise  for  the  construction  of  a  railroad  thereon,  have  no 
connection  with  the  condemnation  proceeding.  If  such  ordinances 
are  invalid  they  will  not  constitute  any  protection  for  a  trespass 
committed  upon  the  lands,  but  the  superior  court  is  the  proper  forum 
in  which  to  seek  redress  against  such  trespass. 

APPLICATION  for  writ  of  supersedeas  on  an  appeal  from 
a  judgment  of  the  Superior  Court  of  Madera  County. 
W.  M.  Conley,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

A.  A.  Moore,  and  Robert  L.  Hargrove,  for  Appellant 

W.  M.  Gibson,  R.  R.  Fowler,  and  H.  M.  Owens,  for  Re- 
spondent 

HARRISON,  J. — ^Application  for  writ  of  supersedeas. 

The  plaintiff  brought  this  action  to  obtain  a  judgment  of 
condemnation  for  a  highway  of  a  certain  strip  of  land  be- 
longing to  the  appellant  The  cause  was  tried  by  the  court, 
and  on  March  11,  1902,  it  rendered  judgment,  which  waa 
entered  the  next  day,  that  said  strip  of  land  be  condemned 
for  the  use  and  purpose  of  a  highway,  and  that  the  defendant 
recover  from  the  plaintiff  a  certain  amount  of  money  for  the 
value  of  the  land  and  for  damages.  Thereafter,  May  23, 1902, 
the  court  entered  its  final  judgment  of  condemnation,  reciting 
therein  that  the  said  amount  of  money  had  been  deposited 
by  the  plaintiff  with  the  clerk  of  the  court,  in  compliance 
with  its  previous  order.  July  19,  1902,  the  defendant  ap- 
pealed from  each  of  these  judgments,  giving  an  undertaking 
in  the  sum  of  three  hundred  dollars  upon  each  appeal.  Octo- 
ber 6,  1902,  the  appellant  made  the  present  application  for 
a  writ  of  supersedeas,  "to  be  directed  to  the  respondent/' 
staying  all  proceedings  upon  the  said  judgments,  and  sus- 
pending the  operation  and  enforcement  thereof  until  the  final 
determination  of  the  appeals. 

In  the  afSdavits  presented  on  behalf  of  the  appellant  at 
the  hearing  of  the  motion  it  is  stated  that  the  county  of 
Madera — the  respondent — ^has  never  taken  possession  of  the 
right  of  way  over  appellant's  land,  or  performed  any  work 
upon  the  same,  or  expended  any  money  in  improving  the 
same.  It  is  also  stated  in  said  affidavits  that  before  the  ap- 
peals were  taken,  and  before  the  final  order  of  condemnation 
had  been  made, — ^viz.,  April  8, 1902, — ^the  board  of  supervisors 
of  the  county  of  Madera  passed  an  ordinance  declaring  the 
road  in  question  a  public  highway,  and  granted  a  franchise 
to  the  Madera  Granite  Company  to  construct  and  operate  for 
the  period  of  twenty-five  years  a  railroad  thereon;  that  by 
virtue  of  these  ordinances  the  Madera  Granite  Company  and 
Wilhelmina  McLennan  have  entered  upon  the  right  of  way 
included  in  the  judgment  of  condemnation,  and  are  excavat- 
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ing  and  coDStnicting  a  railroad  thereon ;  that  said  ordinances 
are  the  only  authority  they  have  to  enter  upon  said  land; 
and  that  their  said  entry  and  acts  "were  committed  and  done 
before  the  entry  of  any  final  order  of  condemnation." 

Although  the  proceedings  before  the  superior  court  were 
initiated  by  a  petition  from  McLennan  to  the  board  of  super- 
visors, yet  neither  McLennan  nor  the  Madera  Granite  Com- 
pany is  a  party  to  this  action,  or  with  any  right  to  direct  the 
proceedings  before  the  superior  court,  or  in  any  way  subject 
to  the  control  of  the  court  therein;  and  as  they  are  conse- 
quently not  within  the  appellate  jurisdiction  of  this  court, 
a  writ  of  supersedeas  cannot  be  directed  to  them.  Their  acts 
are  shown  to  have  been  independent  of  the  judgment  of  con- 
demnation and  disconnected  with  the  proceedings  before  the 
superior  court.  Section  949  of  the  Code  of  Civil  Procedure 
provides  that  when  an  appeal  is  perfected  it  stays  all  pro- 
ceedings ^'in  the  court  below  upon  the  judgment  or  order 
appealed  from."  If,  notwithstanding  such  appeal,  the  court 
below  attempts  to  enforce  the  judgment  or  order  appealed 
from,  this  court  will  issue  a  writ  of  supersedeas  to  restrain 
such  action.  The  writ  is,  however,  directed  to  the  court  or 
to  the  officer  thereof  by  whom  it  is  seeking  to  enforce  the 
judgment.  In  DuUn  v.  Pacific  W.  and  C.  Co.,  98  Cal.  304, 
we  said:  **The  writ  itself  is  directed  to  the  court  whose 
action  is  sought  to  be  restrained,  or  to  some  one  of  its  officers, 
and  is  limited  to  restraining  any  action  upon  the  judgment 
appealed  from.  It  cannot  be  used  to  perform  the  functions 
of  an  injunction  against  the  parties  to  the  action,  restraining 
them  from  any  act  in  the  assertion  of  their  rights,  other  than 
to  prevent  them  from  using  the  process  of  the  court  below 
to  enforce  the  judgment,  nor  can  the  writ  be  employed  for 
any  purpose  upon  persons  not  parties  to  the  judgment." 
(See,  also.  Rose  v.  Mesmery  131  Cal.  631.) 

City  of  Los  Angeles  v.  Pomeroy,  132  Cal.  340,  where  this 
court,  in  addition  to  granting  the  motion  for  a  writ  of  super- 
sedeas, enjoined  the  plaintiff  from  doing  certain  acts  pending 
the  appeal,  is  cited  by  the  appellant  in  support  of  its  present 
application.  The  want  of  power  in  this  court  to  grant  an 
injunction  does  not  appear  to  have  been  suggested  in  that 
case,  and  is  not  discussed  in  the  opinion,  the  opinion  being 
limited  to  determining  whether  the  order  was  appealable,  and 
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whether  the  undertaking  given  operated  to  stay  proceedings 
"upon  the  order  appealed  from."  No  reference  was  made 
to  the  many  cases  in  which  this  court  had  previously  held  that 
it  did  not  have  such  power,  and  no  authority  to  the  contrary 
was  cited.  Under  these  circumstances,  it  cannot  be  held 
that  the  court  intended  to  overrule  these  cases,  or  to  set  aside 
the  well-established  rule  that  a  writ  of  supersedects  runs  only 
to  the  court  below  or  to  its  oflScers,  or  to  hold  that  this  court 
has  original  jurisdiction  to  issue  an  injunction  against  per- 
sons who  are  not  parties  to  the  appeal.  What  was  said  or 
done  in  that  case,  from  which  a  contrary  doctrine  may  be 
implied,  must  therefore  be  disregarded.  In  Dulin  v.  Pacific 
W.  and  C.  Co,,  98  Cal.  304,  we  said:  **The  stay  of  proceed- 
ings upon  the  enforcement  of  the  judgment,  resulting  from 
the  appeal,  cannot  prevent  the  moral  support  which  the  ren- 
dition of  the  judgment  may  give  to  the  other  directors,  or 
form  the  basis  of  an  injunction  against  them,  nor  can  it  be 
invoked  to  prevent  the  respondent  from  committing  a  tres- 
pass against  the  appellant." 

The  right  of  the  board  of  supervisors  of  Madera  County 
to  pass  an  ordinance  declaring  the  road  a  public  highway, 
or  to  grant  a  franchise  for  the  construction  of  a  railroad 
thereon,  was  in  no  respect  connected  with  the  proceedings 
appealed  from,  and  was  not  affected  by  the  judgment  of  con- 
demnation. If  either  of  these  ordinances  were  unauthorized 
or  illegally  adopted,  they  will  not  constitute  any  protection 
for  a  trespass  committed  upon  the  lands  of  the  appellant  by 
virtue  thereof,  but  the  superior  court  is  the  forum  in  which 
to  obtain  redress  against  such  trespass.  Whether  the  board 
of  supervisors  was  authorized  to  pass  these  ordinances,  or 
whether  the  Madera  Granite  Company  and  McLennan  are 
seeking  by  their  proceedings  indirectly  to  acquire  a  right  to 
invade  the  appellant's  land  which  could  not  be  directly  given, 
are  questions  irrelevant  to  the  present  motion,  and  not  open 
for  determination. 

It  is  not  shown  that  the  superior  court  is  seeking  to  enforce 
its  judgment,  or  that  any  application  has  been  made  to  it  for 
the  purpose  of  enforcing  the  judgment,  or  that  any  proceed- 
ings whatever  in  reference  to  the  judgment  have  been  taken 
therein  since  the  appeals  were  taken,  nor  is  the  superior 
court,  or  the  judge  thereof,  made  a  respondent  herein,  or 
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represented  upon  this  application.  We  are  therefore  not 
called  upon  to  determine  whether  the  appeals  had  the  effect 
to  suspend  the  power  of  the  court  to  enforce  its  judgment, 
nor  can  we  assume,  in  the  absence  of  any  action  by  that  court, 
that,  if  they  did  have  such  effect,  the  court  would  disregard 
it  (Rose  T.  Mesmer,  131  CaL  631.) 
The  application  for  the  writ  is  denied. 

McFarland,  J.,  Qaroutte,  J.,  and  Beatly,  C.  J.,  concurred. 


{S.  F.  No.  2394.    Department  One.— January  2,  1903.] 

GEORGE  D.  COOPEB  et  al.,  Respondents,  v.  E.  J.  NOLAN, 
Appellant;  L.  JACOBI,  Assignee  of  W.  S.  Nolan,  an 
Insolvent  Debtor,  Intervener  and  Respondent 

Feaudulent  Tbansrs  bt  Insolvent  Dsbtoe— AonoN  bt  Cekditoes— 
Ck)MPLAiNT  m  Intebyention  bt  AssiQNSi— DsMUBaEB.— In  an 
action  by  ereditors  to  set  aside  a  fraudulent  transfer  made  hj  an 
insolyent  debtor,  a  complaint  in  intervention  by  the  assignee  of  the 
insolvent  alleging  that  the  property  was  transferred  by  the  insolvent 
to  the  defendant  without  any  consideration;  that  the  transfer  was 
merely  a  fraudulent  pretense,  and  was  madd  secretly  and  out  of  the 
usual  course  of  business;  that  the  property  was  taken  and  received 
by  the  defendant  with  full  knowledge  of  the  intent  to  hinder  and 
defraud  the  creditors  of  the  said  insolvent;  and  that  defendant  had 
received  from  the  collection  of  accounts  and  choses  in  action  so 
assigned  to  him  a  specified  sum,— couceding  that  it  would  be  subject 
to  a  special  demurrer  upon  some  particular  grounds,— is  nevertheless 
good  as  against  a  general  demurrer. 

Id.— Vom  Tbansfeb— Bboovert  by  Assignee.- The  facts  alleged  by 
the  assignee  in  insolvency  and  found  by  the  court  render  the  transfer 
absolutely  void,  and  the  property  in  the  hands  of  the  defendant  may 
be  recovered  by  the  assignee  in  insolvency,  and  applied  towards  the 
payment  of  the  ereditors  of  the  insolvent. 

Id.— Unauthorized  Pabt  or  Judgment— Arrest  or  Defendant.— That 
portion  of  the  judgment  in  favor  of  the  assignee  which  ordered  the 
sheriff  to  arrest  the  defendant  and  retain  him  under  arrest  in  the 
county  jail  until  he  shall  have  paid  to  the  assignee  the  sum  collected 
by  him,  or  until  further  order  of  the  court,  is  without  authority 
of  law* 
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Id.— Ability  to  Ck)MPLT  With  Judgment— Bight  to  bb  Hsabd.— The 
defendant  has  a  right  to  be  heard  upon  the  question  of  his  abiUtj 
to  comply  with  the  judgment  and  direction  of  the  court  to  pay  over 
the  money  to  the  assignee  in  ease  he  should  fail  to  comply  therewith, 
and  should  be  cited  to  show  cause  of  his  non-compliance  therewith 
before  he  can  be  condemned  to  prison.  If  unable  to  comply,  he  can- 
not be  imprisoned. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  D.  Collins,  for  Appellant. 
Heller  &  Powers,  for  Respondents. 

VAN  DYKE,  J. — This  is  an  appeal  from  the  judgment  in 
an  action  to  set  aside  as  fraudulent  a  transfer  of  certain  choses 
in  action  made  by  one  W.  S.  Nolan  to  his  brother,  the  defend- 
ant. The  assignee  in  insolvency  of  said  W.  S.  Nolan,  by 
leave  of  court,  filed  a  complaint  in  intervention.  Findings 
and  judgment  went  in  favor  of  the  intervener  and  against 
the  defendant,  from  which  judgment  the  appeal  is  taken  upon 
the  judgment-roll  alone.  It  is  alleged  in  the  complaint  in  in- 
tervention, and  found  by  the  court,  that  the  property  trans- 
ferred, or  attempted  to  be  transferred,  by  W.  S.  Nolan  to  his 
brother  was  without  any  consideration  whatever,  and  was 
merely  a  fraudulent  pretense ;  that  said  W.  S.  Nolan  was  not 
indebted  to  said  defendant  in  any  sum  of  money  whatever, 
or  under  any  obligations  to  him ;  that  said  fraudulent  trans- 
fer was  made  secretly  and  out  of  the  usual  course  of  business, 
and  said  property  was  taken  and  received  by  the  defendant 
with  full  knowledge  in  him  of  the  intent  to  hinder  and  de- 
fraud the  creditors  of  said  W.  S.  Nolan;  and  that  said  de- 
fendant had  received  from  the  collection  of  accounts  and 
choses  in  action  so  assigned  to  him  the  sum  of  $4,933.25.  The 
decree  based  upon  said  findings  adjudged  the  defendant  guilty 
of  fraud  in  that  he.  received  from  said  accounts  and  choses 
in  action  the  said  sum,  and  he  was  directed  forthwith  to  pay 
to  the  intervener,  assignee  in  insolvency  of  the  estate  of 
W.  S.  Nolan,  the  said  sum,  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  until  the  same  be  paid,  and  costs 
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of  suit;  **and  the  sheriflf  of  the  city  and  county  of  San  Fran- 
cisco is  hereby  ordered  to  arrest  said  defendant,  E.  J.  Nolan^ 
forthwith  because  of  said  fraud,  and  hold  and  retain  said 
defendant  under  arrest  in  the  county  jail  of  the  city  and 
county  of  San  Francisco,  state  of  California^  until  he  shall 
have  paid  to  the  intervener  the  sum  of  $4,933.25,  or  until  the 
further  order  of  this  court." 

Appellant  contends  that  the  complaint  is  insufficient.  Con- 
ceding that  it  would  have  been  subject  to  a  special  demurrer 
upon  some  particular  grounds,  yet  it  will  stand  against  the 
general  demurrer  here  interposed. 

The  facts  alleged  and  found  render  the  transaction  in 
question  absolutely  void,  and  the  property  so  transferred  in 
the  hands  of  the  defendant  may  be  recovered  by  the  assignee 
in  insolvency  and  applied  towards  the  payment  of  the  cred- 
itors of  W.  S.  Nolan,  the  debtor,  as  was  decreed  in  this  case. 
**  Every  transfer  of  property  or  charge  thereon  made,  every 
obligation  incurred,  and  every  judicial  proceeding  taken,  with 
intent  to  delay  or  defraud  any  creditor  or  other  person  of 
his  demands,  is  void  against  all  creditors  of  the  debtor,  and 
their  successors  in  interest,  and  against  any  person  upon  whom 
the  estate  of  the  debtor  devolves  in  trust  for  the  benefit  of 
others  than  the  debtor."    (Civ.  Code,  sec.  3439.) 

But  the  portion  of  the  judgment  ordering  the  sheriff  to 
arrest  the  defendant  forthwith  and  hold  and  retain  him  un- 
der arrest  in  the  county  jail  is  without  authority  of  law. 
**No  person  shall  be  imprisoned  for  debt  in  any  civil  action, 
on  mesne  or  final  process,  unless  in  cases  of  fraud,  nor  in 
civil  actions  for  torts,  except  in  cases  of  willful  injury  to 
person  or  property;  and  no  person  shall  be  imprisoned  for 
a  militia  fine  in  time  of  peace."  (Const.,  art.  1,  sec.  15.) 
This  case  does  not  fall  within  the  exceptions  mentioned  in 
the  constitution  where  an  arrest  may  be  had  in  civil  actions, 
nor  does  it  come  within  any  of  the  code  provisions  on  that 
subject.     (Code  Civ.  Proc,  sec.  479.) 

The  defendant  did  not  contract  any  debt  or  obligation  to 
the  creditors  of  W.  S.  Nolan,  for  whom  the  assignee  in  in- 
solvency prosecutes  this  suit,  and  the  action  is  not  for  taking 
or  detention  within  the  meaning  of  the  code,  but  is  a  pro- 
ceeding in  equity  to  have  declared  void  the  transfer  of  the 
choses  in  action  to  the  defendant  by  the  debtor,  W.  S.  Nolan. 
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The  decree  to  that  extent  is  justified  by  the  nature  of  the 
action.  If  the  defendant  should  fail  to  comply  with  the  order 
of  the  court  to  turn  over  to  the  assignee  in  insolvency  what 
he  received  from  the  debtor,  W.  S.  Nolan,  or  the  proceeds 
thereof  now  in  his  hands,  the  court  might  then  take  steps  to 
enforce  a  compliance  with  its  decree;  but  in  such  case  the 
defendant  should  first  be  cited  to  show  cause  why  he  does 
not  comply  with  the  order  of  the  court,  and  be  given  an  op- 
portunity to  be  heard.  He  might  on  such  hearing,  perhaps, 
show  good  cause  why  he  cannot  comply  with  the  order  of  the 
court,  in  which  case  he  could  not  be  imprisoned  for  the  reasons 
already  stated — ^that  he  does  not  fall  within  any  of  the  speci- 
fied classes  of  cases  authorizing  imprisonment,  either  under 
the  constitution  or  code ;  and  on  this  matter  of  his  ability  to 
comply  with  the  decree  of  the  court  he  has  a  right  to  be  heard 
before  being  condemned  to  prison.  This  is  but  due  process 
of  law  which  every  one  is  entitled  to  and  has  a  right  to  invoke. 
Cause  remanded,  with  directions  to  the  court  below  to  strike 
from  the  decree  that  portion  reading  as  follows:  **And  the 
sheriflf  of  the  city  and  county  of  San  Francisco  is  hereby  or- 
dered to  arrest  said  defendant,  E.  J.  Nolan,  forthwith  because 
of  said  fraud,  and  hold  and  retain  said  defendant  under 
arrest  in  the  county  jail  of  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  until  he  shall  have  paid  to  the  inter- 
vener the  sum  of  $4,933.25,  or  until  the  further  order  of  this 
court." 

Harrison,  J.,  and  Qaroutte,  J.,  concurred. 


[8.  P.  No.  3253.    Department  One.— January  3,  1903.] 

SUNOL  SCHOOL  DISTRICT,  etc..  Respondent,  v.  L.  J. 
CHIPMAN,  County  Superintendent  of  Schools,  etc.. 
Appellant. 

School  Districts— New  Disteict— Division  or  Schoolhouses— Main- 
tenance or  School  by  Old  District— Apportionment  op  Surplus 
Funds.— A  new  school  district  formed  by  division  of  an  old  district 
having  two  schoolhouses,  which  received  one  of  them,  in  which 
school  was  maintained  bj  the  old  district  throughout  the  year,  and 
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for  six  months  after  the  new  district  was  constituted,  prior  to  the 
election  of  tmstees,  which  took  plac«  near  the  end  of  the  school 
year,  is  not  entitled  to  any  apportionment  of  surplus  funds  left  on 
hand  under  subdivision  4  of  section  1858  of  the  Political  Code 
after  apportionment  made  to  each  district  under  snbdiyision  3 
of  that  section. 
Id.— Ck)KSTBUcnoN  or  Ck>DB.~The  express  language  of  subdivision  4  of 
section  1858  of  the  Political  Code  requires  an  existing  school  dis- 
trict, with  average  attendance  therein  during  the  preceding  school 
year  as  the  basis  of  apportionment  thereunder;  and  it  cannot  be 
controlled  in  reference  to  the  new  district  bj  implication  from  the 
facts  of  this  case,  nor  by  implication  from  the  exception  found 
in  section  1859  of  the  same  code,  which  leave  only  such  right  of 
apportionment  of  school  funds  to  the  new  district  which  is  appli- 
cable thereto,  without  inferring  a  right  to  the  apportionment  of  sur- 
plus funds  specially  provided  for  in  subdivision  4  of  section  1858, 
which  is  not  applicable  to  a  newly  organized  district.  • 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    W.  G.  Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  H.  Campbell,  District  Attorney ;  William  A.  Beasly, 
and  B.  B.  Syer,  for  Appellant 

Partridge  &  Jacobs,  for  Bespondent 

CHIPMAN,  C. — ^The  case  is  here  on  an  agreed  statement  of 
facts,  defendant  appealing  from  the  judgment,  which  directed 
defendant  to  apportion  to  the  Sunol  School  District  "its  pro 
rata  share  of  state  and  county  school  moneys,  to  be  appor- 
tioned upon  the  average  daily  attendance  of  the  pupils  in 
the  public  schools  of  said  county  for  the  year  ending  June 
30,  1901,  based  upon  the  average  daily  attendance  in  said 
school  district  of  239  pupils,"  and  enjoining  defendant  from 
apportioning  said  pro  rata  share  of  said  moneys  to  any  other 
school  district  or  districts.  It  appears  from  the  agreed  state- 
ment of  facts  that  prior  to  January  21,  1901,  there  existed, 
and  still  exists,  in  Santa  Clara  County,  a  school  district  in 
which  were  maintained  two  public  schoolhouses  for  the  ac- 
commodation of  its  pupils,  known  respectively  as  Sunol  school- 
house  and  Hester  schoolhouse,  located  in  different  parts  of 
the  district;  that  Hester  School  District  maintained  schools 
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in  both  of  these  houses  for  ten  full  school  months  from  Sep- 
tember 1,  1900,  to  June  30, 1901,  the  average  daily  attendance 
'*at  each  of  said  schoolhouses  in  said  Hester  School  District '* 
being  duly  reported  to  defendant ;  that  on  January  21,  1901, 
the  supervisors  of  the  county  divided  Hester  School  District, 
and  a  new  school  district  was  formed,  plaintiff  herein;  that 
up  to  June  30,  1901,  this  new  district  did  not  maintain  a 
school,  but  pupils  were  permitted  to  attend,  and  did  attend, 
at  said  Sunoi  schoolhouse  at  the  expense  of  Hester  School 
District  and  under  the  management  of  its  trustees;  that  the 
Sunol  School  District  was  so  formed  as  to  include  the  Sunol 
schoolhouse,  and  the  Hester  School  District,  by  the  division, 
retained  the  Hester  schoolhouse;  that  on  June  12,  1901,  de- 
fendant appointed  trustees  for  the  plaintiff  district,  who 
served  until  July  1,  1901,  when  their  duly  elected  successors 
became  the  trustees,  and  since  September  1,  1901,  maintained 
a  school  in  Sunol  School  District  for  more  than  six  months; 
that  the  average  daily  attendance  at  this  Sunol  schoolhouse 
for  the  school  year  ending  June  30,  1901,  was  239,  which 
was  duly  reported  to  defendant;  that  in  September,  1901, 
defendant  duly  filed  with  the  supervisors,  and  with  the  county 
auditor,  an  estimate  of  the  amount  of  school  fund  needed  for 
the  ensuing  year,  and  the  supervisors  duly  levied  a  tax  to 
raise  the  amount  so  estimated,  and  the  first  installment  of 
said  tax  was  collected  and  apportioned,  according  to  law,  to 
the  several  school  districts  of  the  county,  including  plaintiff, 
"in  proportion  to  the  number  of  school-census  children  in 
each  district,  .  .  .  and  that  the  full  amount  required  by 
law  to  be  paid  under  such  apportionment  has  been  paid  to 
said  plaintiff";  that  the  second  installment  is  now  due,  and 
is  in  course  of  collection,  but  that  defendant  **  refuses  to 
apportion  any  part  of  said  money  to  the  plaintiff  herein,  and 
has  threatened,  and  does  now  threaten,  to  apportion  the  whole 
thereof  to  other  school  districts,"  and  unless  restrained  will 
do  so;  ''that  said  money  is  necessary  for  the  support  of  the 
school  in  said  Sunol  School  District  for  the  balance  of  the 
present  school  year  ending  June  30,  1902,  and  unless  said 
money  is  apportioned  to  said  Sunol  School  District,  the  plain- 
tiff herein,  said  plaintiff  will  be  compjelled  to  close  said  Sunol 
school,  to  the  detriment  of  plaintiff  and  to  the  school-children 
in  said  district." 
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Plaintiff  claims  an  apportionment  of  money  under  subdi- 
vision 4  of  section  1858  of  the  Political  Code,  which  reads: 
**A11  school  money  remaining  on  hand  after  apportioning  to 
the  districts  the  moneys  provided  for  in  subdivision  three  of 
this  section  must  be  apportioned  to  the  several  districts  in  pro- 
portion to  the  average  daily  attendance  in  each  district  dur- 
ing the  preceding  school  year.'*  Subdivision  3  reads:  *'Five 
hundred  dollars  shall  be  apportioned  to  each  district  for  every 
teacher  assigned  to  it;  provided,  that  to  districts  having  ten 
and  less  than  twenty  school-census  children,  shall  be  appor- 
tioned four  hundred  dollars;  provided  further,  that  to 
districts  having  over  seventy  school-census  children  and  a  frac- 
tion of  less  than  twenty,  there  shall  be  apportioned  twenty 
dollars  for  each  census  child  in  said  fraction.*'  Section  1859 
of  the  same  code  reads:  "No  school  district,  except  one  newly 
formed,  is  entitled  to  receive  any  apportionment  of  state  or 
county  school  moneys  which  has  not  maintained  a  public 
school  for  at  least  six  months  during  the  next  preceding  school 
year."  Provision  is  also  made  for  districts  prevented  from 
maintaining  schools  by  fire,  flood,  or  prevailing  epidemics. 

The  preceding  year  referred  to  in  the  statute  and  now  in 
question  is  the  year  ending  June  30,  1901, — ^i.  e.  the  year 
immediately  preceding  the  year  in  which  the  apportionment 
of  school  money  is  to  be  made.  The  school  year  begins  July 
1st  and  ends  on  the  last  day  of  June.  (Pol.  Code,  sec.  1878.) 
The  agreed  case  shows  that  a  school  was  maintained  in  the 
Sunol  schoolhouse,  situated  in  the  new  district,  the  expense 
being  paid  by  the  Hester  School  District  as  it  stood  before 
the  division.  Subdivision  4  of  section  1858  awards  the  money 
"in  proportion  to  the  average  daily  attendance  in  each  dis- 
trict during  the  preceding  school  year."  This  subdivision 
requires  that  there  should  be  a  district,  and  there  should  also 
be  attendance  in  the  district,  but  does  not  in  terms  require 
that  the  district  shall  have  maintained  the  school.  Respond- 
ent contends  that  it  is  immaterial  by  what  means  the  school 
was  maintained,  or  by  whom,  so  long  as  there  is  a  district  and 
children  attend  the  school  in  that  district.  But  the  difficulty 
with  this  contention  availing  respondent  is,,  that  there  was  no 
Sunol  School  District-  from  July,  1900,  until  January  21, 
1901,  and  no  trustees  of  that  district  until  nearly  the  end  of 
the  school  year,  while  the  statute  invoked  bases  the  appor- 
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tionment  on  the  average  attendance  in  the  district  '' during 
the  preceding  school  year/'  and  furnishes  no  other  basis  of 
apportionment.  Respondent  would  overcome  this  diflSculty 
by  the  provisions  of  section  1859,  and  it  contends  that  the  ex- 
ception there  referred  to  meets  the  case;  that  the  implication 
is,  that  such  district  is  entitled  to  an  apportionment,  whether 
it. has  maintained  a  school  or  not.  We  do  not  see  how  the 
plain  provisions  of  subdivision  4  of  section  1858  can  give 
way  to  an  implication  to  be  derived  from  section  1859,  for  the 
language  is,  **the  moneys  .  .  .  must  be  apportioned 
...  in  proportion  to  the  average  attendance  in  each  dis- 
trict during  the  preceding  school  year,"  and  if  there  was  no 
district  and  no  attendance  for  the  preceding  school  year  there 
could  be  no  apportionment  under  this  subdivision  of  section 
1858,  for  the  obvious  reason  that  there  would  then  be  no 
basis  of  apportionment,  and  section  1859  furnishes  no  basis. 
Funds  are  provided  for  all  districts,  whether  old  or  new, 
by  subdivisions  1  and  3  of  section  1858,  and  subdivision 
4  only  provides  for  the  distribution  of  any  surplus  ''school 
moneys  remaining  on  hand  after  apportioning''  the  amounts 
provided  for  in  subdivision  3.  By  subdivision  4  of  section 
1577  provision  is  made  for  "children  residing  in  any  newly 
formed  district,  in  any  district  whose  boundaries  have  been 
changed,  or  in  any  joint  district,"  by  which  such  children 
**  shall  be  permitted  to  attend  the  school  in  the  district  or 
districts  from  which  the  newly  formed  district  was  consti- 
tuted until  the  first  day  of  July  next  succeeding  the  formation 
or  change,"  and  no  doubt  it  was  by  virtue  of  this  provision 
that  Hester  School  District  continued  to  maintain  the  Sunol 
school  until  the  end  of  that  school  year,  and  the  children  in 
Sunol  district  claimed  the  right  to  and  did  attend  school  there. 
Respondent  contends  that  Hester  School  District,  by  defeat- 
ing this  action,  seeks  to  be  reimbursed  for  its  expenditure  of 
money  in  Sunol  district  after  January  21,  1901,  until  July 
1st.  If  Sunol  School  District  is  not  entitled  to  the  apportion- 
ment, it  cannot  be  heard  to  complain  that  other  districts  may 
get  it.  We  must  presume  that  defendant  will  dispose  of  the 
money  under  his  control  according  to  law.  The  issue  here  is 
not  what  he  may  but  what  he  may  not  do  with  it.  The  only 
question  is  whether  Sunol  School  District  can  be  apportioned 
any  money  under  the  subdivision  in  question.    It  rarely  hap- 
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pens,  as  in  the  case  here,  that  a  new  district  is  so  constituted 
as  to  find  itself  provided  with  a  schoolhouse  at  the  time  of  its 
creation.  If  it  had  not  so  happened  in  this  case,  ample  pro- 
vision is  made  by  law  for  building  and  equipping  a  school- 
house  in  any  newly  formed  district,  either  by  a  tax  (Pol. 
Code,  sec.  1830  et  seq.),  or  by  issuing  bonds  (sec.  1880  et  seq.). 
But  the  law  does  not  require  the  new  district  to  provide  itself 
with  a  schoolhouse  at  once,  the  provision  being  that  it  must 
do  so,  and  the  school  must  be  opened  ''not  later  than  the 
second  Monday  of  September  in  the  year  in  which  the  order 
[creating  the  district]  was  made;  otherwise  said  order  shall 
be  null  and  void.'*  (Pol.  Code,  sec.  1581.)  To  that  time  the 
district  is  entitled  to  any  apportionment  awarded  it  by  sub- 
divisions 1  and  3  of  section  1858,  based  on  the  number  of 
school-census  children.  Further  than  this  there  seems  to  be 
no  warrant  of  law  for  the  maintenance  of  the  school,  since 
the  money  on  hand  after  apportioning  the  moneys  as  else- 
where provided,  **must  be  apportioned  to  the  several  districts 
in  proportion  to  attendance  in  each  district  during  the  pre- 
ceding year."  (Pol.  Code,  sec.  1858,  subd.  4.)  We  can  see 
no  special  hardship  in  this  construction  of  the  statute.  No 
reason  is  apparent  why  Sunol  School  District  should  derive 
a  right  to  the  apportionment  now  claimed  because  of  the 
happy  circumstance  that  gave  it  a  schoolhouse  at  the  time  it 
was  brought  into  existence,  which  would  not  accrue  to  the 
ordinary  newly  created  districts  not  thus  favored.  Nor  can 
we  see  any  good  reason  why  the  law  should  be  construed  to 
favor  the  apportionment  claimed  because  Hester  School  Dis- 
trict did  in  fact  maintain  a  school  in  the  newly  formed  district 
for  the  latter  half  of  the  "preceding  school  year."  These 
were  fortunate  circumstances  for  the  new  district,  but  furnish 
no  ground  for  the  construction  of  the  statute  contended  for. 
It  is  not  entirely  clear  to  our  minds  what  the  legislature  meant 
in  passing  section  1859.  Prior  to  its  amendment  in  1889 
(Stats.  1889,  p.  195),  the  section  declared  that  '*no  school 
district  [except  one  newly  formed]  is  entitled  to  receive  any 
apportionment  of  state  or  county  moneys  which  has  not  main- 
tained a  public  school  for  at  least  six  months  during  the  then 
next  preceding  school  year."  It  then  provided  as  follows: 
'^But  any  new  district,  formed  by  tHie  division  of  am.  old  one, 
is  entitled  to  its  apportionment  when  school  has  been  mainr 
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tained  in  the  old  district  before  division,  and  in  the  new  dis- 
trict after  division,  at  least  eight  months.^ ^ 

The  words  ** except  one  newly  formed"  in  brackets  were 
inserted  in  the  amendment  and  the  words  italicized  were 
omitted.  This  much,  we  think,  may  be  safely  said:  That 
the  section  as  it  now  reads  deprives  every  school  district  (not 
newly  formed)  of  any  apportionment  whatever  which  has  not 
maintained  a  public  school  for  at  least  six  months  during  the 
next  preceding  school  year.  As  to  newly  created  districts, 
which  are  excepted,  they  are  left  with  such  right  to  appor- 
tionment as  other  sections  of  the  code  give  them;  they  are 
relieved  from  the  prohibitions  of  this  section,  and  that  is  all 
the  meaning  that  can  be  given  to  it  as  respects  the  excepted 
class. 

In  our  opinion  the  judgment  is  based  upon  an  erroneous 
construction  of  the  statute  and  should  be  reversed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.     Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


[8.  F.  No.  2926.    Department  Two.— January  3,  1903.] 

HIBERNIA  SAVINGS  AND  LOAN  SOCIETY,  Respond^ 
ent,  V.  LONDON  AND  LANCASHIRE  FIRE  INSUR- 
ANCE COMPANY,  Respondent;  and  CORA  A. 
MORTON,  H.  E.  LARSEN,  and  ANDREW  MOORE, 
Appellants. 

Equttt— Enfoecbmknt  of  JuDGittNT  Lden.— Eqoitj  will  enforce  a 
judgment  lien  where  there  is  no  other  adequate  remedy,  or  where 
the  judgment  lienholder  in  made  a  party  defendant  in  an  action 
to  foreclose  a  prior  mortgage. 

Id.— Answer  in  Forbclosurk  Surr— Prayer  for  Affirmative  Belief— 
Cross-Complaint.— An  answer  by  the  holder  of  the  judgment  lien 
in  an  action  to  foreclose  a  prior  mortgage  containing  a  prayer  for 
affirmative  relief,  which  was  duly  served  on  all  the  co-defendants 
as  well  as  upon  the  plaintiff,  must  be  regarded  as  a  cross-complaint; 
and  where  the  rights  of  the  co-defendants  were  all  subject  to  the 
judgment  lien,  it  was  properly  foreclosed  as  against  thenu 
CXXXVIII.  Cal.— 17 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Bates,  Osgood  Putnam,  and  Rothschild  &  Ach,  for 
Appellants. 

Tobin  &  Tobin,  for  Hibemia  Savings  and  Loan  Society, 
Respondent. 

Van  Ness  &  Redman,  for  London  and  Lancashire  Fire  In- 
surance Company,  Respondent. 

THE  COURT.— This  is  a  suit  for  the  foreclosure  of  a  mort- 
gage,  of  date  September  6,  1895,  made  to  the  plaintiff  by 
William  Wallace,  who  died  intestate  February  25,  1896,  leav- 
ing as  his  sole  heir  his  mother,  Mrs.  Emeline  Wallace. 

The  defendant  Mrs.  Cora  Morton  (who  is  the  daughter  of 
the  latter)  deraigns  title  to  the  mortgaged  premises  under  a 
deed  of  date  February  26,  1896,  from  Mrs.  Wallace,  who  died 
May  26, 1896,  and  under  a  decree  of  date  August  27,  1897,  in 
the  matter  of  the  estate  of  William  Wallace,  distributing  the 
property  to  her. 

The  defendant  Larsen  has  an  interest  in  part  of  the  mort- 
gaged premises  under  a  contract  to  purchase,  made  March  16, 
1896,  with  Mrs.  Wallace,  administratrix  of  William  Wallace; 
and  the  defendant  Moore  an  interest  in  another  part,  under 
contract  with  William  Wallace  himself,  of  date  July  2, 1895. 

The  defendant  corporation  has,  or  at  least  had,  a  lien  on 
the  premises  subordinate  to  that  of  the  plaintiff,  under  a 
judgment  against  Mrs.  Wallace,  docketed  March  13,  1896. 

Judgment  was  rendered  for  the  foreclosure  of  the  mortgage 
and  of  the  lien  of  the  defendant  corporation,  the  judgment 
providing  that  the  lands  other  than  those  of  defendants 
Larsen  and  Morton  be  first  sold.  The  defendants  Morton, 
Larsen,  and  Moore  appeal  from  the  judgment  and  from  the 
order  denying  their  motion  for  a  new  trial. 

The  plaintiff's  case  is  admitted  by  the  pleadings,  and  the 
controversy  is  therefore  exclusively  between  the  defendants 
named  and  the  defendant  corporation,  which  will  hereinafter 
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be  referred  to  as  the  respondent.  The  points  involved  are, — 
1.  As  to  the  validity  of  the  defendant-respondent's  lien;  2.  As 
to  the  authority  of  the  court,  under  the  circumstances  of  the 
case,  to  decree  its  foreclosure ;  and  3.  As  to  the  sufficiency  of 
its  pleading  to  justify  the  judgment. 

1.  As  to  Mrs.  Morton,  the  validity  of  the  lien  was  adjudged 
in  a  former  suit  brought  by  Mrs.  Morton  against  the  respond- 
ent and  others;  and  on  appeal  the  judgment  was  affirmed  by 
this  court  (Morion  v.  Adams,  124  Cal.  229.*)  It  is  clear, 
therefore,  as  to  her,  that  at  the  date  of  the  judgment  in  this 
case,  the  lien  of  the  respondent  was  a  valid,  existing  lien.  As 
to  the  defendants  Larsen  and  Moore,  their  cases  will  be  con- 
sidered in  the  sequel. 

2.  Assuming  the  validity  of  the  lien,  the  respondent,  we 
think,  was  clearly  entitled  to  the  relief  accorded  to  it  The 
enforcement  of  liens,  whether  equitable  or  statutory,  is  a 
well-recognized  function  of  courts  of  equity;  and  the  only 
distinction  in  this  respect  between  the  different  kinds  of  liens 
is,  that  in  the  case  of  the  latter  equity  will  interpose  only  where 
there  is  no  other  adequate  remedy.  (1  Pomeroy 's  Equity  Juris- 
prudence, sees.  167, 112  (class  4),  171,  297,  and  note  2;  3  Pom- 
eroy's  Equity  Jurisprudence,  sees.  1268-1269,  p.  1415,  n.  p. 
2185;  Lockett  v.  Robimon,  31  Fla.  134;  Witmer's  Appeal,  45 
Pa.  St.  455;*  Gilchrist  v.  Helena  etc.  B.  B.  Co.,  58  Fed.  711) ; 
to  which  may  be  added  the  case  of  Morton  v.  Adams,  124  Cal. 
229.^  In  this  case  the  property  in  question  was  conveyed  to 
her  daughter  by  Mrs.  Wallace  in  her  lifetime,  and  therefore 
never  formed  part  of  her  estate.  It  could  not  be  reached, 
therefore,  in  the  probate  proceeding;  nor  could  an  execution 
be  issued  on  the  respondent's  judgment.  (Code  Civ.  Proc, 
sees.  686, 1505.)  The  respondent  was  therefore  wholly  without 
remedy  otherwise  than  by  resort  to  a  court  of  equity.  Whether 
there  was  other  property  in  the  estate  out  of  which  the  claim 
might  be  paid  does  not  appear;  nor  is  the  question  material. 
The  respondent  has  a  specific  lien  on  the  property  in  ques- 
tion, which — so  long  as  the  debt  is  not  satisfied — ^he  is  entitled 
to  enforce. 

But  were  there  a  doubt  of  the  right  of  a  judgment  creditor, 
in  the  absence  of  other  remedy;  to  maintain  an  independent 
184  Am.  Dec.  505.  '71  Am.  Bt.  Bep.  53. 
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suit  to  foreclose  his  lien,  there  can  be  none  of  his  right  to  relief 
in  a  suit  brought  against  him  to  foreclose  a  prior  lien.  In 
such  cases,  to  make  the  foreclosure  eflfectual,  it  is  necessary  for 
the  plaintifiE  to  make  all  junior  lienholders  parties;  and  this 
implies  that  their  rights,  when  brought  into  court,  shall  be 
adjudicated,  and  provision  be  made  for  them  in  the  decree  of 
foreclosure,  by  a  proper  disposition  of  the  surplus  proceeds  of 
the  sale  of  the  mortgaged  premises.  (Code  Civ.  Proc,  sec.  726 ; 
Ward  V.  McNaughton,  43  Cal.  161;  Eibemia  8.  and  L.  Soc.  v. 
Clarke,  110  Cal.  27,  33.) 

The  case  of  Howe  Machine  Co.  v.  Miner,  28  Kan.  441,  cited 
by  appellants  (and  also  in  2  Freeman  on  Judgments,  sec.  338), 
to  the  effect  that  **  there  is  no  foreclosure  of  a  simple  judg- 
ment lien,"  does  not  support  the  proposition  asserted,  but 
rather  impliedly  recognizes  the  rule  as  we  have  given  it.  In 
Mitchell  V.  Wood,  47  Miss.  233,  there  is  a  dictum  to  the  effect 
claimed  by  appellant,  but  no  authorities  are  cited,  and  what  is 
said  on  the  point  has  no  connection  with  the  matter  involved 
in  the  case.  The  other  authorities  cited  do  not  seem  to  have 
any  application.  In  some  of  them,  and  in  other  cases,  a  dis- 
tinction, or  supposed  distinction,  between  the  general  lien  of  a 
judgment  as  existing  before  levy  of  execution  and  the  specific 
lien  acquired  by  levy  is  referred  to.  {Powell  v.  Macon,  40 
Ark.  544;  2  Freeman  on  Judgments,  sec.  338;  Bouvier's  Law 
Dictionary,  title,  ** Liens,"  sub-title  ''Statutory  Liens.")  But 
in  this  state  there  is  no  room  for  such  a  distinction ;  for  here 
the  judgment,  when  docketed,  is  by  statute  made  a  specific 
lien  on  all  the  lands  of  the  judgment  debtor,  before  as  well  as 
after  levy. 

3.  With  regard  to  the  question  of  pleading,  the  respond- 
ent's answer,  containing  a  prayer  for  affirmative  relief,  was 
duly  served  on  all  his  co-defendants,  and  must  therefore  be 
regarded  as  a  cross-complaint.  (White  v.  Patton,  87  Cal.  151  j 
Hibemia  S.  and  L.  Soc.  v.  Fella,  54  Cal.  598 ;  Eibemia  8.  and 
L.  Soc.  V.  Clarke,  110  Cal.  27 ;  Eolmes  v.  Richet,  56  Cal.  307.^) 
Thus  regarded,  its  allegations  are  defective  in  some  particu- 
lars, but  the  essential  facts  were  not  only  proven  without  objec- 
tion and  found,  but  also  admitted.  {Eess  v.  Bolinger,  4& 
Cal.  349.) 

» 38  Am.  R^p.  54. 
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The  defendants  Larsen  and  Moore  were  not  parties  to  the 
former  suit  of  Morton  v.  Adams,  and  are  therefore  not  bound 
by  that  determination.  They  acquired  interests  in  the  prop- 
erty subsequent  to  the  docketing  of  respondent's  judgment, 
and  the  decree  of  distribution  did  not  operate  to  relieve  their 
land  from  the  lien  which  was  thus  attached.  {Martinovich  v. 
Marsicano,  137  Cal.  354.) 

The  trial  court  was  therefore  correct  in  decreeing  that  these 
appellants  held  their  property  subject  to  the  lien  of  re- 
spondent. 

The  judgment  and  order  appealed  from  are  therefore 
affirmed. 

Hearing  in  Bank  denied. 


[Crim.  No.  854.    In  Bank.— Jannary  8,  1903.] 

THE  PEOPLE,  Respondent,  v.  RALPH  A.  HUNTINGTON, 

Appellant. 

Criminal  Law— Homicide— Ekrob  in  Instruction- "Moral  Cer- 
tainty. "—Upon  n  prosecntion  for  murder  it  Ib  error  to  instruct 
the  jury  that  "moral  certainty  is  described  as  a  state  of  impression 
produced  by  facts  in  which  a  reasonable  mind  feels  a  sort  of  coercion 
or  necessity  to  act  in  accordance  with  it.''  It  is  in  violation  of  the 
admonitions  of  this  court,  is  an  unnecessary  innovation  upon  the 
language  approved  by  it,  lacks  precision  and  clearness,  and  leads  to 
confusion. 

Id.— Theory  op  Prosecution— Death  Caused  by  Attempted  Abor- 
tion—Erroneous Charge  as  to  Manslaughter— Want  op  Care 
IN  Medical  Treatment.— Instructions  of  the  court  must  be  appli- 
cable to  the  facts  atad  features  of  the  case  in  hand.  Where  the 
whole  theory  of  the  prosecution  was,  that  the  defendant,  who  was  a 
physician,  was  guilty  of  murder  in  causing  the  death  of  the  de- 
ceased by  an  attempt  at  criminal  abortion,  the  court  should  not 
have  given  any  charge  upon  the  subject  of  manslaughter;  and  it 
was  error  to  instruct  the  jury  that  the  defendant  might  be  found 
guilty  of  manslaughter  if  the  death  resulted  from  a  lawful  act  in 
treating  the  deceased  medically  "without  due  caution  or  circum- 
spection,''  and  to  refrain  from  instructing  them  that  the  law  only 
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while  committing  a  felony, — to  wit,  producing  an  abortion, — 
and  was  therefore  guilty  of  murder;  there  was  no  pretense 
that  he  was  guilty  of  any  crime  less  than  murder. 

But  after  the  evidence  had  been  closed  and  the  case  had  been 
argued  to  the  jury  upon  the  theory  of  murder  by  abortion,  as 
above  stated,  the  court,  at  the  last  moment,  of  its  own  motion, 
instructed  the  jury  that  appellant  might  be  convicted  of  man- 
slaughter upon  a  totally  different  theory, — ^to  wit,  that  death 
did  not  result  from  attempt  to  produce  abortion,  or  to  commit 
any  other  crime  or  unlawful  act  whatever,  but  that  it  resulted 
while  he  was  doing  a  perfectly  lawfid  act, — ^that  is,  treating  the 
deceased  medically  for  a  disease, — ^upon  the  ground  that  said 
lawful  act  was  done  '* without  due  caution  or  circumspection." 
Of  course,  the  general  proposition  is  true  that  there  may  be  a 
conviction  of  manslaughter  under  an  indictment  for  murder; 
but  that  proposition  does  not  justify  any  kind  of  a  charge 
which  a  court  may  give  upon  that  subject,  regardless  of  the 
character  and  theory  of  the  prosecution  in  a  criminal  case; 
instructions  must  be  applicable  to  the  facts  and  features  of 
the  case  in  hand.  Under  the  circumstances  of  the  case  at  bar 
there  should  have  been  no  instruction  on  the  subject  of  man- 
slaughter; the  only  question  legitimately  before  the  jury  was 
whether  appellant  had  caused  death  while  attempting  to  pro- 
duce abortion.  If  that  was  the  fact,  he  was  guilty  of  a 
murder;  and  there  was  no  element  of  manslaughter  present. 
But  the  jury,  under  the  instruction,  found  him  guilty  of  man- 
slaughter; and  he  was  therefore  tried  for  one  crime  and 
convicted  of  an  entirely  different  crime.  Moreover,  when  the 
court,  of  its  own  motion,  interjected  into  the  case  the  notion 
that  the  defendant  could  be  convicted  of  a  crime  for  which 
nobody  supposed  he  was  being  tried,  it  certainly  should  have 
stated  the  law  as  to  this  new  view  of  the  case.  To  convict  a 
physician  of  a  felony  for  alleged  want  of  proper  treatment  of  a 
patient  who  dies  is  a  most  serious  thing;  and  convictions  of 
that  character  are  exceedingly  rare  in  judicial  history.  If  we 
assume  that  the  court  had  any  warrant  to  touch  the  subject  at 
all,  it  certainly  should  have  told  the  jury  that  in  such  cases  the 
law  exacts  only  ordinary  and  reasonable  care  and  skill  on  the 
part  of  the  physician.  And  the  error  in  not  stating  the  law, 
upon  a  subject  to  which  no  reference  had  been  made  by  counsel 
on  either  side,  and  about  which  clearly  no  one  connected  with 
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the  case  expected  any  instruction,  is  not  condoned  by  the  fact 
that  counsel  for  appellant,  in  the  confusion  which  the  unex- 
pected instruction  evidently  produced,  did  not  ask  for  further 
instruction  on  an  issue  which  they  did  not  consider  to  be  in 
the  case.  (See  People  v.  Tapia,  131  Cal.  647.)  The  case  is  not 
"within  those  decisions  where  it  has  been  held  that  a  defendant 
should  have  asked  for  further  instruction  on  questions  well 
known  to  be  involved  in  the  case,  and  of  vital  importance  to 
its  determination.  In  addition  to  these  considerations,  a  grave 
injustice  is  done  defendant  in  not  being  put  upon  notice  that 
he  was  being  tried  for  manslaughter  in  negligently  performing 
a  surgical  operation.  He  undoubtedly  was  lulled  into  a  false 
security  as  to  that  matter,  and  possibly  failed  to  produce  evi- 
dence showing  the  care  and  skill  exercised  by  him  in  perform- 
ing this  operation.  Under  the  circumstances  of  this  case  the 
appellant  did  not  have  a  fair  trial  of  the  crime  of  which  he 
was  convicted,  and  for  the  reasons  above  stated  the  judgment 
should  be  reversed. 

It  is  not  necessary  to  pass  upon  appellant's  exceptions  to 
the  instructions  of  the  court  on  the  subject  of  circumstantial 
evidence,  and  his  contention  that  they  are  erroneous  within 
the  decision  in  People  v.  Vereneseneckockockhoff,  129  Cal.  497. 

The  judgment  and  order  appealed  from  are  reversed  and 
cause  remanded  for  a  new  trial. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 

Henshaw,  J.,  concurred  in  the  judgment. 

Hearing  in  Bank  denied. 
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[&.  F.  No.  3266.  in  Bank.— January  3,  1903.] 

ANDREW  JACKSON,  Respondent,  v.  HARRY  BAEHR, 
Auditor,  etc.  Appellant 

Fees  or  Jurors  in  Criminal  Gases— Oonstruction  ot  Oodb.— Section 
1143  of  the  Penal  Code  providing  for  the  payment  of  the  ''fees  of 
jnron  for  eadi  day's  attendance '^  in  criminal  eaaes  in  the  supe- 
rior conrts,  means  the  attendance  of  the  jurors  lawfully  summoned 
and  present  in  court,  in  answer  to  the  call  thereof,  whether  sworn 
to  try  any  case  or  not,  and  without  regard  to  their  qualifications  to 
serve  as  jurors. 

lb.— Mode  or  Patment— "General  Fund''— Exhaustion  ot  Special 
Fund— Mandamus.— The  fees  of  jurors  are  required  by  section  1143 
of  the  Penal  Code  to  be  paid  out  of  the  "general  fund''  of  the 
county,  or  city  and  county,  upon  warrants  drawn  by  the  auditor  upon 
the  treasurer.  The  fact  that  the  board  of  supervisors  of  the  city 
and  county  of  San  Frandsco  had  set  apart  a  special  fund  for  the 
fees  of  trial  jurors  in  criminal  cases,  and  that  this  fund  was  ex- 
hausted, is  no  defense  to  a  mandamus  to  compel  the  auditor  to  draw 
his  warrant  upon  the  county  treasurer  for  fees  of  jurors  for  each 
day's  attendance  upon  the  court. 

Id.— Constitutional  Law— Title  or  Seotion- Undormitt  ot  Opera- 
tion.—Section  1143  of  the  Penal  Code  is  not  unconstitutional  either 
on  the  ground  that  the  subject  is  not  expressed  in  the  title^  or  on 
the  ground  that  it  is  not  uniform  in  its  operation* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion. 

;William  H.  Cobb,  for  Appellant 

Baimes  &  Farquar,  for  Respondent. 

COOPER,  C. — This  is  a  proceeding  for  a  writ  of  mandate 
against  defendant,  as  auditor,  to  compel  him  to  draw  his 
warrant  in  favor  of  petitioner  for  twenty-six  dollars,  for  at- 
tendance as  a  juror  in  the  superior  court  for  the  trial  of  crim- 
inal cases  for  a  period  of  thirteen  days.  The  court  gave 
judgment  for  plaintiff,  and  this  appeal  is  from  the  judgment 
on  the  judgment-roll.  The  verified  petition  is  not  denied,  and 
it  therein  appears  substantially  as  follows:    Plaintiff,  in  the 


Jan.  1903.]  Jackson  v.  Baehb.  267 

month  of  March,  1902,  was  summoned  as  a  regular  juror  in 
Department  Twelve  of  the  superior  court,  and  his  attendance 
was  required  therein  for  the  trial  of  criminal  eases.  He  was  in 
attendance  during  said  month  for  a  period  of  thirteen  days, 
but  only  served  in  the  jury-box  in  the  trial  of  cases  for  three 
days  of  said  time.  During  the  other  ten  days  he  was  in 
attendance  upon  court  each  day,  but  was  either  excused  or  not 
impaneled  upon  any  jury.  The  judge  of  the  superior  court 
made  a  written  order,  after  the  expiration  of  said  thirteen 
days,  approving  plaintiff's  demand  and  ordering  the  treasurer 
of  the  city  and  county  of  San  Francisco  to  pay  it.  This 
order  was  duly  presented  to  defendant,  as  auditor,  and  he 
indorsed  it,  **  Allowed  April  18,  1902,  payable  out  of  the  gen- 
eral fund.'' 

Thereafter,  upon  demand  being  made  by  plaintiff,  the  de- 
fendant refused  to  draw  his  warrant  upon  the  county  treas- 
urer for  said  sum  or  any  part  thereof,  and  the  same  has  not 
been  paid.  There  is  money  in  the  general  fund  of  the  city 
and  county  sufficient  to  pay  the  said  claim  and  all  proper 
demands.  The  question  for  determination  is  as  to  whether 
or  not  a  juror  in  attendance  upon  the  superior  court  in  crim- 
inal cases  is  entitled  to  two  dollars  per  day  under  the  law 
for  such  services. 

The  question  as  to  jurors'  fees,  under  different  statutes, 
has  been  before  this  court  several  times  before.  In  HUton 
V.  Curry,  124  Cal.  84,  it  was  held  that  the  right  to  compensa- 
tion for  service  of  a  juror  in  a  civil  case  is  purely  statutory, 
and  in  the  absence  of  any  provision  upon  the  subject  the  juror 
is  not  entitled  to  any  compensation  for  services. 

In  Birch  v.  Phetariy  127  Cal.  49,  the  same  rule  was  held  as 
to  the  claim  of  a  juror  for  services  in  criminal  cases,  follow- 
ing Hilton  V.  Curry. 

After  these  decisions,  and  in  March,  1901,  a  new  section 
was  added  to  the  Penal  Code,  numbered  1143,  which  provides 
as  follows: — 

**The  fees  of  jurors  in  the  superior  courts  of  the  state,  in 
criminal  cases,  shall  be  two  dollars,  in  lawful  money  of  the 
United  States,  for  <»ach  day's  attendance,  and  mileage,  to  be 
computed  at  the  rate  of  fifteen  cents  per  mile  for  each  mile 
necessarily  traveled  in  attending  court,  in  going  only.  Such 
fees  and  mL'eage  shall  be  paid  by  the  treasurer  of  the  county, 
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or  city  and  county,  in  which  the  juror's  services  were  ren- 
dered, out  of  the  general  fund  of  said  county,  or  city  and 
county,  upon  warrants  drawn  by  the  county  auditor  upon 
the  written  order  of  the  judge  of  the  court  in  which  said 
juror  was  in  attendance,  and  the  treasurer  of  said  county, 
or  city  and  county,  shall  pay  said  warrants.  The  board  of 
supervisoi-s  of  each  county,  or  city  and  county,  is  hereby 
directed  to  make  suitable  appropriation  for  the  payment  of 
the  fees  herein  provided  for. 

''Sec.  2.  This  act  shall  take  effect  July  first,  nineteen  hun- 
dred and  one." 

The  legislature  evidently  intended  by  the  above  section  to 
provide  for  the  compensation  of  jurors  in  attendance  on  the 
superior  courts  in  criminal  cases. 

The  appellant  concedes  that  plaintiff  is  entitled  to  pay  un- 
der the  above  section  for  the  days  during  which  he  was  sworn 
and  actually  sat  upon  the  trial  of  a  case.  In  his  brief  it  is 
said:  **He  went  to  court  thirteen  days,  three  days  of  which 
he  was  sworn,  and  sat  as  a  trial  juror  in  criminal  cases,  and 
the  remaining  ten  days  he  was  excused  or  was  not  called  into 
the  jury-box.  His  right  to  be  paid  for  three  days  is  conceded, 
and  respondent  has  at  all  times  been  willing  to  draw  a  war- 
rant therefor  when  money  is  provided  to  pay  the  same.  His 
claim  for  the  other  ten  days  is  refused  allowance  on  the 
ground  that,  from  his  own  showing,  during  such  time  peti- 
tioner was  not  in  attendance  as  a  juror  in  criminal  cases.'' 

Appellant  contends,  with  apparent  earnestness,  that  a  juror 
is  one  who  has  been  sworn  in  the  jury-box  to  try  a  case,  and 
that  during  the  ten  days  in  which  plaintiff  was  in  attend- 
ance and  not  sworn  he  was  not  a  ''juror  in  the  superior 
court." 

We  do  not  think  the  ends  of  justice,  nor  the  rules  of  con- 
struction of  the  English  language,  require  of  us  any  such 
narrow  definition  of  the  word  "juror."  In  Bouvier's  Law 
Dictionary  (Rawle's  revision)  a  juror  is  defined:  "Any  per- 
son selected  and  summoned  according  to  law  to  serve  in  that 
capacity,  whether  the  jury  has  been  actually  impaneled  and 
sworn  or  not;"  and  our  code  evidently  treats  a  person  selected 
and  summoned  and  in  attendance  as  a  juror.  It  provides  that 
a  juror  shall  not  be  excused  for  slight  or  trivial  cause  (Code 
Civ.  Proc.,  sec.  201) ;  that  the  court  shall  designate  by  order 
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the  number  of  grand  jurors  and  trial  jurors  (sec.  204) ;  what 
the  list  of  jurors  shall  contain  (sec.  206) ;  the  persons  whose 
names  are  returned  shall  be  known  as  regular  jurors  (sec. 
210) ;  that  the  court  in  certain  orders  for  drawing  a  jury 
shall  specify  the  number  of  jurors  to  be  drawn  (sec.  214) ; 
and  that  when  there  are  not  enough  competent  jurors  present 
to  form  a  panel,  the  court  may  order  a  special  venire  (sec. 
227).       • 

And  this  court  said  in  Mason  v.  Culhert,  108  Cal.  249 :  "A 
juror  may  be  in  attendance  upon  court  without  being  im- 
paneled to  try  any  cause,  and  for  every  day  of  such  attend- 
ance the  statute  authorizes  him  to  be  compensated.  The  per 
diem  provided  by  the  statute  is  not  intended  to  be  in  the 
nature  of  a  salary  for  the  time  he  is  serving  as  a  juror,  or  as 
wages  for  trying  a  cause,  but  rather  as  a  compensation  for 
the  time  during  which  he  is  withdrawn  from  his  ordinary 
vocation  and  in  actual  attendance  upon  the  court." 

We  therefore  hold  that  under  section  1143  of  the  Penal 
Code,  the  **fees  of  jurors  for  each  day's  attendance*'  means 
the  attendance  of  the  jurors  lawfully  summoned  and  present 
in  court  in  answer  to  the  call  thereof,  whether  sworn  to  try 
any  case  or  not. 

Appellant's  counsel  seems  to  fear  the  consequences  of  this 
interpretation,  and  says,  if  a  person  so  in  attendance  can  draw 
jury  fees,  **We  are  liable  to  find  aliens  and  those  who  are 
ineligible  for  jury  service  summoned  to  court  and  attending 
until  their  disability  is  discovered,  for  the  sole  purpose  of 
being  excused  or  not  called  into  the  jury-box.  If  petitioner's 
contention  is  correct,  they  would  nevertheless  receive  and  be 
entitled  to  the  regular  per  diem/'  He  then  draws  an  imagi- 
nary case  of  a  political  judge,  and  a  whole  panel  being  drawn 
for  the  purpose  of  answering  the  roll-call  and  getting  pay. 
It  will  be  suflScient  to  deal  with  such  a  case  if  it  ever  comes 
up.  We  must  presume  that  the  judge  will  do  his  duty  and 
obey  the  laws,  and  so  we  must  presume  of  the  sheriff.  If  any 
alien  or  ineligible  person  should  be  dravn  and  his  attendance 
required,  through  mistake  or  accident,  he  should  be  paid  for 
the  time  during  which  the  court,  through  no  fault  of  his,  has 
taken  him  from  his  daily  vocation  and  compelled  his  attend- 
ance. It  is  claimed  by  the  defendant  that  the  board  of  super- 
visors has  set  apart  $16,000  for  trial  jurors  in  criminal  cases, 


270  Jackson  v.  Baehb.  [138  Cal. 

and  that  this  fund  ia  exhausted.  That  he  is  expressly  for- 
bidden by  the  charter  of  the  city  and  county  to  draw  any 
warrant  except  upon  an  unexhausted  specific  appropriation. 
It  is  sufficient,  in  answer  to  this,  to  say  that  the  superior 
courts  are  state  courts,  and  criminal  cases  concern  the  state 
and  are  state  affairs.  The  statute  provides  that  the  fees  of 
jurors  shall  be  paid  ''out  of  the  general  fund  of  said  county, 
or  city  and  county.'* 

The  allegation  in  the  petition  that  there  is  money  in  the 
general  fund  of  the  city  and  county  more  than  sufficient  to  pay 
the  demand  is  not  denied. 

Nor  is  the  section  unconstitutional.  It  relates  to  jurors' 
fees,  and  the  subject  is  expressed  in  its  title.  It  is  none  the 
less  an  act  in  regard  to  jurors'  fees  because  it  deals  with 
such  fees  in^  criminal  cases  only.  Nor  is  it  subject  to  the  ob- 
jection that  it  is  not  uniform  in  its  operation.  It  applies 
equally  to  all  persons  who  are  summoned  as  jurors  in  criminal 
cases  in  the  superior  courts.  Such  persons  are  embraced  in 
a  class  founded  upon  a  reasonable  and  natural  distinction. 
If  persons  should  be  summoned  to  serve  as  jurors  in  the 
superior  court,  and  there  should  be  both  civil  and  criminal 
cases  on  the  calendar  for  trial,  the  court  would  have  to  de- 
termine whether  the  attendance  in  any  particular  instance 
was  in  a  criminal  or  in  a  civil  case.  It  is  sufficient  here  that 
it  appears  that  the  attendance  was  in  criminal  cases. 

It  follows  that  the  judgment  should  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Van  DyKe,  J.,  Garoutte,  J.,  Harrison,  J.,  McParland,  J. 
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[S.  P.  No.  3094.  In  Bank.— January  3,  1903.] 

ROLAND  H.  POWELL,  Respondent,  v.  JAMES  D. 
PHELAN,  Mayor  of  City  and  County  of  San  Franciseo,- 
et  al.,  Appellants. 

8an  Fbanoisoo—Fees  or  Jurors  in  Criminal  Cases— Mandamus.— 
Prior  to  the  act  of  March,  1901,  adding  section  1143  to  the  Penal 
Code,  there  was  no  law  authorizing  the  payment  of  jurors'  fees  in 
criminal  cases  in  the  city  and  county  of  San  Francisco,  and  man- 
damus will  not  lie  to  compel  the  payment  of  juror's  fees  for  ser- 
vices rendered  prior  to  that  amendment. 

Id.— Feb  Law  or  1895— Unconstitutional  Statute— Gipt  bt  Legis- 
lature.—The  fee  law  of  1895  had  no  application  to  the  city  and 
county  of  San  Francisco,  and  the  act  of  March  23,  1901,  providing 
for  the  payment  of  trial  jurors  who  have  served  as  such  in  any  city 
and  county  since  the  a^  of  1895,  is  unconstitutional  and  void,  as 
being  a  legislative  gift  in  violation  of  section  31  of  article  IV  of 
the  state  constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Franklin  K.  Lane,  City  and  County  Attorney,  for  Appel- 
lants. 

W.  H.  L.  Barnes,  and  Louis  P.  Boardman,  for  Respondent. 

THE  COURT.— This*  is  an  application  for  a  writ  of  man- 
date to  compel  the  allowance  of  a  claim  of  eighteen  dollars 
for  services  rendered  by  plaintiff  as  a  juror  in  criminal  cases 
in  the  superior  court,  during  the  month  of  September,  1899. 
The  court  below  gave  judgment  for  plaintiflE,  granting  the 
writ,  from  which  judgment  this  appeal  is  taken. 

Prior  to  the  act  of  March,  1901,  adding  section  1143  to  the 
Penal  Code,  there  was  no  law  authorizing  the  payment  of 
jurors'  fees  in  criminal  cases  in  the  city  and  county  of  San 
Francisco.  {Jackson  v.  Baehr,  ante,  p.  266,  this  day  de- 
cided.) It  waa  held  in  Hilton  v.  Curry,  124  Cal.  84,  that  the 
general  act  of  1870  (Stats.  1869-1870,  p.  148)  in  regard  to 
jurors'  fees  expressly  excepted  and  exempted  the  city  and 
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county  of  San  Francisco  from  its  operation,  and  it  was  there 
said : — 

**The  right  to  compensation  for  service  as  a  juror  is  purely 
statutory,  and  it  is  for  the  legislature  to  determine  in  what 
cases  such  compensation  shall  be  made,  as  well  as  the  amount 
and  mode  of  payment,  or  it  may  withhold  any  compensation 
therefor.  In  the  absence  of  any  provision  upon  the  subject, 
the  juror  cannot  claim  any  compensation  for  his  services,  and 
he  can  in  no  case  claim  compensation  to  any  greater  amount, 
or  from  any  other  source,  than  is  prescribed  by  statute.  It 
has  never  been  the  legislative  policy  of  this  state  that  any 
portion  of  the  jurors'  fees  in  San  Francisco  should  be  paid 
out  of  the  public  treasury.'* 

In  1895  an  act  was  passed  (Stats.  1895,  p.  267)  as  to  the 
fees  of  jurors  throughout  the  state,  as  follows:  **For  at- 
tending as  a  grand  juror  or  juror  in  the  superior  court,  for 
each  day's  attendance,  two  dollars.''  It  was  expressly  held 
in  the  case  of  Hilton  v.  Curry,  124  Cal.  84,  that  the  act  of 
1895  cited  did  not  repeal  the  act  of  February  27,  1866,  as  to 
the  mode  of  paying  jurors'  fees  in  the  city  and  county  of 
San  Francisco,  but  that  the  old  law  remained  in  force  in  San 
Francisco,  and  in  the  concluding  portion  of  the  opinion  it  is 
said:  **We  hold,  therefore,  that  the  provisions  in  the  act  of 
February  27,  1866,  for  the  mode  in  which  jurors'  fees  shall 
be  paid,  were  not  repealed  by  the  act  of  1895,  and  that  as 
there  is  no  provision  in  the  statute  making  the  payment  of 
jurors'  fees  in  San  Francisco  a  charge  upon  the  public 
treasury,  the  petitioner  was  not  entitled  to  the  certificate 
asked  for." 

nUton  V.  Curry  was  followed  in  Birch  v.  Phelan,  127  Cal. 
49,  in  which  latter  case  it  was  held  that  a  juror  who  has  served 
in  criminal  cases  prosecuted  in  the  superior  courts  of  the  city 
and  county  of  San  Francisco  is  not  entitled  to  payment  for 
such  services  out  of  the  municipal  treasury.  The  latter  case 
was  decided  by  the  court  in  bank,  and  settled  the  question 
that  prior  to  that  time  jurors  who  had  served  in  criminal 
cases  were  not  entitled  to  any  fees  for  such  services,  and  that 
the  city  and  county  of  San  Francisco  was  not  responsible  for 
any  claim  for  such  jury  fees.  Therefore,  at  the  time  the 
plaintiff  served  as  a  juror,  there  was  no  law  making  his  ser- 
vices in  any  way  a  charge  against  the  city  and  county  of  San 
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Francisco.  Such  services  of  jurors  in  criminal  cases  had  never 
prior  to  that  time  been  a  charge  against  said  city  and  county, 
and  never  were  made  so  until  the  new  section  1143  was  added 
to  the  Penal  Code. 

In  March,  1901,  the  legislature  passed  the  following  act, 
to  wit : — 

"An  act  for  the  payment  of  the  fees  due  to  trial  jurors,  who 
have  served  as  such  in  the  superior  court  of  any  county  or 
city  and  county  of  this  state,  under  the  act  of  1895. 
(Approved  March  23,  1901.) 

**The  people  of  the  State  of  California,  represented  in 
senate  and  assembly,  do  enact  as  follows: — 

*  *  Section  1.  All  persons  who  have  attended  as  jurors  in  the 
trial  of  criminal  cases  in  the  superior  court  of  any  county, 
or  city  and  county,  of  this  state,  since  the  act  of  March  28, 
1895,  and  pursuant  thereto,  and  have  not  been  paid  the  fees 
specified  in  said  act  therefor,  shall  receive  and  be  paid  out 
of  the  general  fund  of  such  county,  or  city  and  county,  the 
sum  of  two  dollars  per  day  for  each  day's  attendance  as  such 
juror. 

**Sec.  2.  Such  fees  shall  be  paid  by  the  treasurer  of  such 
county,  or  city  and  county,  out  of  the  general  fund  thereof, 
upon  the  presentation  of  a  written  demand  sworn  to  by  the 
juror  and  certified  as  correct  by  the  clerk  of  the  court  where- 
in said  services  were  rendered ;  said  demand  so  sworn  to  and 
certified  must  contain  the  title  of  the  action  wherein  such 
services  were  rendered,  the  days  and  dates  of  service,  and  the 
amount  due  the  person  therein  named. 

**Sec.  3.  The  demands  for  compensation  for  services  ren- 
dered as  such  juror  mentioned  in  section  two  of  this  act  shall 
be  allowed  and  audited  in  the  same  manner  as  other  county, 
or  city  and  county,  claims." 

It  is  claimed  that  the  said  act  is  in  violation  of  section  31 
of  article  IV  of  the  constitution  of  the  state,  which  provides : 
**The  legislature  shall  have  no  power  ...  to  make  any  gift,  or 
authorize  the  making  of  any  gift,  of  any  public  money  or 
thing  of  value  to  any  individual,  municipal  or  other  corpora- 
tion,'' and  this  presents  the  controlling  question  in  the  case. 
We  think  the  act  is  clearly  a  violation  of  the  above  provision 
of  the  constitution.    It  is  for  the  purpose  of  giving  to  certain 
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jurors,  who  have  served  in  criminal  cases  since  March  28, 
1895,  money  to  which  they  were  not  entitled  under  the  law. 
They  do  not  sustain  any  contractual  relation  to  the  city  and 
county.  There  is  no  legal  liability  in  any  manner  upon  the 
part  of  the  city  and  county  to  pay  them.  The  moral  or  equita- 
ble obligation  which  might  prompt  an  individual  to  act  is 
not  sufficient  for  the  legislature.  It  is  the  guardian  of  the 
public  moneys,  and  the  limitation  in  the  constitution  does 
not  allow  any  room  for  moral  considerations.  If  moral  or 
equitable  considerations  would  justify  a  grant  of  public 
moneys,  the  section  might  as  well  be  set  aside,  as  these  con- 
siderations would  necessarily  have  to  be  determined  by  the 
legislature  when  making  the  appropriation. 

If  the  jurors  who  have  served  since  1895  can  be  given  public 
moneys  for  services  which  were  gratuitous  when  rendered, 
there  is  no  reason  why  all  jurors  after  1866,  and  even  prior 
to  that  time,  might  not  get  an  appropriation;  and  so  of  all 
other  persons  who  have  performed  any  service  for  the  state 
or  county^  or  any  department  thereof.  And  it  would  not 
stop  here ;  but  if  the  legislature  thought  that  parties  had  not 
been  paid  enough,  it  could  grant  more  and  call  it  ''compensa- 
tion for  services." 

In  Cordin  v.  Board  of  Supervisors,  99  Cal.  18,^  this  court 
held  that  an  attempted  appropriation  of  money  by  the  legis- 
lature from  the  treasury  of  the  city  and  county,  by  an  act 
for  the  relief  of  a  street  contractor,  who  had  performed  labor 
and  furnished  material  for  the  improvement  of  the  public 
streets  of  the  city,  was  unconstitutional  and  void,  and  in 
the  opinion  it  is  said  that  the  gift  which  the  legislature  is 
prohibited  from  making  **  includes  all  appropriations  of  public 
money  for  which  there  is  no  authority  or  enforceable  claim, 
or  which  rests  upon  some  moral  or  equitable  obligation. 
.  .  .  All  those  moral  considerations  or  demands  resting 
merely  upon  some  equitable  consideration  or  idea  of  justice, 
which  in  an  individual  acting  in  his  own  right  would  be 
upheld,  are  insufficient  as  a  basis  for  making  an  appropriation 
of  public  moneys.  An  appropriation  of  money  by  the  legis- 
lature for  the  relief  of  one  who  has  no  legal  claim  therefor 
must  be  regarded  as  a  gift  within  the  meaning  of  that  term 
as  used  in  the  section,  and  is  none  the  less  a  gift  that  a  suffi- 
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cient  motive  appears  for  its  Appropriation,  if  the  motive  does 
not  rest  upon  a  valid  consideration." 

The  legislature,  after  this  decision,  attempted  again  to 
make  the  appropriation  in  a  new  form  and  under  a  new  dress, 
but  this  court  again  held  that  they  could  not  do  so.  (Conlin 
V.  Board  of  Supervisors,  114  Cal.  404.)  So  an  act  of  the 
legislature  authorizing  the  payment  of  interest  upon  matured 
coupons  upon  which  there  was  previously  no  right  to  recover 
interest  was  held  within  the  prohibition  of  the  constitution 
and  void.  {Molineux  v.  State,  109  Cal.  378.^)  This  latter 
case  was  again  approved  and  its  doctrines  applied  in  Davis 
V.  State,  121  Cal.  210.  The  doctrine  was  applied  to  an  act 
to  create  an  exempt  firemen's  fund  in  the  several  counties  of 
the  state  and  the  act  held  void.  (Taylor  v.  Mott,  123  Cal.  497. 
See  further,  Patty  v.  Colgan,  97  Cal.  251;  Bourn  v.  Hart,  93 
Cal.  321.*)  The  respondent  relies  upon  Miller  v.  Dunn,  72 
Cal.  470,^  and  Letvis  v.  Colgan,  115  Cal.  529.  It  was  held  in 
Miller  v.  Dunn  that  where  work  was  done  on  behalf  of  the 
state,  in  pursuance  of  an  act  which  was  afterwards  judicially 
declared  unconstitutional,  the  legislature  might  make  an  ap- 
propriation for  the  payment  thereof.  The  opinion  discusses 
the  provision  of  section  32  of  article  IV  of  the  constitution, 
that  the  legislature  shall  have  no  power  ''to  authorize  the 
payment  of  any  claim  hereafter  created  against  the  state 
under  any  agreement  or  contract  made  without  express  au- 
thority of  law;  and  all  such  unauthorized  agreements  or 
contracts  shall  be  null  and  void."  It  was  held  that  the  act 
not  having  been  declared  unconstitutional  when  the  work  was 
done,  it  was  done  under  express  authority  of  law.  The  pro- 
vision of  the  constitution  here  invoked  is  not  referred  to  nor 
discussed  in  the  prevailing  opinion.  The  opinion  was  con- 
curred in  by  only  three  justices  in  addition  to  the  writer 
thereof,  and  Mr.  Justice  Temple  filed  a  dissenting  opinion, 
expressly  stating  that  in  his  opinion  the  appropriation  was 
a  gift  and  prohibited  by  the  constitution. 

In  Mullan  v.  State,  114  Cal.  585,  the  case  is  discussed  and 
this  court  said:  ** Moreover,  we  are  not  disposed  to  extend 
the  doctrine  of  Miller  v.  Dunn,  supra,'* 

In  Lewis  v.  Colgan  it  was  held  that  the  state  board  of  exam- 
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iners  lias  the  authority  to  employ  an  expert  to  assist  in  the 
examination  of  books  and  accounts  in  the  course  of  its  official 
duty.  That  as  the  account  of  liability  was  created  by  author- 
ity of  law,  the  legislature  had  power  to  appropriate  money 
to  pay  the  claim  of  the  expert.  The  opinion  in  no  way  con- 
flicts with  the  conclusion  here  reached.  Here  no  legal  liability 
was  incurred  when  the  juror  performed  the  services.  On  the 
other  hand,  the  law  at  the  time  did  not  authorize  the  payment 
of  any  claim  for  such  services. 

The  judgment  is  reversed  and  the  court  below  directed  to 
dismiss  the  proceedings. 

Beatty,  C.  J.,  dissented, 

Behearing  denied. 


[Sac.  No.  909.    In  Bank.— Jannaiy  8,  1908.] 

J.  B.  PATTERSON,  Respondent,  v.  ROBERT  MILLS  and 
MARTHA  P.  MILLS,  Appellants. 

MVatkr  Bights— AonoN  to  Restrain  Diversion— Sxttfichnct  of  Com- 
plaint.—In  an  action  to  restrain  the  diversion  of  the  waters  of  a 
stream  to  plaintiff's  injury,  where  the  complaint  is  good  as  against 
a  general  demurrer,  the  alleged  use  to  which  the  plaintiff  is  entitled, 
and  the  alleged  deprivation  thereof  by  the  defendant  constitute 
only  a  single  cause  of  action,  and  not  two  causes  of  action,  and  the 
complaint  is  not  made  thereby  ambiguous,  unintelligible^  or  uncer- 
tain, or  the  subject  of  a  special  demurrer. 

Id.— Bights  of  Plaintiff— Support  of  Findings— Adverse  User— Con- 
flicting Evidence.— Notwithstanding  the  capacity  of  the  plaintiff's 
ditches  was  fifty  inches  less  than  the  capacity  of  the  defendants' 
ditches,  yet  where  no  formal  appropriation  of  any  specific  number  of 
inches  appears  to  have  been  made  by  either  party,  and  the  court 
finds  upon  conflicting  evidence  that  plaintiff  had  had  the  use  of 
one  half  of  the  water  of  the  stream  during  the  irrigating  season 
for  the  period  of  twenty-one  years  adversely  to  the  defendants,  who 
were  familiar  with  his  user  thereof,  the  findings  and  judgment  for 
plaintiff  cannot  be  disturbed  upon  appeal  for  insufficiency  of  the 
evidence  to  support  them. 

II.— Former  Judgment— Matter  not  in  Issue.— A  former  judgment 
in  an  action  by  the  plaintiff  against  a  predecessor  of  the  defend- 
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ante,  the  controveraj  in  which  did  not  involve  the  proportion  of  the 
water  to  which  each  was  entitled,  and  in  which  the  court  found 
that  there  were  "no  data  upon  which  to  base  a  perpetual  injunction, 
or  to  settle  the  exact  rights  of  the  parties,"  and  on  which  plain- 
tiff received  five  dollars  damages  for  interference  with  his  ditch  by 
lowering  it  to  prevent  injury  from  overflow,  cannot  operate  as  an 
estoppel  to  the  present  action  to  determine  the  rights  of  the  plain- 
tiff against  the  defendants  in  the  flow  of  the  stream, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County  and  from  an  order  denying  a  new  trial.  J.  S. 
Beard,  Judge. 

The  facts  are  stated  in  the  opinion. 

O'Neill  &  Butler,  and  Warren  &  Taylor,  for  Appellants. 
Gillis  &  Tapscott,  for  Respondent. 

HAYNES,  C. — ^This  appeal  is  from  a  judgment  recovered 
by  the  plaintiff,  determining  his  right,  as  against  the  defend- 
ants, to  a  portion  of  the  waters  of  Shasta  River,  and  from  an 
order  denying  defendants*  motion  for  a  new  trial. 

The  river  flows  through  the  lands  of  defendants  and  of 
plaintiff  in  a  general  northeasterly  course,  defendants'  land 
being  above  the  land  of  plaintiff.  The  plaintiff  is  the  owner 
of  two  ditches  taken  out  on  defendants'  land,  the  upper  ditch 
on  the  northwesterly  side,  and  the  other  on  the  southeasterly 
side.  The  upper  ditch  is  alleged  and  found  to  be  of  the  capa- 
city of  250  inches,  and  the  lower  of  150  inches,  measured  under 
a  four-inch  pressure. 

The  defendants  are  the  owners  of  three  ditches  (all  above 
the  plaintiff's  ditches),  known  respectively  as  the  ** Reese 
ditch,"  the  '* Beaver  Dam  ditch,"  and  the  *' Stewart  ditch." 
The  first  two  are  alleged  to  have  been  constructed  in  1853, 
and  the  third  in  1854,  but  the  court  found  that  the  Reese 
ditch  was  not  constructed  until  1885,  the  Beaver  Dam  ditch 
''about  the  year  1855,"  and  the  Stewart  ditch  "about  1854 
or  1855,"  and  further  found  the  capacity  of  these  ditches  to 
be:  The  Reese  ditch,  200  inches;  the  Beaver  Dam  ditch, 
formerly  about  50  inches,  and  now  100  inches ;  and  the  Stew- 
art ditch,  formerly  100  inches,  and  now  about  150  inches, — 
making  the  aggregate   capacity   of  plaintiff's   ditches  400 
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inches,  and  defendants'  450  inches, — ^in  all  850  inches.  And 
plaintiff  *s  contention  is,  that  he  is  entitled  to  400  inches  when 
there  is  800  inches  or  more  flowing  in  the  river ;  and  defend- 
ants contend  that  they  are  entitled  to  450  inches  at  all  stages 
of  the  water.  It  is  alleged  and  found  that  until  about  the 
1st  of  July  there  is  an  abundance  of  water  flowing  in  the 
river  to  fill  all  the  ditches  and  fully  supply  both  parties,  but 
about  that  time  the  w^ater  decreases  in  "volume  to  less  than  800 
inches ;  so  that  it  is  only  when  the  flow  is  less  than  800  inches 
that  either  party  can  violate  the  rights  of  the  other  by  divert- 
ing too  much  water  as  the  ditches  now  exist. 

Briefly  stated,  the  court  found  that  plaintiflE  owned  810 
acres,  all  except  a  small  part  of  which  he  had  owned  and 
occupied  continuously  since  October,  1857,  and  of  which  his 
grantors  were  owners  and  occupants  from  1853,  to  the  date 
of  his  occupancy,  and,  as  to  the  remainder,  plaintiff  was  the 
owner  and  occupant  for  more  than  one  year  prior  to  the 
commencement  of  this  action ;  that  he  cultivated  and  irrigated 
320  acres  thereof  on  the  easterly  side  of  the  river  and  forty 
acres  on  the  westerly  side;  that  for  forty-five  years  last  past 
he  and  his  grantors  had  continuously  used  the  larger  ditch  to 
irrigate  the  320  acres  and  for  stock  and  domestic  purposes; 
that  during  the  thirty-five  years  next  prior  to  the  irrigating 
season  of  1898  he  used  the  whole  of  the  waters  through  said 
ditch  to  the  extent  of  250  inches  when  there  was  500  inches 
flowing  in  said  river,  and  when  there  was  less  than  that 
amount  he  used  one  half  of  it ;  that  such  use  was  continuous, 
open,  and  notorious,  without  interruption,  and  under  claim 
of  right,  and  with  the  full  knowledge  of  the  defendants  and 
their  predecessors  in  interest,  and  there  was  a  like  finding  in 
regard  to  the  use  of  150  inches  of  water  through  the  other 
ditch ;  that  there  was  an  abundance  of  water  each  season  until 
about  the  1st  of  July,  when  the  flow  gradually  decreases  until 
the  close  of  the  season,  and  when  there  was  not  a  full  supply 
the  flow  was  equally  divided;  and  that  plaintiff  and  defend- 
ants and  their  predecessors  in  interest  so  used  the  said  water 
and  recognized  each  other's  rights  thereto  in  said  manner 
for  forty  years  and  up  to  the  irrigating  season  of  1898 ;  that 
during  the  irrigating  season  of  1898,  and  again  in  1899,  de- 
fendants wrongfully  and  against  the  will  of  the  plaintiff  and 
in  violation  of  his  rights,  and  greatly  to  his  damage  and 
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injury,  turned  the  waters  of  said  river  into  their  said  ditches, 
and  at  times  wholly  deprived  plaintiff  of  said  waters,  and  at 
other  times  reduced  the  flow  so  that  plaintiff  did  not  get  one 
half  of  the  water  flowing  in  said  river,  and  that  defendants 
threaten  to  continue  to  do  so,  and  judgment  was  entered  ac- 
cordingly, enjoining  the  defendants. 

Appellants  do  not  contend  that  any  of  the  findings  are  out- 
side of  the  issues,  nor  that  the  findings  do  not  support  the 
judgment,  but  do  insist  that  their  demurrer  to  the  complaint 
should  have  been  sustained.  But  if  the  findings  are  within 
the  issues,  and  are  sufficient  to  support  the  judgment,  it  would 
seem  to  follow  that  the  complaint  is  good  as  against  a  general 
demurrer.  We  have  no  doubt,  however,  from  a  careful  exam- 
ination of  the  complaint,  that  it  is  sufficient  as  against  a 
general  demurrer;  nor  do  we  think  the  special  demurrers  are 
well  taken.  But  one  cause  of  action  is  stated, — ^viz.,  a  depriva- 
tion by  the  defendants  of  the  use  of  water  to  which  the  plain- 
tiff is  entitled.  We  do  not  think  it  necessary  to  determine 
whether  the  title  of  the  parties  to  the  water  was  '*an  ownership 
in  common,''  or  a  ''several  ownership"  by  each  of  a  specific 
portion  of  the  waters  of  the  river.  The  fact  of  the  use  and 
the  deprivation  constituted  a  single  cause  of  action,  and  not 
two  causes  of  action ;  nor  is  the  complaint  thereby  made  am- 
biguous, unintelligible,  or  uncertain. 

There  are  no  specifications  of  errors  committed  upon  the 
trial  in  the  reception  or  rejection  of  evidence,  but  there  are 
numerous  specifications  of  insufficiency  of  the  evidence  to 
justify  the  findings. 

The  testimony  in  the  case  is  voluminous  and  conflicting,  but 
we  find  no  material  point  upon  which  there  is  not  evidence 
sufficient  to  sustain  the  findings.  The  real  question  in  con- 
troversy relates  to  the  proportion  of  the  waters  of  the  river 
each  party  is  entitled  to  when  the  quantity  flowing  in  the 
river  is  not  sufficient  to  fully  supply  the  wants  of  each.  There 
does  not  seem  to  have  been  any  formal  appropriation  of  any 
specific  number  of  inches  by  either  party.  The  plaintiff  tes- 
tified that  from  1857  up  to  the  season  of  1898  he  used,  he 
thought,  more  than  half  of  the  water,  and  used  the  same  pro- 
portion as  long  as  there  was  not  over  800  inches,  and  had 
done  so  every  year  during  that  time,  and  that  in  lower  stages 
of  the  water,  when  he  was  not  getting  what  he  was  entitled  to. 
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he  would  go  up  to  defendants'  dam,  which  was  above  the 
head  of  his  ditches,  and  open  it,  so  as  to  let  down  the  quan- 
tity he  claimed;  that  he  used  his  ditches  exclusively,  and  did 
not  share  with  any  one,  and  the  defendants  were  familiar 
with  his  use  of  it,  and  that  his  use  of  the  water  was  open, 
notorious,  and  adverse  during  all  the  time  above  stated. 

There  was  much  evidence  in  corroboration  of  the  plaintiff, 
and  much  that  conflicted  with  it  j  but  it  was  the  province  of  the 
trial  court  to  determine  its  weight,  and  we  are  not  at  liberty, 
under  such  circumstances,  to  reverse  the  judgment  upon  that 
ground. 

Nor  is  the  plaintiff  estopped  by  the  judgment  in  the  case 
of  Patterson  (the  present  plaintiff)  v.  Stewart,  docketed 
November  30,  1881,  referred  to  in  the  answer  of  the  defend- 
ants. Stewart  was  the  predecessor  in  interest  of  the  present 
defendants.  In  that  case  the  court  found,  as  a  conclusion  of 
law,  that  there  was  **no  data  upon  which  to  base  a  perpetual 
injunction,  or  to  settle  the  exact  rights  of  the  parties,*'  and 
gave  judgment  to  the  plaintiff  therein  for  five  dollars  dam- 
ages. The  controversy  did  not  involve  the  quantity  or  propor- 
tion of  the  water  to  which  each  was  entitled;  but  Stewart, 
claiming  that  Patterson's  ditch  overflowed  and  injured  his 
meadowland,  tore  out  the  dam,  or  lowered  it,  and,  having  done 
it  a  second  time,  said  action  was  brought  to  enjoin  interfer- 
ence with  it,  and  for  damages.  In  the  present  case  we  find 
no  ground  upon  which  the  judgment  should  be  reversed.  We 
therefore  advise  that  the  judgment  and  order  appealed  from 
should  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J.,  McFarland,  J. 
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[L.  A.  No.  1236.    Department  Two.—Jannary  7,  1903.] 

M.  J.  NOLAN  et  al.,  Respondents,  v.  FREDERICK  G.  HEN- 
TIG  et  al.,  Appellants. 

Unlawful  Detain kr— Justice's  Couet—Jubisdiction— Appeal— Con- 
sent TO  Teial  De  Novo.— The  objection  that  the  justice's  court  had 
no  jurisdiction  of  an  action  for  unlawful  detainer,  claiming  twenty- 
five  dollars  rent  due,  fifty  dollars  damages  for  waste  and  injury 
for  detention  of  the  premises,  and  that  the  damages  be  trebled,  can- 
not be  urged  where  the  cause  upon  appeal  to  the  superior  court  was 
tried  upon  its  merits  by  the  consent  of  both  parties  without  objec- 
tion to  the  jurisdiction  of  the  court  over  the  subject-matter  or  the 
parties. 

Id.— Bent  Due  at  Trial— Tbeblb  Damages— Pleading.- The  court  may 
render  judgment  for  the  rent  due  at  the  trial,  and  may  award  treble 
damages  for  the  whole  amount  of  rent  then  unpaid  without  further 
amendment  to  the  complaint. 

Id.— Defendants  Doino  Business  under  Firm  Name- Conjunctive 
Denial — Admission. — Where  the  answer  to  a  verified  complaint 
which  alleged  that  the  defendants  "were  and  still  are  doing  busi- 
ness" under  a  specified  firm  name,  designating  a  collection  agency, 
a  conjunctive  denial  that  the  defendants  were  and  still  are  doing 
business  under  that  name  is  insufficient  to  raise  an  issue,  and  the 
averment  of  the  complaint  is  admitted. 

Id.— Departure  of  Person  Named  upon  Sign— Retention  of  Sign- 
Possession  BY  Other  Defendants- Increase  of  Rent.— Where 
one  of  the  defendants,  whose  name  was  used  upon  the  sign  of  a 
collection  agency,  left  the  premises,  leaving  the  other  defendants  in 
possession,  who  retained  the  sign,  and  continued  to  retain  the  pos- 
session after  notice  served  upon  them  for  an  increase  of  rent,  which 
remained  unpaid,  and  after  written  notice  to  pay  the  rent  or  quit, 
such  other  defendants  are  guilty  of  unlawful  detainer,  and  are 
liable  for  the  increased  rent  and  for  treble  damages,  regardless  of 
whether  they  were  or  were  not  doing  business  under  the  name  of 
such  collection  agency. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    J.  S.  Noyes,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

T.  M.  Stewart,  and  F.  G.  Hentig,  for  Appellants. 

Charles  H.  McFarland,  and  George  S.  Hupp,  for  Respond- 
ents. 
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CHIPMAN,  C. — Unlawful  detainer.  This  action  was 
brought  in  justice's  court,  claiming  twenty-five  dollars  rent 
due,  also  fifty  dollars  damages  for  waste  and  injury  and 
detention  of  the  premises,  and  **that  said  damages  may  be 
trebled."  The  cause  was  tried  and  judgment  passed  for 
plaintiffs,  and  defendants  appealed  to  the  superior  court  on 
questions  of  law  and  fact.  In  the  superior  court  counsel  ap- 
peared for  all  the  defendants;  no  objection  was  made  to  the 
jurisdiction  of  the  court  over  the  subject-matter  or  parties; 
**the  demurrer  was  not  presented  or  argued  before  the  supe- 
rior court,  or  passed  upon  by  the  superior  court,  but  said 
cause  was  tried  upon  its  merits  by  both  parties  without  ob- 
jection of  either  party  to  the  jurisdiction  of  the  superior 
court,  and  that  both  parties  consented  to  have  said  cause 
tried  by  the  superior  court."  The  court  filed  findings,  that 
all  the  allegations  of  the  complaint  are  true,  and  all  the  allega- 
tions of  the  answer  are  untrue ;  that  the  true  name  of  John  Doe 
Craner  is  J.  Wesley  Craner;  that  said  defendant  has  appeared 
and  answered  in  his  true  name,  and  the  other  defendants 
have  answered  herein ;  that  defendants  rented  the  premises  in 
question  **at  the  monthly  rental  of  twenty-five  dollars,  pay- 
able in  advance  upon  the  first  day  of  each  month,  and  rented 
and  occupied  said  premises  during  the  months  of  September, 
October,  and  November,  1901";  that  defendants  did  not  pay 
said  rent  for  said  months,  and  plaintiffs,  on  September  3, 
1901,  served  upon  defendants  a  demand  in  writing  for  the 
payment  of  said  rent  or  possession  of  the  premises,  but  de- 
fendants failed  and  refused  to  pay  said  rent  or  quit  said 
premises,  and  retained  possession,  and  now  hold  possession 
thereof.  As  conclusions  of  law,  the  court  found  that  plain- 
tiffs are  entitled  to  possession;  that  there  is  due  plaintiffs 
from  defendants  the  sum  of  twenty-five  dollars  rent  for  each 
of  the  said  months  of  September,  October,  and  November, 
1901,  and  that  said  sums  should  be  trebled,  and  for  restitution 
of  the  premises.  Judgment  was  accordingly  entered.  De- 
fendants appeal  from  the  judgment  and  from  the  order  deny- 
ing motion  for  a  new  trial. 

1.  It  is  urged  that  the  justice  had  no  jurisdiction.  The 
cause  was  appealed  to,  and  heard  de  novo  in,  the  superior 
court,  without  objection  to  the  jurisdiction.  The  judgment 
cannot  now  be  questioned.    (De  Jamatt  v.  Marquez,  132  Cal. 
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700.)  In  Hoban  v.  Ryariy  130  Cal.  96,  relied  on  by  appellants, 
there  was  a  demurrer  filed  and  urged  in  the  superior  court 
on  the  ground  of  want  of  jurisdiction.  Had  defendants  in 
the  present  case  done  likewise,  Hoban  v.  Ryan  would  apply. 

2.  It  is  claimed  that  the  findings  go  beyond  the  complaint 
in  finding  that  the  defendants  rented  the  premises  for  the 
months  of  September,  October,  and  November.  The  complaint 
was  filed  in  the  justice's  court  on  September  7th,  and  the 
amended  complaint  September  14th,  and  prayed  for  one 
month's  rent.  No  supplemental  complaint  was  filed  and  no 
later  amendment.  The  cause  was  tried  November  13th,  and 
the  findings  and  judgment  filed  November  16th.  The  claim 
is,  that  the  court  could  not  treble  rent  due  at  the  trial.  It 
was  held  in  Mason  v.  Wolff,  40  Gal.  246,  under  section  13  o{ 
the  Forcible  Entries  and  Unlawful  Detainer  Act  of  1863 
(Stats.  1863,  p.  655),  that  there  was  no  error  in  rendering 
judgment  for  the  amount  of  rent  due  at  the  time  of  the  trial. 
The  act  authorized  the  court  to  assess  ''in  case  of  rent  unpaid, 
the  amount  of  rent  then  due.'*  Section  1174  of  the  Code  of 
Civil  Procedure  authorizes  the  jury,  or  court,  if  the  pro- 
ceeding be  tried  without  a  jury,  to  ''assess  the  damages  occa- 
sioned to  the  plaintiflp  by  any  .  .  .  unlawful  detainer 
•  .  .  and  find  the  amount  of  any  rent  due,  if  the  alleged 
unlawful  detainer  be  after  default  in  the  payment  of  rent." 
The  finding  of  the  court  was,  that  the  rent  was  payable  in 
advance,  and  this  made  the  rent  due  October  1st  and  Novem- 
ber 1st,  and  was  due  at  the  trial.  We  think  the  statute,  with- 
out further  amendment  of  the  complaint,  authorized  the  court 
to  determine  from  the  evidence  the  amount  of  rental  due  at 
the  time  of  the  trial.  No  damages  were  found  other  than  ren- 
tal. The  damages  could  be  trebled.  (Code  Civ.  Proc,  sees. 
735,  1174.) 

3.  It  is  further  contended  that  there  was  not  sufficient 
evidence  to  justify  the  finding  that  the  allegations  of  the 
complaint  are  true  and  of  the  answer  that  they  are  untrue. 
The  pleadings  are  verified.  It  is  claimed  that  there  is  no 
evidence  that  defendants  at  the  times  mentioned  in  the 
amended  complaint  "were  and  still  are  doing  business  under 
the  name  of  Craner's  Law  and  Collection  Agency.''  The 
denial  of  the  answer  is,  that  defendants  "were,  and  still  are, 
doing  business  under  the  name  of  Craner's  Law  and  Collec- 
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tion  Agency."  This  is  not  a  denial  of  the  averments  of  the 
complaint.  The  answer  was  filed  in  the  justice's  office  Sep- 
tember 21,  1901,  and  the  latest  date  mentioned  in  the  com- 
plaint is  September  3,  1901.  The  averments  of  the  complaint 
are  therefore  admitted.  The  objection,  however,  is  not  mate- 
rial, as  will  hereafter  appear. 

Witness  Clark  testified  that  he  rented  the  room  in  question 
to  Craner  at  eight  dollars  per  month  two  or  three  years  ago, 
and  that  Craner  moved  out  of  the  room  about  two  years  ago, 
and  has  not  been  there  since,  but  has  been  ever  since,  and  is 
now,  a  resident  of  Texas ;  that  Hentig  and  Williams  have  been 
occupying  said  room,  and  Hentig  has  been  carrying  on  a  gen- 
eral law  practice  therein,  and  paid  the  rent ;  that  witness  had 
not  recognized  Craner  as  the  tenant,  but  had  recognized 
Hentig  as  the  tenant  and  occupant,  since  Craner  left;  "that 
Hentig  and  Williams  were  doing  business  in  the  office  upon 
which  there  was  a  sign  'Craner  Law  and  Collection  Agency,' 
and  that  for  the  past  two  years  Craner  has  had  no  connection 
whatever  with  the  business  and  has  not  been  there";  that  in 
July  witness  notified  Hentig  that  the  rent  would  be  ten  dollars 
per  month,  and  Hentig  stated  he  would  not  pay  it,  but  would 
move  out,  and  on  August  1st  witness  requested  Hentig  to 
vacate  the  premises,  but  he  refused  to  go  because  not  served 
with  written  notice,  but  did  not  claim  then  or  at  any  time 
that  Craner  was  the  tenant;  that  thereupon  witness  served 
written  notice  on  Hentig  and  Williams  that  *'at  the  termina- 
tion of  the  present  month  your  tenancy,  which  will  be  on  the 
thirty-first  day  of  August,  1901,  the  terms  of  your  lease  of 
the  premises  you  occupy  under  tenancy  from  month  to  month 
[describing  the  premises]  will  be  changed  as  follows,  to  wit : 
The  monthly  rent  thereof  will  be  twenty-five  dollars  per 
month,  payable  in  advance,  on  the  first  day  of  each  and  every 
month  you  continue  to  hold  possession  thereof,  after  the  ex- 
piration of  the  present  month,  instead  of  the  sum  of  eight 
dollars  heretofore  paid  by  you."  (Signed)  Nolan,  Smith  & 
Bridge,  landlords,  per  G.  A.  Smith,  and  dated  August  1,  1901. 
On  the  third  day  of  September,  1901,  Smith,  for  plaintiffs, 
served  written  notice  on  Hentig  and  Williams  to  pay  rent  or 
quit,  pursuant  to  section  1161  of  the  Code  of  Civil  Procedure. 
No  notice  was  delivered  to  or  served  on  Craner.  Hentig  testi- 
fied that  he  and  Williams  "were  mere  employees  of  the 
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defendant  Craner,"  in  corroboration  of  which  written  con- 
tracts were  offered,  **and  that  they  did  not  thus  rent  the 
room."  These  contracts  are  not  in  the  record.  Hentig's  tes- 
timony is  therefore  not  only  not  corroborated  by  these  con- 
tracts, but,  not  being  in  the  record,  would  justify  the  inference 
that  they  failed  to  do  so.  It  appears  from  the  evidence  that 
Hentig  and  Williams  both  remained  in  possession  after  notice 
that  if  they  remained  the  rent  would  be  twenty-five  dollars 
per  month.  It  is  not  material  whether  they  were  doing  busi- 
ness under  the  title  of  the  collection  agency.  They  were 
personally  notified,  and,  as  they  chose  to  remain  in  possession, 
they  became  liable  for  the  rent.  In  refusing  to  pay,  and  also 
refusing  to  quit  possession,  after  the  statutory  notice,  they 
were  guilty  of  unlawful  detainer  and  brought  themselves 
within  the  provisions  of  the  statute,  and  were  liable  to  treble 
damages.  There  was  no  evidence  warranting  a  judgment 
against  Craner. 

It  is  advised  that  the  judgment  be  modified  by  striking 
therefrom  the  name  of  J.  Wesley  Craner,  and  that  otherwise 
it  be  affirmed,  and  also  that  the  order  be  affirmed. 

Hayncs,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  modified  by  striking  therefrom  the  name  of  J.  Wesley 
Craner,  and  that  otherwise  it  is  affirmed,  and  also  that  the 
order  is  affirmed.     McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[S.  F.  No.  2375.    Department  One.— January  7,  1903.] 

MARIA  T.  ROGERS,  Respondent,  v.  MANHATTAN  LIFE 
INSURANCE  COMPANY  OF  NEW  YORK,  Appellant. 

Lite  Insuranci— Action  upon  Policy— Proof  of  Death— Suicide- 
Circumstantial  Evidence— Question  poe  Jury.— In  an  action 
upon  a  policy  of  life  insurance,  where  proof  of  the  death  of  the 
insured  prior  to  the  date  of  an  annual  premium  is  in  issue,  it  may 
be  proved  by  circumstantial  evidence  short  of  a  demonstration. 
Proof  of  suicide  is  proof  of  death,  and  where  the  circumstances  indi- 
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cate  a  suicide  it  is  a  question  of  fact  for  the  determination  of  the 

Id.  —  EVIDENOE  —  CiRCUMSTANCSS  INDICATING  SUICIDE  —  LETTERS  EX- 
PRESSING Intention— Bes  Oest^b.— Where  the  proof  of  death,  in 
such  action,  consisted  of  circumstantial  evidence,  indicating  the  sui- 
cide of  the  deceased  in  disappearing  from  a  steamer  at  night,  leav- 
ing his  coat  and  hat  and  valise,  and  a  letter  to  the  captain  in  his 
stateroom  expressing  his  intention  to  go  over  the  side  of  the  steamer, 
and  BO  get  rid  of  the  trials  and  troubles  of  life  and  avoid  a  funeral, 
such  letter  is  admissible  in  evidence  as  part  of  the  res  gestcB,  and 
is  not  objectionable  on  the  ground  that  it  is  self-serving. 

Id.— Instructions— Improper  Requests.— Instructions  requested  by 
the  defendant  which  assumed  facts  in  dispute,  or  which  were  not 
germane  to  the  evidence,  were  properly  refused. 

Id.— Interest— Proofs  of  Death.— Where  the  policy  was  payable  upon 
the  receipt  of  satisfactory  proofs  of  death,  and  no  waiver  appears 
of  the  proofs  of  death,  and  the  fact  of  death  was  not  admitted  but 
disputed,  interest  can  only  be  allowed  from  the  time  of  the  making 
of  such  proofs. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  M.  Allen,  for  Appellant. 

The  hurden  was  on  the  plaintiff  to  overcome  the  presump- 
tion that  the  insured  remained  alive,  and  such  hurden  is  not 
sustained  by  the  evidence.  (Code  Civ.  Proc.,  sec.  1963,  subd. 
26;  Ashbury  v.  Sanders,  8  Cal.  62,  64;^  Burr  v.  Sim,  4 
Whart.  150;*  Smith  v.  KnowUon,  11  N.  H.  191,  197;  Davie 
V.  Briggs,  97  U.  S.  628,  634.)  Mere  disappearance  under  sus- 
picious circumstances  is  insuflScient  to  show  death.  (Succes- 
sion of  Vogel,  16  La.  Ann.  139;'  Straub  v.  Orand  Lodge,  2 
App.  Div.  138 ;  37  N.  Y.  Supp.  75 ;  Boyd  v.  New  England  Life 
Ins,  Co.,  34  La.  Ann.  849 ;  Medico-Legal  Papers,  3d  series,  p. 
229;  Mysterious  Disappearances,  3  Forum,  p.  69.)  The 
Rogers  letter  was  inadmissible  hearsay,  and  a  self-serving 
declaration.  (Huth  v.  Huth,  10  Tex.  Civ.  App.  184;  Shamp 
V.  White,  106  Cal.  220,  222,  223 ;  Saenger  v.  Nightingale,  48 
Fed.  708;  Sargent  v.  Beard,  Tex  Civ.  App.),  53  S.  W.  Rep. 
90,  91.) 

'  68  Am.  Dec.  300.  •  79  Am.  Dec.  571. 

« 33  Am.  Dec.  50. 
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John  W.  Bourdette,  and  Van  Ness  &  Redman,  for  Respond- 
ent. 

The  death  may  be  proved  by  circumstantial  evidence. 
(John  Hancock  Mut.  Life  Ins.  Co.  v.  Moore,  34  Mich.  41; 
Smith  v.  Knowlto7i,  11  N.  H.  191;  Lancaster  v.  Washington 
Life  Ins.  Co.,  62  Mo.  121 ;  Tisdale  v.  Connecticut  etc.  Ins.  Co., 
26  Iowa,  170;  ^  Merritt  v.  Thompson,  1  Hilt.  550;  Cox  v.  Ells- 
worth, 18  Neb.  664;  *  Bo^d  v.  New  England  Life  Ins.  Co.,  34 
La.  Ann.  848.)  The  Rogers  letter  was  properly  admitted  in 
evidence  to  prove  the  character  of  his  death  and  his  inten- 
tion to  commit  suicide,  and  as  part  of  the  res  gestce.  (Shar- 
land  V.  Washington  Life  Ins.  Co.,  101  Fed.  Rep.  206;  Code 
Civ.  Proc,  sec.  1850;  Tait  v.  Hall,  71  Cal.  149;  Kyle  v.  Craig, 
125  Cal.  107 ;  Lund  v.  Inhabitants  of  Tyngsborough,  9  Cush. 
43 ;  Wetmore  v.  Mell,  1  Ohio  St.  26 ;  •  Douglass  v.  Chapin,  26 
Conn.  76;  Travelers'  Ins.  Co.  v.  Mosley,  8  Wall.  397;  Oarber 
V.  State,  4  Cold.  161;  Hadley  v.  Carter,  8  N.  H.  40.)  The 
judgment  should  allow  interest  from  date  of  death,  the 
denial  of  liability  being  a  waiver  of  proofs  of  death.  (Civ. 
Code,  sees.  1440,  3287,  3302;  MUlard  v.  Supreme  Council,  81 
Cal.  340;  Phoenix  Ins.  Co.  v.  Rogers,  38  N.  E.  Rep.  865;  Unsell 
V.  Hartford  etc.  Ins.  Co.,  32  Fed.  Rep.  443.) 

HATNES,  C. — This  action  is  upon  a  policy  of  insurance 
issued  by  defendant  upon  the  life  of  Hiram  K.  Rogers,  in  the 
sum  of  five  thousand  dollars,  payable  to  his  wife,  the  plaintiff 
herein,  upon  his  death.  The  jury  returned  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  entered,  and  defendant 
appeals  from  an  order  denying  its  motion  for  a  new  trial. 

The  complaint  alleged  that  Rogers  died  on  June  10,  1897. 
The  answer  denied  that  he  died  on  that  day,  or  at  all,  and 
further  alleged  that  the  annual  premium  due  on  June  14, 
1897,  had  not  been  paid,  and  because  thereof  the  policy  had 
become  forfeited.  The  non-payment  of  the  premium  being 
conceded,  it  was  essential  for  the  plaintiff  to  prove  not  only 
the  fact  of  the  death  of  the  assured,  but  that  it  occurred  on  or 
before  June  14,  1897. 

The  grounds  upon  which  appellant's  motion  for  a  new  trial 
is  based  are, — 1.  Errors  of  law  occurring  upon  the  trial; 

>  96  Am.  Dec.  136.  •59  Am.  Dec.  607. 

*  53  Am.  Bep.  827. 
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2.  That  the  evidence  is  insuflScient  to  justify  the  verdict ;  and 

3.  That  the  verdict  violates  certain  instructions  given  by  the 
court. 

Rogers  and  his  wife  and  one  child  lived  in  San  Francisco. 
On  June  9,  1897,  he  bought  a  ticket  for  a  passage  on  the  coast 
steamer  ''Santa  Rosa"  from  San  Francisco  to  Port  Harford, 
ana  went  on  board  carrying  a  small  valise.  The  steamer 
sailed  about  eleven  o'clock  a.  m.  He  was  given  room  36  on  the 
hurricane  deck.  In  the  afternoon  the  captain's  steward  saw 
him  talking  with  a  visitor  in  his  room,  and  about  six  o'clock 
notified  him  that  dinner  was  ready,  to  which  he  replied  that 
he  did  not  want  any.  In  the  evening  he  was  for  half  or  three 
quarters  of  an  hour  in  conversation  with  the  captain,  with 
whom,  as  well  as  the  other  officers  of  the  steamer,  he  was  well 
acquainted,  having  for  several  years  served  as  purser  on  that 
and  other  vessels  on  that  line.  They  separated  about  nine  or 
half-past  nine  o'clock  that  evening,  and  there  is  no  evidence 
that  Rogers  has  been  seen  by  any  one  after  that  time.  The 
steamer  arrived  at  Port  Harford  (its  first  landing),  and  was 
tied  up  to  the  wharf  a  little  before  four  o'clock  the  next  morn- 
ing. The  *'slow  bell"  was  rung  about  half  an  hour  before 
reaching  port.  Mr.  French,  the  captain's  steward,  got  up 
when  the  bell  rang,  and  on  his  way  to  the  captain's  room 
passed  room  36,  which  had  been  assigned  to  Rogers,  and  found 
the  door  open  and  the  electric  light  burning,  and  saw  Rogers's 
coat  hanging  on  the  wall,  and  a  letter,  inclosed  in  an  envelope 
addressed  to  Captain  Alexander,  lying  on  one  of  the  berths, 
of  which  there  were  three.  None  of  them  had  been  occupied 
or  disturbed.  This  letter  he  gave  to  Captain  Alexander  at 
about  half-past  six  or  seven  o'clock;  that  he  opened  and  read 
the  "letter,  and  then  went  to  Rogers's  room,  and  found  therein 
a  valise,  a  coat,  and  a  hat ;  that  he  opened  the  valise  and  found 
therein  some  collars  and  cuffs,  but  no  ''outside  clothes,  no 
suit  of  clothes,  drawers,  vest,  or  coat";  that  the  coat  was 
hanging  on  a  hook,  and  the  hat  was  a  stiff  derby.  The  evi- 
dence tended  strongly  to  show  that  Rogers  did  not  leave  the 
steamer  by  passing  down  the  gang-plank  at  Port  Harford, 
or  any  of  the  other  ports  at  which  landings  were  afterwards 
made,  as  he  was  well  known  to  the  officers  in  charge,  and 
would  have  been  almost  certainly  recognized.  There  was 
evidence  tending  to  show  that  he  might  have  reached  the 
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wharf  over  the  rail,  or  by  one  of  the  ports,  but  this  evidence 
need  not  be  further  noticed  at  present. 

The  letter  found  in  Mr.  Rogers's  room  was  offered  and  re- 
ceived in  evidence  over  the  objection  of  the  defendant  that 
it  was  incompetent,  irrelevant,  and  immaterial;  that  it  was 
self-serving;  that  it  furnished  no  evidence  of  his  death;  that 
it  was  merely  his  own  declaration,  and  not  part  of  the  res 
gestcB.  Said  objections  were  overruled,  and  defendant  ex- 
cepted.   Said  letter  reads  as  follows: — 

an    *  '    jj^    K^        A  ''June  9,  1897. 

*  Captain  E.  Alexander : —  ' 

**Dear  Sir:  Since  leaving  the  city  it  occurred  to  me  that  it 
would  be  so  easy  to  go  over  the  side  and  get  rid  of  all  the 
trials  and  troubles  of  life  that  I  concluded  to  do  so  and  so 
avoid  a  funeral.  My  reasons  are  so  numerous  that  it  is  useless 
to  enter  into  them,  and  I  will  only  say  that  I  have  come  to  the 
conclusion  that  life  is  not  worth  living,  and  it  is  not  either 
finances  or  insanity.  With  an  apology  for  having  come  on 
your  steamer,  yours  truly,  H.  K  Rogers/' 

Among  the  disputable  presumptions  enumerated  in  section 
1963  of  the  Code  of  Civil  Procedure  is  the  following:  "That 
a  person  not  heard  from  in  seven  years  is  dead''  (subd.  26). 
It  is  uniformly  held  that  the  presumption  of  death  does  not 
arise  under  .that  provision  until  the  expiration  of  the  time 
stated,  ** unless,"  as  was  said  in  Burr  v.  Sim,  4  Whart.  150,* 
''there  are  circumstances  in  evidence  to  quicken  the  time." 
As  to  what  circumstances  will  ** quicken  the  time"  so  as  to 
raise  the  presumption  of  death  before  the  expiration  of  the 
statutory  period  no  specific  statement  can  be  made  that  will 
apply  to  all  cases.  Appellant  contends,  however,  that  such 
circumstances  must  show  that  the  person  ** unheard  from" 
was  subject  to  some  specific  peril,  as  a  plague,  a  battle,  an 
earthquake,  or  shipwreck,  or  had  some  dangerous  disease. 
Appellant's  argument  concedes  that  the  presumption  of  the 
continuance  of  life  may  cease  within  the  statutory  period  in 
the  absence  of  direct  proof  of  the  fact  of  death,  and  there- 
fore the  presumption  may  be  rebutted  by  any  circumstance 
or  combination  of  circumstances  that  may  render  death  more 

^33  Am.  Dec  50. 
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probable  than  the  continuance  of  life.  The  principal  cir- 
cumstances connected  with  Rogers's  leaving  San  Francisco, 
and  the  occurrences  on  the  steamer  until  about  half -past  nine 
o'clock,  when  he  and  the  captain  separated,  have  been  briefly 
stated,  and  the  question  now  presented  is  whether  the  court 
erred  in  receiving  in  evidence  said  letter  written  by  him  to 
Captain  Alexander. 

Appellant's  principal  contention  is,  that  it  was  not  part  of 
the  res  gestcB,  and  was  self-serving.  It  is  argued  that  the 
principal  fact  in  issue  was  the  death  of  Rogers,  and  hence  it 
could  be  no  part  of  the  res  gestcB.  Conceding  the  death  of 
Rogers  to  be  the  principal  fact  in  issue,  if  he  committed  sui- 
cide he  died;  and  proof  of  suicide  would  be  proof  of  death. 
But  evidence  short  of  demonstration  may  be  sufficient  to 
establish  a  fact.  It  was  shown  by  the  evidence  that  Rogers 
left  his  home  on  the  ninth  day  of  June;  that  he  packed  his 
valise,  and  told  his  wife  that  he  was  going  to  Los  Angeles  to 
obtain  employment;  he  bought  a  ticket  to  Port  Harford,  and 
boarded  the  steamer  ^' Santa  Rosa";  that  he  was  assigned  to 
stateroom  No.  36 ;  that  he  was  well  acquainted  with  the  captain 
and  other  officers  of  the  boat,  having  for  several  years  been 
purser  thereon;  that  Mr.  Downing,  the  purser,  visited  him 
in  his  room  upon  the  steamer;  that  he  spent  half  or  three 
quarters  of  an  hour  in  the  evening  with  the  cap^tain,  separat- 
ing about  nine  o'clock  in  the  evening,  and  there  is  no  evidence 
that  he  has  since  been  seen  or  heard  of,  either  alive  or  dead. 
No  pretense  is  made  of  direct  proof  of  his  death,  but  the  con- 
tention is,  that  his  disappearance  was  attended  by  such  cir- 
cumstances as  justify  the  conclusion  that  he  died  at  the  time 
alleged.  These  facts  preceding  the  letter  in  question  were 
properly  received  in  evidence  as  part  of  the  res  gestcB,  or 
''transaction,"  or  "things  done"  (Bouvier's  Law  Diction- 
ary), in  connection  with  the  disappearance,  which  the  plain- 
tiff claims  were  coincident  with  the  death  of  Rogers.  The 
last  act  of  Rogers  of  which  there  is  direct  proof  was  the  writ- 
ing of  said  letter  and  his  disappearance  from  the  "Santa 
Rosa,"  and  these  acts  were  part  of  the  res  gestce.  When  it 
is  necessary  in  the  course  of  a  cause  to  inquire  into  the  nature 
of  a  particular  act,  or  the  intention  of  the  person  who  did 
the  act,  proof  of  what  the  person  said  at  the  time  of  doing  it 
is  admissible  evidence  as  a  part  of  the  res  gestce  for  the  pur- 
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pose  of  showing  its  true  character.  (2  Starkie  on  Evidence, 
241;  1  Phillips  on  Evidence,  4th  Am.  ed.  185.) 

In  Insurance  Company  v.  Mosley,  8  Wall.  397,  404,  it  is 
said:  ''Wherever  the  bodily  or  mental  feelings  of  an  individ- 
ual are  material  to  be  proved,  the  usual  expression  of  such 
feelings  are  original  and  competent  e».idence.  Those  expres- 
sions are  the  natural  reflexes  of  what  it  might  be  impossible 
to  show  by  other  testimony.  If  there  be  such  other  testimony, 
this  may  be  necessary  to  set  the  facts  thus  developed  in  their 
true  light,  and  to  give  them  their  proper  effect.  As  indepen- 
dent explanation  or  corroborative  evidence,  it  is  often 
indispensable  to  the  due  administration  of  justice.  Such 
declarations  are  regarded  as  verbal  acts,  and  are  as  competent 
as  any  other  testimony,  when  relevant  to  the  issue.  Their 
truth  or  falsity  is  an  inquiry  for  the  jury." 

The  above  passage  is  quoted  in  full  in  the  later  case  of 
Mutual  Life  Ins.  Co,  v.  HMmon,  145  U.  S.  285,  296,  a  case 
closely  similar  to  the  present,  and  where  the  principles  in- 
volved are  clearly  stated  and  numerous  authorities  cited.  If 
the  intention  expressed  by  Rogers  in  said  letter  was  in  fact 
executed,  the  disappearance  would  be  explained  and  the  death 
proven.  It  is  contended  by  appellant,  however,  that  the  state- 
ments contained  in  the  letter  were  hearsay  and  self-serving, 
and  therefore  were  not  admissible  in  evidence.  That  Rogers 
wrote  the  letter  in  question  is  not  disputed,  and  it  is  therefore 
original  evidence  of  his  intention  and  mental  feelings. 
{Mutual  Life  Ins,  Co.  v.  Eillmon,  145  U.  S.  285,  296.) 
The  matters  stated  therein  did  not  come  to  the  jury 
at  second-hand.  His  written  declaration  was  before  them, 
and  the  fact  that  he  made  said  declarations  was  con- 
clusively shown  by  competent  and  original  evidence.  The 
letter  and  the  disappearance  were  coincident,  and  *'when 
the  act  of  a  party  may  be  given  in  evidence,  his  declara- 
tions made  at  the  time,  and  calculated  to  elucidate  and 
explain  the  character  and  quality  of  the  act,  and  so  con- 
nected with  it  as  to  constitute  one  transaction,  and  so  as  to 
derive  credit  from  the  aet  itself,  are  admissible  in  evidence" 
(Lund  V.  Inhabitants  of  Tyngsborough,  9  Cush.  36,  42) ;  and 
in  the  same  case  it  was  also  said,  **  Perhaps  the  most  common 
and  largest  class  of  cases  in  which  declarations  are  admissible 
is  that  in  which  the  state  of  mind  or  motive  with  which  any 
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particular  act  is  done  is  the  subject  of  inquiry."  The  courts 
of  both  New  Hampshire  and  Massachusetts  have  held  declara- 
tions of  a  servant  at  the  time  of  leaving  his  master's  service 
to  be  competent  evidence,  in  actions  between  third  persons, 
of  his  reasons  for  doing  so.  (Hadley  v.  Carter,  8  N.  H.  40; 
Elmer  v.  Fessenden,  151  Mass.  359.)  The  supreme  court  of 
Ohio,  in  Lake  Shore  etc.  R.  B.  v.  Herrick,  49  Ohio  St.  25, 
held  that  for  the  purpose  of  proving  that  a  person  was  at  a 
railroad  station  intending  to  take  passage  on  a  train,  previous 
declarations,  made  by  him  at  the  time  of  leaving  his  hotel, 
were  admissible ;  and  in  the  words  of  the  supreme  court  of  the 
United  States,  **The  existence  of  a  particular  intention  in 
a  certain  person  at  a  certain  time  being  a  material  fact  to  be 
proved,  evidence  that  he  expressed  that  intention  at  that  time 
is  as  direct  evidence  of  the  fact  as  his  own  testimony  that  he 
then  had  that  intention  would  be."  {Mutual  Life  Ins.  Co,  v. 
HiUmon,  145  U.  S.  285.)  Said  letter  being  a  part  of  the  res 
gestoB,  and  admissible  in  evidence  as  such,  cannot  be  excluded 
upon  the  ground  that  it  is  self-serving.  We  cannot  consist- 
ently say  that  the  letter  was  properly  admitted  as  part  of  the 
res  gestcB,  and  at  the  same  time  say  that  the  court  erred  in 
admitting  the  same  in  evidence  upon  the  ground  that  it  was 
self-serving.  There  is  nothing  in  Shamp  v.  White,  106  Cal. 
220,  inconsistent  with  our  conclusion.  There  the  letter  of 
defendant  was  written  after  the  time  for  the  renewal  of  the 
lease  had  expired,  and  asserted  that  plaintiff  ''had  been  in- 
formed of  his  intention  to  continue  in  possession  of  the  leased 
property,"  and  was  therefore  a  statement  of  a  past  occur- 
rence, 

In  Greenleaf  on  Evidence  (vol.  1,  sec.  108),  after  citing 
other  instances,  it  is  said:  ''So,  also,  where  a  person  enters 
into  land  in  order  to  take  advantage  of  a  forfeiture,  to  fore- 
close a  mortgage,  to  defeat  a  disseisin,  or  the  like,  or  changes 
his  actual  residence  or  domicile,  or  is  upon  a  journey,  or  leaves 
his  home,  or  returns  thither,  or  remains  abroad,  or  secretes 
himself,  or,  in  fine,  does  any  other  act  material  to  be  under- 
stood, his  declarations  made  at  the  time  of  the  transaction, 
and  expressive  of  its  character,  motive,  or  object,  are  regarded 
as  'verbal  acts,  indicating  a  present  purpose  and  intention,' 
and  are  therefore  admitted  in  proof  like  any  other  material 
facts.    So,  upon  an  inquiry  as  to  the  state  of  mind,  sentiments, 
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or  disposition  of  a  person  at  any  particular  period,  his  dec- 
larations and  conversations  are  admissible.  They  are  parts  of 
the  res  gestcB,'^ 

The  case  of  Matzenbaugh  v.  People,  194  HI.  108,^  decided  in 
December,  1901,  is  in  point.  There  the  proceeding  was  for 
the  collection  of  personal  property  taxes  on  notes,  mortgages, 
and  money,  owned  by  plaintiff  and  sought  to  be  charged  on 
his  real  estate.  He  had  lived  in  that  county  in  Illinois  for 
thirty  years,  but  prior  to  April  1,  1900,  removed  to  Texas, 
with  the  intent,  as  he  claimed,  of  making  that  state  the  place 
of  his  permanent  residence,  and  the  tax-collector  claimed  that 
he  had  not  changed  his  domicile.  Matzenbaugh  offered  to 
prove  his  declarations  that  his  intention  in  going  to  Texas  was 
to  change  his  domicile,  and  this  evidence  was  excluded.  Some 
of  these  declarations  were  held  on  appeal  to  be  too  remote, 
but  that  others  were  of  the  res  gestm  of  the  removal.  In  the 
opinion  the  supreme  court,  after  quoting  the  foregoing  pas- 
sage from  Greenleaf  on  Evidence,  said:  **Any  declarations  of 
appellant  which  were  so  connected  with  the  act  of  going  from 
Illinois  to  Texas  that  they  should  have  been  regarded  as  quali- 
fying or  characterizing  the  act,  were  admissible  in  evidence 
as  tending  to  establish  the  intent  which  actuated  the  appellant 
at  the  time.  The  court  erred  in  refusing  to  permit  such 
declarations  to  be  given  in  evidence."  The  diflSculty  in  per- 
ceiving the  reasons  for  the  admission  of  such  testimony  may 
arise  from  a  failure  to  discern  the  precise  fact,  or  main  fact, 
as  it  is  called,  to  the  proof  of  which  it  is  directed.  It  is  not 
offered,  primarily,  to  prove  the  fact  of  death,  but  rather  to 
prove  one  of  the  circumstances  which  necessarily  precedes  a 
self-inflicted  death, — ^namely,  the  intention  to  commit  suicide. 
In  every  such  case,  this  intention  must  have  been  formed  at 
some  time  preceding  the  death,  and  must  have  continued  as  an 
actual  state  of  mind  for  some  appreciable  period  of  time  and 
until  the  death-stroke  was  inflicted.  "While  in  this  mental 
condition,  the  person  concerned  often  makes  a  solemn  declara- 
tion, orally  or  in  writing,  expressing  this  intention.  It  is 
always  proper  to  prove  the  intention  as  a  fact  distinct  from 
the  actual  death,  and  distinct  from  and  preceding  the  perpe- 
tration of  the  act  which  causes  the  death.  Any  act  or  declara- 
tion made  while  this  intention  exists,  and  proceeding  from  it, 
^88  Am.  St.  Rep.  134. 
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whether  expressly  declaring  the  intention,  or  otherwise 
naturally  tending  to  prove  its  existence,  is  necessarily  of  the 
res  gestcB  as  to  the  intent,  and  the  intent  is  the  main  fact. 
As  such,  it  tends  directly  to  prove  the  intention  to  commit 
suicide,  which  is  often,  if  not  always,  a  necessary  part  of  the 
proof  of  the  act  itself.  The  court  did  not  err  in  admitting  said 
letter  in  evidence. 

Appellant  further  argues  that  the  evidence  is  insufficient  to 
justify  the  verdict,  in  that  there  is  no  evidence,  direct  or  indi- 
rect, that  Rogers  is  dead;  that  if  there  is  any  evidence  of  his 
death,  it  is  merely  inferential  or  circumstantial. 

It  ia  true  that  there  is  no  direct  or  positive  evidence  of  his 
death,  but  such  evidence  is  not  essential.  The  jury  were  in- 
structed, at  the  defendant's  request,  that  ''while  the  death  of 
Rogers  is  not  to  be  presumed  from  absence  alone,  it  ia  a  cir- 
cumstance which  should  be  taken  into  consideration,  with 
other  evidence  in  the  case,  and  the  conclusion  of  life  or  death 
arrived  at  from  the  whole  facts  or  circumstances,  including 
his  continued  absence." 

The  fact  of  Rogers's  death,  aa  well  as  the  time  at  which  it 
occurred,  if  it  did  occur,  was  a  question  of  fact  to  be  deter- 
mined by  the  jury  from  the  evidence.  His  letter  announcing 
his  intention  to  commit  suicide  was  in  itself  some  evidence  of 
that  intention.  It  is  true  that  he  may  have  had  no  such  inten- 
tion, but  whether  he  had  such  intention  or  not  was  a  question 
to  be  solved  by  the  jury.  The  presumption,  in  the  absence  of 
countervailing  circumstances,  was,  that  it  truly  stated  his 
intention ;  and  if  he  came  to  the  conclusion  that  life  was  not 
worth  living  he  was  face  to  face  with  one  of  the  deadliest 
perils  that  can  beset  an  unsuccessful  and  disheartened  man. 
He  had  served  many  years  as  purser,  and  voluntarily  left  that 
employment  for  the  reason  that  additional  duties  were  re- 
quired of  him  which  he  thought  should  not  be  imposed  upon 
him,  and  after  leaving  that  employment,  and  not  succeeding 
in  finding  other  employment,  sought  to  be  reinstated,  but 
failed.  He  tried  the  races  and  other  forms  of  gambling  un- 
successfully, and  for  these  purposes  spent  money  which  he 
obtained  from  his  wife.  Upon  her  remonstrance  against  his 
gambling  he  left  home,  and  after  an  absence  of  three  weeks 
returned  at  her  solicitation.  There  is  no  evidence  that  he  ever 
gambled  before,  nor  that  any  controversies  arose  between  him 
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and  his  wife  except  in  relation  thereto.  He  was  not  charged 
with  any  criminal  oflfense,  and  was  not  a  fugitive  from  jus- 
tice. These  circumstances  tend  to  show  that  he  did  not 
abandon  his  wife  and  child  to  live  apart  from  them  in  some 
unknown  place,  but  they  are  consistent  with,  and  render  prob- 
able, the  purpose  of  committing  suicide  expressed  in  his 
letter.  From  the  date  of  his  disappearance  to  the  time  of 
the  trial  about  four  years  elapsed.  There  was  no  criminal 
act  or  prosecution  hanging  over  him  to  prevent  his  return, 
and  no  apparent  reason  for  his  continued  absence  and  failure 
to  communicate  with  his  wife  and  friends  if  he  did  not  com- 
mit suicide.  It  is  argued,  however,  that  he  may  have  reached 
the  wharf  over  the  rail,  or  in  some  way  reached  the  shore,  and 
that  the  writing  of  the  letter  and  his  disappearance  were  for 
the  purpose  of  enabling  his  wife  to  collect  the  insurance 
money.  This  may  be  true.  But  it  is  also  true  that  many 
suicides  leave  written  statements  of  their  intention  to  destroy 
their  own  lives.  It  also  appeared  in  evidence  that  defendant 
employed  a  detective,  who  sent  a  circular  containing  a  picture 
of  Rogers,  with  and  without  a  beard,  to  the  states  and  terri- 
tories, and  to  the  various  officers  throughout  the  state,  and  the 
post-offices,  and  had  them  posted  up  throughout  this  state, 
Arizona,  Washington,  Oregon,  and,  he  thought,  in  Montana 
and  Idaho  also,  and  offering  a  reward  of  one  hundred  dollars 
for  information  that  would  lead  to  the  ascertainment  of  his 
whereabouts,  and  that  his  efforts  were  unsuccessful. 

We  think  the  evidence  is  sufficient  to  sustain  the  verdict, 
and  find  none  that  would  require  the  opposite  conclusion,  and 
such  seems  to  have  been  the  opinion  of  the  learned  judge  who 
tried  the  cause,  heard  all  the  evidence,  and  denied  the  de- 
fendant's motion  for  a  new  trial,  from  which  this  appeal  was 
taken. 

Nor  do  we  think  the  court  erred  in  refusing  to  give  the 
sixth,  tenth,  or  eleiventh  instructions  requested  by  the  defend- 
ant. The  sixth  assumed  as  a  fact  that  Rogers  took  with  him 
upon  the  steamer  a  basket  valise,  and  that  it  was  not  found  in 
his  stateroom.  There  was  some  conflict  in  the  evidence  as  to 
whether  he  took  upon  the  steamer  one  or  two  valises.  The 
testimony  of  the  captain's  steward  that  he  brought  on  the 
steamer  but  one,  which  the  witness  received  from  him  at  the 
head  of  the  gang-plank,  was  quite  positive.    There  was  some 
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evidence  that  he  approached  the  vessel  with  two  ladies,  and 
that  he  then  carried  a  basket  valise,  but  it  was- not  shown  that 
it  was  his ;  while  the  steward  testified  that  he  received  but  one 
valise,  and  took  that  to  Rogers's  stateroom.  The  instruction, 
therefore,  assumed  as  a  fact  that  which  was  at  least  disputed.. 

The  tenth  and  eleventh  instructions  requested  by  defendant 
assumed  that,  to  take  the  case  out  of  the  presumption  of  life 
for  seven  years,  there  must  be  evidence  to  show  that  at  some 
particular  time  or  date  Rogers  was  in  contact  with  some  spe- 
cific peril,  and  that  the  perils  of  the  sea  are  general  and 
contingent,  and  that  no  violent  probability  of  death  arises 
from  a  peril  which,  though  possible,  is  remote.  These  in- 
structions were  not  based  upon  any  evidence  which  could 
justify  them.  There  was  no  suggestion  in  the  evidence  of  any 
peril  of  the  character  therein  specified,  nor  do  we  find  any 
error  in  the  instructions  which  were  given. 

The  plaintiff  appealed  from  that  part  of  the  judgment 
which  limited  the  computation  of  interest  to  commence  from 
the  date  of  the  proofs  of  death,  which  were  made  on  January 
31,  1899,  while  the  death  occurred  on  or  prior  to  June  14, 
1897.  The  policy  recited  that  the  defendant  insured  the  life 
of  Hiram  K.  Rogers,  **and  will  pay  at  its  ofiice  in  the  city  of 
New  York,  to  Maria  T.  Rogers,  his  wife,  her  executors,  ad- 
ministrators, or  assigns,  five  thousand  dollars,  upon  satis- 
factory proof  at  its  ofiice  of  the  death  of  the  insured  during 
the  continuance  of  this  policy."  It  is  contended  that  this 
condition  of  the  policy  was  waived  by  the  defendant  in  **that 
at  all  times  subsequent  to  the  death  of  said  Hiram  K.  Rogers, 
the  defendant  herein  has  disclaimed  and  denied  any  and  all 
liability  to  the  plaintiflE  for  said  sum  of  five  thousand  dollars, 
or  any  part  thereof,  upon  the  alleged  ground  that  said  Hiram 
K.  Rogers  was  not  dead,  and  notified  the  plaintiff  that  it  would 
not,  upon  that  ground,  pay  said  sum  or  any  part  thereof." 

Defendant's  failure  to  deny  this  allegation  could  not  be 
taken  as  an  admission  of  Rogers's  death,  or  as  a  waiver  of 
proof  thereof;  on  the  contrary,  the  allegation  was  an  admis- 
sion by  the  plaintiff  that  defendant  constantly  insisted  that 
Rogers  was  not  dead,  and  therefore  could  not  be  construed  to 
be  a  waiver  of  proof  of  his  death.  If  the  insurance  company 
had  admitted  the  death  of  the  insured,  but  contended  upon 
some  other  ground  that  it  was  exonerated  from  liability,  the 
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admission  of  the  death  might  be  held  to  be  a  waiver  of  proof 
of  the  fact;  butrapon  the  face  of  the  policy  no  cause  of  action 
accrued  until  proofs  of  the  death  were  made  or  the  fact  of  the 
death  was  admitted.  The  court  below  did  not  err  in  holding 
that  interest  did  not  accrue  prior  to  the  presentation  of  proofs 
of  the  death  required  by  the  policy. 

I  advise  that  the  order  denying  defendant's  motion  for  a 
new  trial  be  afl5rmed,  and  that  the  judgment  appealed  from 
by  plaintiflE  refusing  interest  prior  to  the  date  of  formal 
proofs  of  death  be  also  affirmed. 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  defendant's  motion  for  a  new  trial  is  affirmed,  and 
the  judgment  denying  interest  prior  to  the  date  of  proofs 
of  the  death  is  also  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 


[S.  F.  No.  2357.    Department  Two.— January  9,  1903.] 

CITY  STREET  IMPROVEMENT  COMPANY,  Appellant,  v. 
GEORGE  W.  E]M]MONS  et  al..  Respondents. 

Street  Assessment— Delay  in  BETURNmo  Warrant— New  Assess- 
ment.—The  failure  of  a  street  contractor  to  return  his  warrant 
within  thirty  days  after  its  date,  as  required  by  section  10  of  the 
Street  Improvement  Act,  operates  to  deprive  him  of  his  lien  upon 
the  property  assessed,  and  is  not  an  error  or  defect  in  the  return 
within  the  meaning  of  section  9  of  the  act  entitling  him  to  apply 
for  and  obtain  a  new  assessment  after  a  judgment  has  been  rendered 
against  him  in  an  action  to  enforce  the  original  assessment. 

Id.— Vaoating  Judgment— Surprise.— In  an  action  to  foreclose  a  street 
assessment  a  judgment  erroneous  in  substance  entered  upon  the 
motion  of  the  attorney  for  the  plaintiff  after  a  demurrer  to  the 
complaint  had  been  sustained,  and  in  the  absence  of  the  attorney  for 
the  defendant,  may  be  vacated  at  the  instance  of  the  defendant  on 
the  ground  of  surprise,  under  section  473  of  the  Code  of  Civil  Pro- 
cedure. 

APPEAL  from  an  order  vacating  a  judgment  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco.  Wil- 
liam R.  Daingerfield,  Judge. 
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The  facts  are  stated  in  the  opinion. 
Bishop  &  Wheeler,  for  Appellant 
D.  H.  Whittemore,  for  Respondents. 

SMITH,  C. — This  is  a  suit  for  the  foreclosure  of  a  street 
assessment.  It  appears  from  the  allegations  of  the  complaint 
that  the  warrant,  with  assessment  and  diagram  attached,  was 
delivered  to  the  contractor  August  14,  1897,  and  that  it  was 
not  returned  until  September  14,  1897,  being  one  day  over 
thirty  days  from  the  date  of  delivery.  On  this  ground  the 
defendants'  demurrer  was  sustained;  and  thereupon,  on 
motion  of  the  plaintiflE's  attorney, — defendants'  attorney  not 
being  present, — ^judgment  was  entered  for  the  defendants,  in 
which,  among  other  things,  it  was  adjudged,  in  effect,  **that 
the  return  of  the  said  assessment  was  and  still  is  defective, 
erroneous,  and  illegal,"  and  "that  by  reason  of  said  defect, 
error,  and  illegality,  the  demurrer  ...  to  the^  complaint  .  .  . 
be  and  the  same  is  hereby  sustained,"  etc.  But  by  a  subse- 
quent order  of  the  court;  on  motion  of  defendants'  attorney, 
the  judgment  was  set  aside.  The  appeal  is  from  this  order, 
and  it  is  urged  as  grounds  for  reversal, — 1.  That  the  judg- 
ment was  in  fact  right;  and  2.  That,  if  not,  the  court  was 
nevertheless  not  authorized  to  set  it  aside. 

The  sufficiency  or  insufficiency  of  the  former  ground  turns 
upon  the  construction  of  certain  provisions  of  sections  9  and 
10  of  the  Street  Improvement  Act.  In  the  latter  section  it  is 
provided  that  '*the  warrant  shall  be  returned  to  the  super- 
intendent of  streets  within  thirty  days  after  its  date,  with  a 
return  indorsed  thereon,  signed  by  the  contractor  or  his  as- 
signs, or  some  person  in  his  or  their  behalf,  verified  upon  oath, 
stating  the  nature  and  character  of  the  demand,  and  whether 
any  of  the  assessments  remain  unpaid  in  whole  or  in  part, 
and  the  amount  thereof";  and  that  in  case  of  failure  upon  the 
part  dt  the  contractor  **to  return  his  warrant  within  the  time 
and  in  the  form  provided  in  this  section,  he  shall  thenceforth 
have  no  lien  upon  the  property  assessed."  But  in  section 
9  (Stats.  1891,  p.  205)  it  is  provided,  in  effect,  that  whenever 
in  a  suit  to  foreclose  a  street  assessment  lien  it  shall  appear 
by  the  final  judgment  that  the  suit  *'has  been  defeated  by 
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reason  of  any  defect,  error,  informality,  omission,  irregular- 
ity, or  illegality  in  any  assessment,  ...  or  in  the  recording 
thereof,  or  in  the  return  thereof,  mpde  to  or  recorded  by  the 
said  superintendent  of  streets,  any  person  interested  therein 
may,  at  any  time  within  three  months  after  the  entry  thereof, 
apply"  to  the  superintendent  of  streets,  or  his  successor  in 
ofSce  at  the  time  of  the  application,  for  another  assessment, 
which,  it  is  provided,  shall  be  made  accordingly.  And  it  is 
claimed  on  behalf  of  the  appellant  that  the  failure  to  return 
the  warrant  within  the  time  required  by  law  comes  within  the 
terms  of  the  latter  provision. 

But  we  do  not  think  the  statute  will  bear  this  construction. 
The  provision  does  not  refer  to  the  act  of  returning  the  writ, 
but  to  the  written  return  indorsed  on  the  warrant  as  ''made 
to,  or  recorded  by  [the]  superintendent,"  which,  by  the  pro- 
vision in  section  10,  is  required  to  be  in  a  certain  form.  The 
reference,  therefore,  is  to  errors  or  defects  **in  the  return"  as 
thus  described,  or,  in  other  words,  to  some  failure  to  comply 
with  the  required  form  of  the  return.  Nor  does  the  case  of 
Oray  v.  Lucas,  115  Cal.  430,  lend  any  countenance  to  the 
construction  contended  for  by  the  appellant.  It  was  there 
said,  arguendo,  that  **  unless  ...  the  statute  required  [the 
certificate  of  the  town  engineer]  to  form  part  of  the  assess- 
ment, the  absence  of  the  certificate  did  not  constitute  a  defect 
in  the  assessment,"  thereby  implying  that  if  the  statute  did 
so  require,  then  the  absence  of  the  certificate  did  constitute 
such  a  defect,  which  is  very  true ;  and  it  may  also  be  assumed 
for  the  purposes  of  this  decision,  as  held  in  the  dissenting 
opinions  in  Ede  v.  Cunco,  126  Cal.  173,  175,  that  the  failure 
to  record  the  engineer's  certificate,  or  documents  ** which  are 
required  to  be  recorded  .  .  .  with  the  assessment  proper  in 
order  to  constitute  the  lien,"  or  the  failure  in  any  matter 
required  to  give  the  assessment  validity,  is  **a  defect  in  the 
assessment."  For  the  term  ** assessment"  has  a  double  mean- 
ing, being  used  sometimes  to  denote  merely  the  assessment- 
roll,  or,  as  it  is  called  in  the  opinion,  *Hhe  assessment  proper," 
and  sometimes  to  denote  the  act  of  assessing,  to  the  validity 
of  which  other  matters  than  those  appearing  in  the  assess- 
ment-roll are  essential;  and  it  is  not  an  unreasonable  con- 
struction of  the  provision  of  the  statute  under  consideration 
to  suppose  that  it  refers  to  the  latter.    But  with  regard  to 
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the  return  of  the  warrant  it  ia  otherwise.  For  here  there  is 
no  ambignity  in  the  language  of  the  act,  which  unequivocally 
refers  to  the  written  retuiTi  indorsed  on  the  warrant,  and  not 
to  the  act  of  returning  it.  Nor  is  there  any  reason  to  suppose 
that  the  legislature  intended  to  abrogate,  in  the  case  of  valid 
assessments,  the  statutory  limitations  to  the  endurance  of  the 
lien  imposed  by  the  provision  in  section  10  of  the  act. 

We  are  also  of  the  opinion  that  the  other  point  urged  by 
the  appellant  is  equally  untenable.  Assuming  that  the  entry 
of  the  judgment  cannot  be  regarded  as  a  mere  clerical  error, 
or  as  improvidently  entered  (points  upon  which  we  do  not 
pass),  it  is  yet  clear  that  the  court  had  authority  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure  to  vacate  the  judg- 
ment and  order  complained  of,  as  taken  against  the  defendant 
by  * 'surprise."  The  judgment,  and' also  the  order,  were 
entered  in  the  absence  of  the  defendant's  attorney  and  against 
his  express  directions  to  the  clerk,  and  on  learning  of  its  entry 
he  moved  promptly  to  have  it  vacated.  We  can  therefore 
hardly  conceive  of  a  case  more  appropriate  for  the  applica- 
tion of  the  provisions  of  the  section  cited.  The  notice  of 
motion,  though  not  referring  explicitly  to  the  section,  or  to  the 
ground  of  surprise,  was  also,  we  think,  sufScient ;  but  were  it 
otherwise,  we  could  not,  in  view  of  the  affirmative  action  of 
the  court,  look  into  its  deficiencies. 

.We  advise  that  the  order  appealed  from  be  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 
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In  the  Matter  of  the  Estate  of  JAMES  N.  WILEY,  Deceased. 
MAUD  C.  WILEY,  Administratrix,  Appellant,  v. 
SANTA  ROSA  BANK,  Respondent 

Estates  or  Deceased  Persons— Judguent  Lien— Sale  or  Bealty— 

PUECHASB       BY       LlENHOLDEE— APPLICATION       OP       PAYMENT.— The 

holder  of  a  valid  judgment  lien  against  the  real  estate  of  a  de- 
ceased person  has  the  right  to  petition  for  an  order  of  sale  of  the 
real  estate,  and  having  become  a  purchaser  at  the  sale,  an  order 
confirming  the  sale  and  authorizing  the  purchaser  to  apply  the 
amount  of  the  judgment  claim  in  payment  of  the  bid,  after  pay- 
ment of  the  expenses  of  sale^  is  authorized  by  sections  1569  and 
1570  of  the  Go4e  of  Civil  Procedure. 

Id.— Execution  not  Essential  to  Lien.— The  levying  of  an  execu- 
tion is  not  essential  to  the  existence  or  continuance  of  the  judgment 
lien,  which  continues  for  two  years,  whether  or  not  execution  has 
been  taken  out.  After  the  death  of  the  judgment  debtor  no  execu- 
tion could  issue. 

Id.— Claim  against  Estate  —  Becoveby  or  Jttdoment  —  Lien  not 
Lost.— The  presentation  of  a  claim  against  the  estate  for  the 
amount  of  the  judgment,  and  the  recovery  of  another  judgment  upon 
the  rejected  claim  does  not  merge  the  original  judgment,  nor  de- 
stroy its  lien,  especially  where  the  lien  is  expressly  reserved  in  the 
claim  presented. 

Id.— Statute  or  Limitations— Suspension  by  Petition.— Where  the 
statute  of  limitations  of  two  years  had  not  expired  when  the  peti- 
tion was  filed  by  the  judgment  lienholder  to  sell  the  real  property 
which  was  the  subject  of  the  lien,  the  filing  of  the  petition  had 
the  effect  to  arrest  the  further  operation  of  the  statute. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sonoma 
County  confirming  a  sale  of  real  estate.  S.  K.  Dougherty, 
Judge. 

The  facts  are  stated  in  the  opinion. 

J.  R.  Leppo,  and  Thomas  J.  Geary,  for  Appellant. 

A.  B.  Ware,  and  W.  E.  McConnell,  for  Respondent. 

CHIPMAN,  C. — This  is  an  appeal  by  the  administratrix  of 
the  estate  of  James  N.  Wiley,  deceased,  from  an  order  con- 
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firming  the  sale  of  land  situated  in  Kings  County,  to  the  Santa 
Rosa  Bank.  The  facts  necessary  to  an  understanding  of  the 
points  presented  by  the  appeal  are  as  follows :  On  October  7, 
1898,  the  bank  recovered  judgment  in  the  superior  court  of 
Sonoma  County  for  $1,015.83,  against  James  N.  Wiley,  and 
on  October  8,  1898,  by  due  proceedings  under  section  674  of 
the  Code  of  Civil  Procedure  this  judgment  became  a  lien  on 
the  lands  then  and  at  the  time  of  his  death  owned  by  Wiley, 
situated  in  Kings  County ;  these  lands  were  the  subject  of  the 
sale  above  referred  to.  Wiley  died  intestate  August  10,  1899, 
and  letters  duly  issued,  and  on  October  23,  1899,  the  bank, 
respondent  here,  presented  its  claim,  as  such  judgment  cred- 
itor, which  not  being  allowed,  the  bank  brought  suit  on  its 
claim  December  13,  1899,  and  recovered  judgment  in  an 
action  against  the  administratrix  for  $1,151.55,  payable  in 
due  course  of  administration,  and  filed  said  judgment  in  the 
matter  of  the  said  estate.  On  August  28,  1900,  the  bank,  as 
judgment  creditor,  proceeded  under  section  1530  of  the  Code 
of  Civil  Procedure,  by  petition  in  the  probate  court,  to  obtain 
an  order  of  sale  of  said  land,  setting  forth  in  said  petition  in 
much  detail  the  condition  of  the  estate  and  all  the  facts  and 
proceedings  by  which  it  became  a  judgment  creditor  origi- 
nally, and  by  which  it  obtained  a  lien  on  the  said  land,  and 
the  subsequent  proceedings  relating  to  filing  its  claim  after 
the  death  of  deceased,  the  rejection  thereof,  and  subsequent 
judgment  thereon, — in  short,  a  complete  history  of  the  pro- 
ceedings in  the  estate  and  the  relation  of  the  bank  as  creditor. 
In  its  petition  the  bank  asked  that  the  "administratrix  be 
directed  to  sell  said  land  to  pay  the  claim  and  judgment  lien 
of  petitioner,  and  that  this  petitioner  be  authorized  by  said 
order  to  bid  thereon,  and  apply  the  proceeds  or  amount  of  its 
bid  therefor  on  the  judgment  petitioner  obtained  against  said 
administratrix,  or  that  such  other  or  further  order  may  be 
made  as  is  meet  in  the  premises.'*  On  November  14,  1900, 
the  court  made  an  order  of  sale  pursuant  to  the  petition,  {ad- 
judging that  the  whole  amount  of  unpaid  claims  against  the 
estate  was  $1,479.35,  of  which  the  judgment  of  the  bank 
amounted  to  $1,150.50 ;  that  there  are  no  funds  out  of  which 
to  pay  said  claims ;  and  that  it  is  necessary  to  sell  said  lands 
for  the  purpose  of  paying  petitioner's  claim  and  other  claims. 
The  sale  was  ordered  at  public  or  private  sale  to  the  highest 
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and  best  bidder  for  cash.  Notice  of  sale  was  duly  given,  and 
in  the  return  it  was  reported  that  the  sale  was  made  on  May  4, 
1901,  at  which  Edna  M.  Wiley  **  became  the  purchaser,  for 
$1,100,  she  being  the  highest  and  best  bidder." 

It  was  also  reported  that  the  bank  bid  $1,145.55,  *'but 
added  a  proviso  to  their  bid  which  your  administratrix  is 
advised  renders  the  bid  void.  Said  bid  of  the  Santa  Rosa 
Bank  as  aforesaid  is  herewith  returned  for  the  opinion  of  the 
court  on  its  validity."  The  condition  attached  to  the  bank's 
bid  was,  that  it  **  shall  be  required  to  pay  the  necessary  ex- 
penses of  the  sale  of  said  lands,  and  shall  give  a  receipt  for  the 
amount  of  said  purchase  price,  to  be  credited  on  the  claim 
and  judgment  lien  said  bank  has  against  said  estate  and  prop- 
erty in  payment  of  the  same."  On  June  3,  1901,  pending  the 
hearing  on  the  return  of  sale,  the  bank  filed  a  petition  in  the 
said  matter,  praying  that  the  proceeds  of  the  lands  sold  be 
applied  in  payment  of  its  alleged  claims.  At  the  final  hear- 
ing of  the  return  the  administratrix  took  the  position  that 
the  bank  bid  was  properly  rejected,  because  it  was  conditional, 
and  because  the  bank  claims  the  right  to  apply  its  bid  in  dis- 
charge of  its  claim  and  lien.  The  court  in  its  order  confirm- 
ing the  sale  found  that  the  bid  of  the  bank  was  the  highest  and 
best  bid;  that  the  bank  had  a  proved  claim  against  the  estate 
in  an  amount  greater  than  the  sum  bid  for  the  land  by  it; 
that  ''said  claim  is  a  valid  lien  upon  said  lands;  .  .  .  and 
that  said  bank  had  a  right  to  bid  for  said  lands,  and  to  have 
the  amount  of  its  bid,  less  the  necessary  expense  of  sale, 
credited  on  its  said  claims  by  reason  of  its  said  lien  upon  said 
lands."  The  court  thereupon  confirmed  the  sale  to  the  bank, 
and  ordered  a  conveyance  to  be  made  to  it  as  payment  of  its 
claim. 

Appellant's  contention  is,  that  the  bank  obtained  a  general 
lien  on  the  Kings  County  land,  under  section  674  of  the  Code 
of  Civil  Procedure,  and  this  lien  continued  only  two  years, 
and  expired  by  limitation  October  8,  1900,  and  there  was 
therefore  no  lien  on  November  19,  1900,  when  the  land  was 
ordered  sold,  nor  when  it  was  subsequently  sold.  It  is  urged 
that  the  lien  cannot  be  restrained  or  extended  by  the  court  so 
as  to  take  effect  upon  particular  real  estate  (citing  Freeman 
on  Judgments,  sec.  342) ;  that  the  running  of  the  lien  cannot 
be  stopped,  except  as  provided  in  section  671  of  the  Code  of 
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Civil  Procedure.  (Isaac  v.  Swift,  10  Cal.  81.')  It  is  further 
contended  that  the  judgment  first  obtained  by  the  bank,  and 
which  became  a  lien  for  two  years  on  the  land,  was  merged 
in  the  second  judgment  obtained  against  the  administratrix, 
and  the  lien  under  the  first  judgment  was  thereby  lost;  that 
the  judgment  enforced  by  the  court  was  this  second  judgment, 
under  which  no  lien  could  arise.  (Code  Civ.  Proc,  Hftc.  1504.) 
It  is  contended  also  that  a  judgment  is  not  a  specific  lien  on 
any  particular  real  estate  of  the  judgment  debtor,  but  is  a 
general  lien;  that  the  only  way  it  could  have  been  made  a 
specific  lien  was  by  levy  of  execution  in  decedent's  lifetime, 
which  was  not  done,  and  hence  section  1505  of  the  Code  of 
Civil  Procedure,  which  only  authorizes  sale  where  execution 
is  actually  levied  upon  property  of  the  decedent  before  his 
death,  does  not  apply.  Further,  that  this  section  sustains 
appellant's  contention  that  all  other  judgments  (i.  e.  where 
no  execution  has  been  levied),  whether  supported  by  general 
liens  or  not,  are  denied  the  right  to  resort  to  specific  property, 
and  are  payable  only  in  due  course  of  administration  out  of 
the  general  assets  of  the  estate,  as  provided  in  section  1643  of 
the  Code  of  Civil  Procedure,  and  that  the  priority  given  to 
judgments  so  obtained  against  the  testator  in  his  lifetime,  as 
provided  in  subdivision  4  of  that  section,  was  in  lieu  of  any 
superior  right  by  general  liens  which  such  judgment  creditor 
had  acquired  against  the  testator;  that  the  creditor  might 
have  made  his  lien  specific  in  the  lifetime  of  the  debtor  by  levy 
of  execution,  '*and  the  penalty  of  his  laches  is  the  denial  of 
his  right  to  proceed  further  after  the  death  of  the  judgment 
debtor," — i.  e.  if  the  debtor  had  died  the  day  after  the  lien 
attached  it  would  be  gone. 

If  the  lien  of  the  bank  was  not  lost,  the  order  confirming 
the  sale  and  authorizing  the  bank  to  apply  its  claim  in  pay- 
ment of  its  bid  was  clearly  within  the  provisions  of  sections 
1569  and  1570  of  the  Code  of  Civil  Procedure.  "At  any  sale, 
under  order  of  the  court,  of  lands  upon  which  there  is  a 
mortgage  or  lien,  the  holder  thereof  may  become  the  pur- 
chaser, and  his  receipt  for  the  amount  due  him  from  the  pro- 
ceeds of  the  sale  is  a  payment  pro  tanto. ' '  ( Sec.  1570. )  ' '  The 
purchase  money  must  be  applied,  after  the  necessary  expenses 
of  sale,  first,  to  the  payment  and  satisfaction  of  the  mortgage 
*  70  Am.  Dec  698. 
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or  lien,  and  the  residue,  if  any,  in  due  course  of  administra* 
tion."  (Sec.  1569.)  Did  the  death  of  the  judgment  debtor  or 
the  subsequent  presentation  of  the  first  judgment  as  a  claim 
against  the  estate,  and  obtaining  a  second  judgment  on  this 
judgment  claim,  destroy  the  lien  ? 

We  do  not  quite  see  the  force  of  appellant's  distinction  be- 
tween a  general  lien  and  a  specific  lien  as  applied  to  this  case. 
The  statute  does  not  deal  with  these  two  liens  as  separate  and 
distinct.  The  relation  of  the  judgment  lienor  to  the  property 
may  be  different  in  some  respects  after  levy  of  execution,  and 
new  relations  may  arise  thereby  to  the  debtor  and  other  cred- 
itors, but  the  lien  spoken  of  in  the  statute  embraces  the  or- 
dinary judgment  lien,  whether  or  not  execution  has  been  taken 
out  and  levy 'made  under  it;  it  was  not  necessary  to  the  lien 
that  execution  should  issue.  Decedent  died  within  one  year 
after  the  lien  attached  to  the  land  in  question ;  the  lien  con- 
tinued two  years  from  its  inception,  whether  or  not  any  exe- ' 
cution  had  been  levied.  After  the  death  of  the  judgment 
creditor  no  execution  could  issue  (Code  Civ.  Proc,  sec.  1505)  j 
and  the  same  section  required  the  creditor  (the  bank)  to  pre- 
sent its  claim  to  the  administratrix  like  any  other  claim,  and^ 
when  rejected,  the  bank  was  compelled  to  bring  suit  on  its 
judgment  claim,  and  the  judgment  could  only  establish  the 
claim  in  the  same  manner  as  if  it  had  been  allowed  by  the 
administratrix;  ''the  judgment  must  be  that  the  .  .  .  admin- 
istrator  pay,  in  due  course  of  administration,  the  amount 
ascertained  to  be  due''  (Code  Civ.  Proc,  sec.  1504) ;  and  this 
section  also  provides  that  the  judgment  thus  obtained  shall 
create  no  lien,  and  no  execution  shall  issue  on  it;  nor  shall 
the  judgment  give  any  priority  of  pajmient  to  the  judgment 
creditor.  The  contention  of  appellant  is,  that  in  this  condi- 
tion of  the  law  the  only  safeguard  a  judgment  creditor  has 
against  the  loss  of  his  lien  by  the  death  of  the  judgment 
debtor  is  to  promptly  enforce  his  judgment  by  execution, 
failing  in  which  he  stands  to  lose  his  lien  by  his  laches.  Of 
course,  if  this  be  the  law,  it  goes  without  saying  that  a  judg- 
ment lien,  unless  forthwith  enforced,  is  of  little  more  worth 
than  an  unsecured  claim,  unless  accompanied  by  an  insurance 
policy  on  the  life  of  the  debtor.  Such  a  lien,  instead  of  being 
among  securities  of  the  highest  character,  becomes  a  security 
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of  very  doubtful  and  inferior  order.  To  follow  out  the  stat- 
utes bearing  upon  the  question  would  require  some  space,  and 
would  lead  only  over  the  path  blazed  out  with  much  clearness 
in  Morton  v.  Adams,  124  Cal.  229.*  Appellant  submits  that 
the  ease  is  not  in  point,  as  that  **was  an  action  to  quiet  title 
and  to  relieve  the  land  from  a  general  lien,"  and  is  not  sim- 
ilar to  the  case  here.  The  form  or  purpose  of  the  action  does 
not  affect  the  principles  settled  by  the  decision.  The  court 
was  called  upon  to  determine  the  effect  of  a  judgment  lien 
docketed  before  the  death  of  the  judgment  debtor,  Emiline 
Wallace,  who  before  her  death  had  conveyed  the  land  to 
plaintiff,  Morton,  subject  to  the  lien.  After  her  death  the 
judgment  was  presented  as  a  claim  against  her  estate  and  al- 
lowed. Morton  brought  the  action  to  quiet  his  title  as  against 
this  judgment  lien.  The  trial  court  found  that  the  lien  was 
valid  and  existing  upon  the  property,  and  the  judgment  was 
affirmed  here.  It  was  claimed  by  plaintiff,  as  is  claimed 
here, — 1.  That  the  judgment  ceased  to  be  a  lien  on  the  death 
of  Emiline  Wallace,  the  judgment  debtor;  and  2.  That  the 
presentation  of  the  claim  as  against  her  estate  destroyed  the 
lien,  if  any  existed.  Both  points  were  held  against  plaintiff's 
contention  upon  a  review  and  construction  of  the  various 
code  provisions  bearing  upon  the  questions.  To  the  point, 
now  strongly  urged,  that  the  allowance  of  the  claim  worked 
a  merger  of  the  judgment  and  destroyed  the  lien,  much  atten- 
tion was  given,  and  the  conclusion  was  reached  that  there  was 
no  merger  of  the  judgment  lien,  but  that  it  continued,  and 
was  not  destroyed ;  that  the  presentation  and  allowance  of  the 
judgment  claim,  to  be  paid  in  due  course  of  administration, 
is  not  inconsistent  with  the  continuance  of  the  lien ;  and  it  was 
said  that  such  a  lien  ranked  with  the  recc^nized  lien  of  a 
mortgage,  and  is  not  released  or  affected  by  the  death  of  the 
judgment  debtor  pending  the  time  limited  by  the  statute  for 
the  continuance  of  the  lien.  No  difference  is  perceivable  be- 
tween the  allowance  of  the  claim  by  the  administrator  or  the 
court  and  the  judgment  of  the  court  allowing  the  claim  on 
suit  brought  after  its  rejection ;  the  judgment  establishes  the 
claim  the  same  as  if  it  had  been  allowed.  (Code  Civ.  Proc, 
sees.  1504,  1505.)  Certainly  the  administrator  cannot  by  re- 
jecting the  claim  and  compelling  the  creditor  to  establish  it 
»71  Am.  St.  Rep.  53. 
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by  suit  take  from  the  latter  any  right  that  would  have  at- 
tached to  the  claim  had  it  been  allowed  without  suit. 

It  seems  to  me  that  the  only  remaining  question  is,  Did  the 
lien  of  the  bank  exist  at  the  time  the  land  was  ordered  sold, 
November  19,  1900,  two  years  and  one  month  after  the  lien 
attached,  or  when  sold.  May  4,  1901?  Wiley  died  in  August, 
1899 ;  the  administratrix  was  appointed  in  September,  and  on 
the  twenty-first  day  of  that  month  published  notice  to  cred- 
itors to  file  their  claims  within  four  months,  and  in  October 
filed  her  inventory.  On  October  23,  1899,  the  bank  presented 
its  claim  for  allowance,  and  the  administratrix  neglecting  or 
refusing  to  act  upon  it,  the  bank  brought  action  on  the  claim 
December  7,  1899,  and  obtained  judgment,  which  was  duly 
docketed,  and  thereafter,  on  June  28,  1900,  was  filed  among 
the  papers  in  said  estate.  When,  therefore,  the  judgment 
claim  was  filed  the  two  years'  limitation  of  the  statutory  lien 
of  the  original  judgment  had  not  expired,  and  no  laches  could 
be  imputed  to  the  bank,  for  it  proceeded  as  promptly  as  it 
well  could.  In  its  claim  presented  to  the  administratrix  it 
claimed  not  only  the  amount  due  on  the  original  judgment,  but 
also  the  lien  which  then  subsisted  in  its  favor.  The  court 
could  not  in  its  second  judgment  enforce  the  lien,  for  the 
statute  expressly  provides  what  the  judgment  shall  be,  which 
is  no  more  nor  less  than  an  allowance  of  the  claim  to  be  paid 
in  due  course  of  administration.  If  a  sale  of  the  land  had 
been  made  and  completed  to  the  point  of  confirmation  before 
the  expiration  of  the  two  years  from  the  inception  of  re- 
spondent's lien,  Morton  v.  Adams,  124  Cal.  229,*  would  be 
decisive  of  the  question.  It  was  the  duty  of  the  administra- 
trix to  petition  for  the  sale  of  the  land,  as  the  only  remaining 
property  of  the  estate,  at  least  within  a  reasonable  time  after 
the  bank  claim  was  perfected  and  filed.  Failing  to  move  in 
the  matter,  the  bank  filed  its  petition  for  a  sale  of  the  land 
on  August  31,  1900,  which  was  nearly  two  months  before  its 
statutory  lien  would  expire  by  limitation.  Notice  of  the  hear- 
ing was  duly  given,  and  the  administratrix  demurred  to  the 
petition,  which  demurrer  was  overruled  and  the  petition 
granted  November  19,  1900.  It  is  needless  to  pursue  the 
subsequent  steps  culminating  in  the  sale  and  order  of  con- 
firmation already  set  forth.  The  bank  did  all  that  could 
*  71  Am.  St.  Rep.  53. 
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reasonably  be  expected  of  it,  and  about  all  that  was  possible 
for  it  to  do  in  order  to  realize  the  fruits  of  its  lien  within  the 
two  years*  limitation. 

Section  1569  of  the  Code  of  Civil  Procedure  provides  that 
''no  claim  against  any  estate,  which  has  been  presented  and 
allowed,  is  affected  by  the  statute  of  limitations,  pending  the 
proceedings  for  the  settlement  of  the  estate, '*  and  it  is  argued 
by  respondent  that  the  same  protection  is  necessarily  by  the 
statute  given  to  the  lien  which  is  given  to  the  claim  secured 
thereby.  It  is  not  necessary  to  decide  the  question.  The  peti- 
tion to  sell  the  land  to  enforce  payment  of  the  bank's  claim 
and  lien  was  filed  before  the  two  years'  limitation  had  expired, 
and  had  the  effect  to  arrest  its  further  operation,  even  if  it 
be  conceded  that  it  was  running  against  the  lien. 

The  order  should  be  a£Srmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed.  Henshaw,  J.,  McFarland,  J.,  Lorigan,  J. 


[L.  A.  No.  1197.    Department  Two.— Jannary  10,  1903.] 

H.    C.    GOODELL,    Appellant,    v.    VERDUGO    CANON 
WATER  COMPANY,  Respondent. 

Corporations— Ck)NTRACT  Authorized  by  Interisteu  directors— In> 
VAUDiTT.— Directors  of  a  corporation  who  are  directly  and  per- 
Bonallj  interested  in  a  contract,  adversely  to  the  stockholders,  can- 
not authorize  the  contract  on  behalf  of  the  corporation,  and  a  con- 
tract attempted  to  be  so  authorized  by  them  is  void. 

Id.— Openness  op  CtoNTRAcr.— The  fact  that  the  contract  was  open  and 
that  the  profit  to  be  derived  therefrom  was  not  secret,  cannot  render 
the  contract  valid.  The  publicity  alone  of  an  illegal  and  unauthor- 
ized act  of  the  directors  of  a  corporation  does  not  make  it  legal  or 
valid. 

Id.— (Corporation  not  Estopped.— The  corporation  was  not  estopped  by 
any  acts  on  the  part  of  the  interested  directors  who  assumed  ta 
authorize  the  illegal  contract  from  setting  it  aside  for  illegality. 
Their  action  in  allowing  the  expenditure  of  money  oA  the  faith  of 
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the  conti'act  cannot  estop  the  corporation  when  it  received  no  bene- 
fit whatever  under  the  contract,  but  said  directors  and  thdr  asso- 
ciates were  to  receive  all  of  its  benefits.  The  fact  that  part  of  the 
stockholders  were  interested  with  the  directors,  and  received  a  benefit 
which  properly  belonged  to  all  of  the  stockholders^  cannot  estop 
the  corporation. 

Id.— Intebfebenoe  with  Water  Bights  or  Cobfobation.— Where  it 
appears  that  the  contract  authorized  by  the  interested  directors  was 
for  the  pumping  of  water,  which  interfered  with  water  rights  belong- 
ing to  the  corporation  and  deprived  its  stockholders  of  water  they 
were  entitled  to  receive,  such  deprivation  is  an  additional  ground 
for  annulment  of  the  contract. 

Id.—Action  to  Enfoecb  Contract— Cboss-Complaint— Parties— An- 
nulment OP  Ck)NTRAGT.— In  an  action  by  a  plaintiff  whose  rights 
depended  on  the  enforcement  of  the  illegal  contract  made  by  the 
interested  directors  of  the  corporation  defendant,  the  corporation 
may  by  cross-complaint  bring  in  a  new  party  who  was  a  party  to 
the  contract  and  attack  the  validity  of  the  contract  and  seek  to 
have  it  annulled. 

Id.— Equal  Distribution  of  Water— Bights  of  Corporation— Change 
OF  Method.— The  corporation  had  the  authority  to  establish  the 
original  method  of  distribution  of  the  water  belonging  to  it  equally 
among  its  stockholders,  and  to  change  the  method  so  as  to  avoid 
supplying  the  plaintiff  stockholder,  who  claims  under  the  illegal 
contract,  with  a  greater  portion  of  the  company's  water  than  he 
was  entitled  to  by  virtue  of  the  shares  held  by  him. 

Id.— Improper  Evidence.— Evidence  offered  as  to  the  condition  of  af- 
fairs when  the  contract  was  made  which  could  not  justify  nor 
validate  the  illegal  act  of  the  directors  in  making  the  contract,  and 
evidence  offered  upon  the  subject  of  estoppel  while  the  old  board  was 
in  office,  was  properly  rejected  as  immaterial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  Burdett,  for  Appellant. 

The  contract  was  open,  and  no  secret  profit  was  derived 
from  it.  The  case  is  not  within  the  rule  that  a  trustee  is 
prohibited  from  making  a  profit  out  of  his  trust  relation. 
(3  Thompson  on  Corporations,  sec.  4025;  Ttmn  Lick  OH 
Co.  V.  Marbury,  91  U.  S.  587.)  The  company  is  estopped 
from  claiming  a  forfeiture  of  the  contract.     (Twin  Lick  Oil 
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Co.  V.  Marbury  91  U.  S.  587;  3  Thompson  on  Corpora- 
tions, sec.  4047 ;  Tyler  v.  Hamilton,  62  Fed.  187 ;  Lady  Wash- 
ingion  L.  Co.  v.  Wood,  113  Cal.  489.)  The  cross-complaint 
was  improper  in  setting  up  matters  forming  no  part  of  the 
controversy  between  plaintiff  and  defendant.  {Lewis  v.  Fox, 
122  Cal.  250;  Savings  Bank  v.  Middlekauff,  113  Cal.  463; 
Harrison  v.  McCormick,  69  Cal.  618;  Demartini  v.  Albert, 
68  Cal.  280;  Silver  Creek  etc.  Co.  v.  Hayes,  113  Cal.  145; 
Yorba  v.  Ward,  109  Cal.  110;  Clark  v.  Taylor,  91  Cal.  554; 
Hoffman  v.  Remnant,  72  Cal.  1.) 

Works,  Lee  &  Works,  for  Respondent. 

The  contract  relied  npon  by  the  plaintiff  was  void,  and 
was  properly  annulled  under  the  cross-complaint.  As  to  the 
illegality  of  the  contract  made  by  the  directors,  under  the 
circumstances  of  this  case,  it  is  only  necessary  for  us  to  cite 
the  decisions  of  this  court :  Wilbur  v.  Lynde,  19  Cal.  290 ;  * 
Davis  V.  Rock  Creek  L.  F.  and  M.  Co.,  55  Cal.  359 ;  *  Smith 
V.  Immigration  etc.  Assn.,  78  Cal.  289 ;  *  Graves  v.  Mono  Lake 
etc.  Mining  Co.,  81  Cal.  303;  Wickersham  v.  Crittenden,  93 
Cal.  17;  Wickersham  v.  Crittenden,  106  Cal.  327;  Reclama- 
tion District  v.  McCidlah,  124  Cal.  175.  We  need  not  go  to 
Thompson  on  Corporations,  copiously  cited  by  counsel  on  the 
other  side,  or  the  authorities  in  other  states.  The  rule  is  well 
settled  in  California,  and  by  that,  of  course,  we  must 
be  controlled.  The  company  was  not  estopped,  having  re- 
ceived no  benefit. 

CHIPMAN,  C. — The  prayer  of  the  complaint  is  for  an  in- 
junction to  restrain  defendant  from  changing  the  distribution 
of  plaintiff's  proportion  of  water  to  which  he  is  alleged  to 
be  entitled  as  a  stockholder  of  defendant.  It  is  averred  in 
the  complaint  that  the  purpose  of  defendant  in  changing  the 
distribution  of  plaintiff's  share  of  said  water  from  the  hours 
and  in  the  manner  in  which  he  has  been  receiving  it  was  to 
coerce  the  abandonment  of  a  certain  contract  entered  into 
between  the  company  and  plaintiff  and  one  Byram,  looking 
to  the  development  of  more  water  on  defendant's  land.  De- 
fendant answered,  and  also  filed  a  cross-complaint  making 

*  19  Am.  Dec.  645.  •  12  Am.  St.  Bep.  53. 

•  36  Am.  Hep.  40. 
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plaintiflf  and  Byram  parties  defendant  thereto,  and  alleged, 
among  other  things,  that  the  contract  referred  to  in  plaintiff's 
complaint  was  illegal  and  void.  The  cross-complainant  prayed 
to  have  the  contract  annulled,  and  that  defendants  thereto 
be  restrained  from  excavating  or  tunneling  upon  the  lands 
of  the  cross-complainant  or  taking  water  from  its  land.  The 
pleadings  and  findings  are  quite  voluminous.  The  facts  found 
show  that  defendant  is  a  corporation  formed  in  1884 
(hereinafter  called  the  company),  for  the  purpose  of  develop- 
ing and  distributing  to  its  stockholders,  for  purposes  of  irri- 
gation and  domestic  uses,  the  waters  of  Verdugo  Canon,  to 
be  taken  to  Rancho  San  Rafael,  in  Los  Angeles  County;  the 
stockholders  were  and  are  the  owners  of  the  water  of  said 
canon,  which  was  developed  and  controlled  by  the  company 
for  the  benefit  of  the  stockholders,  by  a  system  of  pipes  and 
other  facilities  for  its  distribution,  and  ever  since  the  organi- 
zation of  the  company  it  has  continued  to  distribute  said 
water  for  the  benefit  of  its  stockholders,  including  plaintiff, 
pursuant  to  and  in  accordance  with  the  rules  and  regulations 
established  by  it  for  that  purpose,  as  alleged  in  plaintiff's 
complaint;  among  other  said  regulations,  it  was  provided 
that  all  such  waters  should  be  distributed  in  the  proportion 
that  the  number  of  shares  held  by  each  stockholder  bore  to  the 
whole  number  of  subscribed  shares  of  the  stock,  and  the  court 
found  that  such  distribution  was  made  by  the  company  up  to 
the  present  time ;  that  plaintiflf  is  a  member  of  another  associa- 
tion, known  as  the  Verdugo  Park  Water  Development  Associa- 
ation  (hereinafter  referred  to  as  the  association),  composed 
of  twenty  or  more  persons ;  that  on  August  8,  1899,  plaintiflf 
and  said  Byram  entered  into  a  lease  or  contract  with  the 
company  looking  to  the  exploration  for  and  development  of 
more  water  in  said  canon ;  this  lease  or  contract  was  for  the 
benefit  of  the  association,  and  attempted  to  authorize  said 
parties  to  enter  upon  land  jointly  owned  by  the  company 
and  Ross  and  Thom  and  erect  thereon  a  pumping  plant  for 
the  purpose  of  pumping  water  and  distributing  the  same; 
at  the  time  this  contract  was  entered  into  a  majority  of  the 
directors  of  the  company  were  not  members  of  the  associa- 
tion, but  had  at  that  time  determined  to  become  members 
thereof  and  receive  the  benefits  of  said  contract,  and  were  at 
the  time  interested  in  the  contract  adversely  to  the  company, 
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and  the  contract  was  authorized  only  by  the  vote  of  the  direc- 
tors 80  interested,  without  whose  votes  the  contract  could  not, 
and  would  not,  have  been  authorized;  that  if  the  right  to 
pump  water  under  said  contract  should  be  exercised  by  plain- 
tiff and  his  associates,  the  stockholders  of  the  company  would 
be  deprived  of  a  part  of  the  water  to  which  they  are  entitled, 
and  which  they  have  been  receiving  through  the  distributing 
system  of  the  company,  and  would  be  irreparably  injured 
by  reason  of  such  development  and  diversion  of  water  by 
the  association;  thereafter,  on  November  24,  1899,  the  same 
board  of  directors  voted  in  favor  of  amending  the  contract, 
interlining  therein  the  words  ''drive  tunnels  and  make  other 
excavations,"  thereby  authorizing  plaintiff  and  Byram  to 
make  other  excavations  in  the  water-bearing  lands  of  the 
company  and  its  stockholders;  it  was  expressly  provided  in 
said  contract  that  ''the  present  quantity  of  water  now  flowing 
to  said  first  party  [the  company]  is  not  to  be  diminished  by 
such  development,!'  and  it  is  found  that  the  excavations 
made  and  pumping  done  by  plaintiff  under  the  contract 
materially  and  permanently  diminished  the  water  supply 
flowing  at  the  time  the  contract  was  entered  into,  to  which 
all  the  stockholders  of  the  company  were  entitled,  and  pre- 
vented the  company  from  distributing  it  to  its  stockholders; 
that  the  board  of  directors  of  the  company  had  no  power  or 
authority  to  enter  into  such  contract,  and  plaintiff  and  his 
associates,  defendants  to  the  cross-complaint,  are  unlawfully 
and  wrongfully  holding  the  lands  of  the  company  and  its 
stockholders,  and  preventing  them  from  using  and  develop- 
ing water  in  the  same. 

The  court  also  found  that  the  change  made  in  the  manner 
of  distribution  was  for  the  sole  purpose  of  equalizing  the  dis- 
tribution of  the  water  distributed  by  the  company  for  the 
benefit  of  all  the  stockholders,  and  to  insure  to  each  his  just 
share  of  the  water,  and  was  at  the  instance  of  stockholders 
other  than  plaintiff  who  were  being  deprived  of  the  water  to 
which  they  were  entitled  by  reason  of  the  manner  in  which 
water  had  been  supplied  to  plaintiff,  and  for  the  further 
reason  that  "by  so  regulating  the  distribution  by  continual 
flow  of  the  quantity  of  water  to  each  of  the  stockholders 
entitled,  they  would  each  and  all  share  equally  and  equitably 
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in  the  distribution  of  said  water  and  be  alike  benefited  by 
the  water  so  supplied."  It  was  also  found  that  for  a  number 
of  years  the  company  has  been  by  its  system  supplying  its 
stockholders  the  waters  of  said  canon  owned  by  them,  and 
has  expended  large  sums  of  money  in  deyeloping  additional 
water,  which  it  has  the  right  to  appropriate  for  the  use  of, 
and  which  it  has  been  supplying  to,  its  stockholders. 

As  conclusions  of  law,  the  court  found  that  plaintiff 
take  nothing  by  his  action;  that  the  said  contract  or  lease  be 
declared  void  and  canceled;  that  plaintiff  and  his  associates 
be  enjoined  from  developing  or  taking  out  water  from  said 
Yerdugo  Canon  under  said  contract.  Judgment  was  accord- 
ingly entered.  Plaintiff  appeals  from  the  judgment  and 
from  the  order  denying  his  motion  for  a  new  trial. 

1.  The  court  found  that  the  directors  who  authorized  the 
contract  had  at  the  time  determined  to  become  members  of 
the  association  and  within  a  few  days  of  the  meeting  of 
August  8,  1899,  ''each  and  all  of  said  members  of  the  board 
of  directors  did  become  members  of  said  association,  and  all 
of  them  were  such  members  when  they  voted  in  favor  of  the 
amendment  of  said  contract  above  set  forth  at  the  meeting  of 
November  24,  1899;  and  they  each  of  them  were  directly  in- 
terested in  the  making  of  said  contract;  and  the  contract  was 
executed  and  accepted  by  Goodell  and  Byram  for  their  bene^ 
fit,  in  common  with  the  others  who  were  or  were  to  become 
members  of  said  association."  This  contract  was  for  the  sole 
benefit  of  those  stockholders  only  who  might  join  the  associa- 
tion and  contribute  to  the  development  of  additional  water. 
The  directors  who  authorized  it  were  directly  and  personally 
interested,  as  the  court  found,  adversely  to  the  stockholders, 
and  there  were  many  who  did  not  belong  to  the  association. 

It  is  contended  that  the  evidence  does  not  justify  the  find- 
ing that  a  majority  of  the  directors  voting  to  authorize  the 
contract  were  interested,  or  intended  to  become  interested,  or 
afterwards  became  interested  in  it.  There  were  seven  mem- 
bers on  the  board;  five  were  present  August  8,  1899,  includ- 
ing plaintiff,  and  four  voted  for  the  contract,  plaintiff  not 
voting.  At  the  meeting  in  November  following  there  were 
six  members  present,  all  voting  for  the  amendment  of  the 
contract,  except  plaintiff  not  voting.     It  was  admitted  by 
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eouusel  for  plaintiflP  **that  all  the  directors,  with  the  excep- 
tion of  Pierce  and  Glassell,  were  members  of  the  association 
at  the  time  the  amendment  was  made."  There  were  four  in- 
terested directors  besides  plaintiff  present  and  voting  for  the 
amendment.  At  this  time  work  had  progressed,  but  had 
stopped  by  permission  of  the  board,  to  be  resumed  "in  the 
spring."  The  amendment  was  material,  and  added  to  the 
privilege  originally  given,  and  as  amended  was  the  contract 
relied  on  by  plaintiff.  We  have  examined  the  evidence  on 
the  point  urged,  and  while  there  is  some  conflict,  we  think 
there  was  sufficient  to  sustain  the  court  in  its  finding. 

Appellant  contends  that  because  the  action  of  the  directors 
was  open,  and  not  secret,  the  rule  does  not  apply  that  a  trustee 
is  prohibited  from  making  a  profit  out  of  his  trust  relation. 
Mr.  Thompson  is  quoted  as  saying  that  the  rule  "means  that 
he  must  not  make  a  secret  profit  out  of  it."  (3  Thompson 
on  Corporations,  sec.  4022.)  The  publicity  alone  of  an 
illegal  and  unauthorized  act  of  the  directors  of  a  corporation 
does  not  make  it  legal  or  valid.  Shareholders  may,  after  a 
full,  fair,  and  complete  disclosure  of  all  the  circumstances 
attending  a  transaction  which  will  benefit  the  directors  who 
make  it,  agree  that  such  directors  shall  retain  the  special 
benefit  that  may  accrue  from  the  transaction,  and  will  not 
afterwards  be  heard  to  claim  that  this  benefit  shall  be  sur- 
rendered to  them  as  a  corporation,  as  Mr.  Thompson  suggests, 
(Sec.  4025.)  But  we  do  not  understand  the  author  to  hold 
that  trustees  may  validate  an  illegal  act  by  simply  doing  it 
openly ;  and  certainly  such  contention  generally  applied  would 
be  subversive  of  the  very  objects  for  which  the  rule  is  estab- 
lished. We  think  the  court  rightly  held  the  contract  to  be* 
void. 

2.  It  is  claimed,  however,  that,  conceding  the  transaction 
to  be  illegal  and  void,  the  company  is  estopped  by  its  own 
acts  from  claiming  a  forfeiture  of  the  contract.  The  claim 
is,  that  the  corporation  stood  by  and  allowed  and  encouraged 
the  association  to  expend  their  money,  and  not  until  after 
its  success  was  demonstrated  did  the  company  take  any  steps 
to  have  the  contract  set  aside.  But  by  the  terms  of  the  con- 
tract the  company  was  to  receive  no  benefit  whatever ;  nothings 
was  paid  to  the  company  for  the  privilege  of  taking  water 
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from  its  land  that  belonged  to  the  stockholders;  it  was  to 
receive  no  part  of  the  water,  and  was  to  carry  it  and  distrib- 
ute it  to  members  of  the  association  free  of  charge.  Further- 
more, the  directors  who  entered  into  the  illegal  contract,  and 
were  to  receive  its  benefits,  remained  in  office  during  the  time 
referred  to  by  appellant,  and  shortly  after  the  new  board 
was  chosen  steps  were  taken  to  annul  the  contract,  as  duty 
required  of  them  if  they  believed  it  illegal.  The  laches  or 
negligence  of  the  old  board,  in  not  causing  the  contract  to  be 
set  aside,  while  receiving  its  benefits,  cannot  be  said  to  work 
an  estoppel  against  the  company.  It  would  be  a  novel  appli- 
cation of  the  doctrine  of  estoppel  to  hold  that  directors  of  a 
corporation  may  not  make  a  contract  for  their  own  benefit, 
but  may  yet  validate  it  by  failure  to  proceed  against  them- 
selves to  have  it  set  aside.  We  do  not  think  the  company  was 
estopped  to  contest  the  validity  of  the  contract. 

There  is  evidence  that  the  company,  by  its  zanjero,  under- 
took to  carry  the  water  pumped  by  the  association  and  dis- 
tribute it  to  members  of  the  association,  and  to  some  extent 
this  was  done  up  to  the  time  the  new  board  came  in.  This 
evidence  tends  to  show  that  there  was  a  disposition  on  the 
part  of  the  company,  so  far  as  the  then  management  was  con- 
cerned, to  accept  the  situation.  To  some  extent,  but  not  en- 
tirely, the  stockholders  seemed  to  acquiesce,  and  probably 
there  would  have  been  no  objection  to  a  continuance  of  the 
arrangement  had  it  not  seriously  interfered  with  the  rights 
of  stockholders  not  members  of  the  association.  We  do  not, 
however,  find  in  the  facts  any  warrant  for  holding  that  the 
company  and  its  stockholders  went  so  far  as  to  estop  them 
from  challenging  the  validity  of  the  contract  by  which  some 
of  the  stockholders  were  obtaining  benefits  at  the  expense  of 
others;  by  which,  indeed,  a  part  were  receiving  water  which 
belonged  to  all  alike. 

3.  It  was  alleged  in  the  cross-complaint,  as  an  additional 
ground  for  annuUment  of  the  contract,  that  it  was  impossible 
for  the  association  to  exercise  the  rights  granted  it  by  the 
contract  without  violating  its  terms,  injuring  the  company, 
and  depriving  its  stockholders  of  water  they  were  entitled  to 
receive.  There  was  much  evidence  as  to  the  quantity  of  water 
developed  by  the  association,  as  to  the  effect  of  this  develop- 
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ment  on  the  company's  previous  supply,  as  to  the  impractica- 
bility, if  not  impossibility,  under  existing  conditions  stated 
by  the  witnesses,  of  giving  this  developed  water  to  mem- 
bers of  the  association  without  affecting  injuriously  the 
right  to  water  of  the  company's  stockholders  not  mem- 
bers of  the  association.  There  was  evidence  tendingi 
to  show  that  the  pumping  of  water  by  the  association 
decreased  the  flow  that  the  company  had  theretofore  been 
receiving.  Expert  witnesses  testified,  in  effect,  that  no 
system  could  be  devised  that  would  equitably  protect  the 
stockholders  in  their  rights  and  at  the  same  time  give  to 
members  of  the  association  the  water  being  pumped  by  it. 
This  resulted  from  inherent  difficulties  in  the  situation  and 
methods  adopted,  which  are  explained  at  too  great  detail  for 
place  in  this  opinion.  The  trial  court  might  well  have  con- 
cluded from  the  evidence,  and  it  so  found,  that  ''if  the  right 
attempted  to  be  given  by  said  contract  to  develop  and  pump 
water  from  said  canon  should  be  exercised  by  the  plaintiff 
and  his  associates,  or  either  or  any  of  them,  the  stockholders 
of  the  defendant  would  be  deprived  of  a  part  of  the  water 
to  which  they  were  entitled,  and  which  they  have  been  re- 
ceiving through  the  distributing  system  of  the  defendant,  and 
would  be  irreparably  injured  by  the  depreciation  of  their 
water,  by  reason  of  such  development  and  diversion  of  water 
by  the  plaintiff  and  his  associates.''  The  contract  expressly 
provided  that  **the  present  quantity  of  water  now  flowing 
and  belonging  to  said  first  party  [the  company]  is  not  to  be 
diminished  by  such  development."  The  court  also  found  that 
the  pumping  operations  of  the  association  not  only  ''mate- 
rially and  permanently  diminished  the  water  supply  flowing 
at  the  time  said  contract  was  made,"  but  it  also  found  that  it 
"rendered  it  impossible  for  said  company  to  distribute  and 
supply  the  water  to  which  they  are  entitled  to  its  stockholders, 
so  long  as  work  is  continued  and  the  pumps  operated  by"  the 
association. 

4.  It  is  contended  that  the  demurrer  to  the  cross-complaint 
and  objections  to  evidence  in  its  support  should  have  been 
sustained.  The  ground  of  the  objection  was,  that  the  matters 
set  up  in  the  cross-complaint  formed  no  part  of  the  contro- 
versy between  the  plaintiff  and  defendant,  and  for  the  further 
reason  that  the  cross-complaint  made  Byram  a  party  defend- 
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ant  to  it,  who  was  not  a  party  to  the  original  action.  (Citing 
Letuis  V.  Fox,  122  Cal.  244;  Savings  Bank  v.  Middlekauff, 
113  Cal.  463 ;  Harrison  v.  McCormick,  69  Cal.  616,  and  some 
other  cases;  also  Code  Civ.  Proc,  sec.  442.)  New  parties  may 
be  brought  in  upon  a  cross-complaint,  if  their  presence  is 
necessary  to  a  full  determination  of  the  rights  of  the  parties 
then  before  the  court  touching  the  property  in  litigation  be- 
tween them.  {Lewis  v.  Fox,  122  Cal.  244.)  In  Harrison  v. 
McCormick  the  cross-complaint  was  filed  by  defendants  and 
a  person  not  a  party,  but  a  stranger,  to  the  action,  and,  be- 
sides, the  transaction  set  forth  in  the  cross-complaint  was  a 
separate  and  distinct  transaction,  in  no  way  jelated  to  or 
dependent  upon  the  transaction  or  contract  set  forth  in  the 
original  complaint ;  and  for  these  reasons  the  new  matter  was 
held  insuflScient  to  constitute  a  cross-complaint.  Here  plain- 
tiff alleged  in  his  complaint  the  making  of  the  contract  in 
question  and  the  right  under  it  to  take  water,  and  that  the 
alleged  change  in  the  manner  of  distributing  water  by  the 
company  was  made  to  compel  the  association  to  surrender 
and  cancel  said  contract.  At  the  trial  the  contract  was  read 
by  plaintiff  as  the  first  step  in  his  proof,  which,  with  the  notice 
of  the  change  by  the  zanjero,  plaintiff's  response  thereto,  and 
the  letter  of  the  president  of  the  company  constituted  plain- 
tiff's case  in  chief.  Byram,  who  had  signed  the  contract  with 
plaintiff,  answered  the  cross-complaint  and  does  not  appeal. 
The  cross-complaint  attacked  the  contract  under  which  plain- 
tiff claimed,  and  it  was  properly  made  a  subject  of  the  cross- 
complaint,  and  as  Byram  was  a  party  to  the  contract  he  was 
properly  made  a  defendant 

5.  It  is  urged  that  the  evidence  was  insuflScient  to  justify 
the  finding  that  the  change  made  in  the  distribution  was  not 
for  the  purpose  of  compelling  the  association  to  abandon  its 
pumping  works,  but  "was  a  necessary  and  proper  regulation 
of  the  distribution  of  waters  so  controlled  by  it  [the  company] 
to  all  its  consumers,  .  .  .  and  to  avoid  supplying  to  him 
[plaintiff]  a  greater  portion  of  water  of  said  canon  than  he 
was  entitled  to  receive  by  virtue  of  the  shares  of  stock  held  by 
him  in  the  company. '' 

It  appears  from  the  evidence  that,  by  judicial  decree,  the 
water  of  Verdugo  Canon  was  distributed  to  owners  of  prop- 
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erty  in  the  Rancho  San  Rafael  pro  rata,  according  to  the 
number  of  acres  owned  by  them,  and  in  subscribing  to  the 
by-laws  of  the  company  the  owners  represented  that  they 
each  were  **the  owners  of  the  same  number  of  shares,  or  ten 
thousand  thousandths  of  the  water  of  Verdugo  Canon,  and 
agree  that  all  stock  subscribed  by  us  in  excess  of  our  interest 
in  the  water  of  the  Verdugo  Canon  shall  be  void."  These 
by-laws  authorized  the  company  **to  make  all  needful  rules 
and  regulations  for  the  division  and  distribution  of  water  for 
irrigating  and  domestic  purposes  among  the  stockholders." 
It  was  found  by  the  court  that  for  five  years  plaintiflf  had  been 
receiving  water  by  a  continuous  flow  of  a  certain  quantity 
for  a  certain  number  of  hours  each  week,  which  was  changed 
by  the  company  to  a  certain  flow  of  water  during  all  the 
hours  of  each  week.  The  evidence  tended  to  show  that  this 
change  in  the  method  of  distribution  was  caused  at  least  in 
part  by  the  pumping  operations  of  the  association,  and  plain- 
tiff was  so  notified  before  any  change  was  made,  and  he  was 
informed  that  the  old  division  of  water  should  continue 
**only  so  long  as  the  pump  of  the  association  operatmg  in 
Verdugo  Canon,  in  which  you  are  largely  interested,  is  not 
operated  and  remains  shut  down."  We  do  not  understand 
plaintiff  to  claim  any  prescriptive  right  by  virtue  of  five 
years'  user  by  a  particular  method  of  distribution  of  water 
to  him,  and  certainly  no  such  right  can  be  predicated  of  such 
use.  The  company  had  the  authority  to  establish  the  original 
method  of  distribution,  and  it  had  the  power  to  change  the 
method.  It  cannot  be  presumed  that  the  company  acted 
wantonly  or  unfairly  or  from  motives  of  malice  towards  plain- 
tiff, and  there  is  no  evidence  that  the  directors  changed  the 
method  of  water  distribution  for  the  purpose  alleged  in  the 
complaint.  But  if  the  directors  had  such  purpose  we  cannot 
see  that  plaintiff  can  complain,  as  the  contract  was  void,  and 
might  be  so  treated  by  the  company. 

Other  findings  are  challenged  as  not  sustained  by  the 
evidence,  but  so  far  as  they  have  any  bearing  upon  the 
material  issues  in  the  case  there  was  evidence  to  support  them. 

6.  Numerous  exceptions  were  taken  by  plaintiff  to  the  ad- 
mission and  exclusion  of  testimony.  They  do  not  seem  to  call 
for  extended  notice.    Several  questions  were  asked  the  witness 
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Pierce  by  plaintiff,  with  the  purpose  of  showing  that  the 
company  was  short  of  water  at  the  time  the  contract  was 
made ;  that  the  company  was  then  unable  to  supply  any  more 
water,  and  was  not  able  to  make  further  developments;  that 
the  stockholders  were  demanding  of  the  company  to  supply 
more  water,  and  the  like  matters.  The  court  rightly  excluded 
the  evidence  as  immaterial.  Such  a  condition  of  affairs  could 
not  justify  or  validate  the  illegal  act  of  the  directois  in  mak- 
ing the  contract. 

Certain  minutes  of  proceedings  by  the  board  of  directors 
of  the  company  were  offered  in  evidence  by  plaintiff  for 
the  purpose  of  showing — 1.  That  a  dispute  arose  between  the 
company  and  certain  other  parties  as  to  their  rights  in  the 
water  of  the  canon,  and  that  the  company  employed  counsel 
to  defend  its  rights,  but  at  the  time  took  no  step  to  interfere 
with  the  rights  being  exercised  by  the  association ;  2.  A  reso- 
lution authorizing  the  board  to  dig  a  test  well  to  determine 
the  practicability  of  a  pumping  plant;  and  3.  To  show  that 
the  association  had  expended  money  in  putting  down  its  well 
under  the  contract,  and  that  no  tender  had  been  made  by  the 
company  of  this  cost  to  the  association.  The  court  ruled  these 
matters  to  be  immaterial  and  excluded  the  evidence.  The 
only  apparent  bearing  this  evidence  could  have  on  the  issues, 
so  far  as  we  can  see,  is  upon  the  estoppel  now  urged.  These 
minutes  relate  to  a  time,  as  we  infer,  when  the  old  board, 
which  authorized  the  contract,  was  in  office ;  this  board  would 
not  be  likely  to  institute  proceedings  against  itself  for  its 
own  illegal  act,  and  its  failure  to  do  so,  as  already  suggested, 
would  not  prove,  or  tend  to  prove,  an  estoppel  against  its 
successors  in  office,  who  promptly  gave  notice  that  the  com- 
pany would  not  be  bound  by  the  contract.  Furthermore, 
the  fact  that  the  company  was  taking  steps  to  prevent  certain 
persons  from  diverting  the  water  of  the  canon,  but  did  not  at 
the  same  time  proceed  against  the  association,  furnished  no 
proof  that  the  company  and  its  stockholders  were  by  their 
conduct  estopped  from  doing  so.  Because  the  company 
proposed  to  sink  an  experimental  shaft  to  find  water  in  no  way 
bore  upon  the  legality  or  illegality  of  the  contract  entered 
into  with  plaintiff  and  Byram.  It  was  the  duty  and  the  right 
of  the  company  to  develop  water  for  its  stockholders;  but  it 
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was  neither  the  duty  nor  the  right  of  the  directors  to  develop 
water  for  their  benefit  and  the  benefit  of  those  who  joined 
with  them,  to  the  exclusion  of  stockholders  who  did  not  join 
with  them.  In  doing  so  they  took  water  that  belonged  to  all 
alike,  and  they  turned  over  to  themselves  the  use  of  the  plant 
free  of  charge  for  the  purpose  of  distributing  to  the  few  the 
water  belonging  to  all.  As  already  shown,  they  had  no  right 
to  do  this. 

We  have  endeavored  to  dispose  of  the  numerous  qu^ions 
raised  by  the  appeal,  so  far  as  they  seemed  to  us  to  require 
notice,  and,  discovering  no  error  in  the  record,  advise  that  the 
judgment  and  order  be  affirmed. 

Gray,  C,  and  Hajnies,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[L.  A.  No.  949,    In  Bank.— January  14,  1903.] 

A.  N.  DAVIDSON,  Respondent,  v,  HOMER  LAUGHLIN, 

Appellant 

Action  fob  Serviobs—Oontraot—Brkach— Reasonable  Value— Oon- 
'FucnNG  Evn>BNOE— Sttppobt  of  Findings— Appeal.— In  an  action 
for  the  reasonable  value  of  services  rendered  under  a  contract  which 
was  broken  by  the  defendant,  where  the  evidence  is  conflicting  as 
to  what  the  contract  was,  and  as  to  the  reasonable  value  of  the 
services,  and  there  was  sufficient  evidence  to  warrant  the  findings  in 
favor  of  plaintiff,  they  will  not  be  disturbed  upon  appeal. 

Id.— Remedy  fob  Breach— Rescission— Reoovebt  of  Reasonable 
Value.— Where  the  contract  was  to  employ  the  plaintiff  as  defend- 
ant's agent  during  the  construction  of  a  building  at  a  reduced 
salary,  in  consideration  of  a  promise  to  employ  him  as  agent  in  its 
management  at  an  increased  salary  after  its  completion,  the  failure 
of  defendant  to  employ  him  thereafter  as  agreed  was  a  breach  of 
the  contract,  for  which  plaintiff  might  treat  the  contract  as  re- 
scinded and  recover  the  reasonable  value  of  his  past  services.  It  is 
immaterial  to  such  remedy  that  the  contract  for  future  employ- 
ment was  indefinite  as  to  time  and  could  not  be  specifically  enforced. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  triaL 
J.  W.  Mahon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Russ  Avery,  and  Bicknell,  Gibson  &  Trask,  for  Appellant. 

A  contract  for  employment  for  an  indefinite  time  is  terminar 
ble  at  the  wUl  of  either  party.  {Lord  v.  Goldberg,  81  Cal. 
596 ;  *  Perry  v.  Wheeler,  12  Bush,  541 ;  Elderton  v.  Emmons, 
4  Mann.  G.  &  S.  478;  56  Com.  L.  Rep.  478;  Harper  v. 
Hassard,  113  Mass.  187;  Coffin  v.  Landis,  46  Pa.  St.  431.) 

J.  S.  Chapman,  and  Ward  Chapman,  for  Respondent. 

The  contract  for  future  employment  should  receive  a  reap 
sonable  construction,  and  was  to  employ  the  plaintiff  for  a 
reasonable  time,  until  there  was  good  reason  to  sever  the 
relation.  {Jones  v.  Trinity  Parish,  19  Fed.  59,  61-64;  Cole- 
man V.  Insurance  Co.,  49  Ohio  St.  310  ;*  Pollak  v.  Brush  Assn., 
128  U.  S.  446;  More  v.  Bonnet,  40  Cal.  251;*  Camig  v.  Carr, 
167  Mass.  544  ;*  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App.  109, 
51 ;  •  Hobbs  v.  Brush  Light  Co.,  75  Mich.  550 ;  Boardman  v. 
Ward,  40  Minn.  399  ;•  McMvZlin  v.  Dickinson,  63  Minn.  405; 
Jessup  V.  Chicago  etc.  R.  R.  Co.,  82  Iowa,  243 ;  Carter  White 
Lead  Co.  v.  Kinlin,  47  Neb.  409 ;  East  Line  R.  R.  Co.  v.  Scott,  72 
Tex.  70;  ^  Smith  v.  St.  Paul  R.  R.  Co.,  60  Minn.  330;  Warren 
Chemical  and  M.  Co.  v.  Holbrook,  118  N.  Y.  586  ;•  Harrington 
v.  Kansas  JR.  R.  Co.,  66  Mo.  App.  223.)  The  contract  having 
been  broken  by  the  defendant,  plaintiff  is  entitled  to  the 
reasonable  value  of  the  services  rendered.  {Adams  v.  Pugh, 
7  Cal.  150;  Castagnanno  v.  Balletta,  82  Cal.  257;  Cox  v.  Mc- 
Laughlin,  76  Cal.  60  ;•  Hartman  v.  Rogers,  69  Cal.  643; 
Whitten  v.  Sullivan,  96  Cal.  480 ;  Decamp  v.  Hewett,  11  Rob. 
(La.)  290.^^) 

»15  Am.  8t  Eep.  82.  •  12  Am.  St.  Kep.  749. 

•  34  Am.  St.  Bep.  568.  '  13  Am.  St.  Eep.  753. 

•  6  Am.  Eep.  621.  •  16  Am.  St.  Eep.  788. 
«  57  Am.  St  Bep.  488.  *  9  Am.  St.  Eep.  164. 

•  51  Am.  St.  Eep.  289.  »  43  Am.  Dee.  204,  and  cases  cited  in  note. 
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McFARLAND,  J. — Thia  is  an  appeal  by  defendant  from  a 
judgment  in  favor  of  plaintiff  and  from  an  order  denying  a 
motion  for  a  new  trial. 

The  action  is  for  the  recovery  of  the  reasonable  value  of 
certain  services  rendered  by  plaintiff  to  defendant.  These 
facts  were  averred  in  the  complaint  and  found  by  the  court : 
Plaintiff  was  in  the  employment  of  defendant  from  the  first 
day  of  October,  1896,  to  the  twenty-fifth  day  of  July,  1898; 
but  for  services  rendered  prior  to  May  1,  1897,  plaintiff  was 
paid,  and  they  form  no  part  of  the  matters  here  in  litigation. 
As  to  what  plaintiff  was  to  receive  for  his  services  after  May 
1,  1897,  there  was  no  express  agreement  between  the  parties 
until  June  20th  of  that  year.  Defendant  was  then  engaged 
in  the  erection  of  a  six-story  building,  and  it  was  in  connec- 
tion with  this  building  and  some  other  matters  that  plaintiff 
was  employed.  The  parties  on  said  June  20th  had  a  confer- 
ence about  what  plaintiff's  compensation  should  be  during 
the  progress  of  the  construction  of  the  building,  which  re- 
sulted in  a  contract  that  when  the  building  should  be  com- 
pleted and  the  tenants  should  commence  to  pay  rent,  plaintiff 
should  be  permanently  employed  by  defendant  as  his  agent 
in  the  management  of  the  building,  ''keeping  the  same  rented 
and  collecting  the  rents  and  attending  to  the  repairs  and  all 
other  useful  services  in  that  proper  management  of  the  said 
building";  and  that  defendant  would  pay  for  his  services  as 
such  agent  one  hundred  and  fifty  dollars  per  month;  and 
plaintiff,  in  consideration  that  fie  be  so  employed  as  agent 
after  the  completion  of  the  building,  and  paid  said  compensa- 
tion, agreed  that  he  would  take  for  his  services  from  May  1, 
1897,  to  the  time  of  the  completion  of  the  building  sixty 
dollars  per  month.  The  building  was  completed  and  tenants 
commenced  to  pay  rent  on  July  12,  1898;  but  on  July  25th, 
thirteen  days  later,  ''without  any  reasonable  or  lawful  cause 
or  excuse  whatever,  the  defendant  discharged  plaintiff  from 
his  employment,"  and  has  ever  since  refused  to  allow  him  to 
perform  any  services  as  such  agent  or  to  pay  him  therefor. 
The  reasonable  value  of  the  plaintiff's  services  from  May  1, 
1897,  to  the  time  of  his  discharge,  on  July  25,  1898,  was  one 
hundred  and  fifty  dollars  per  month,  amounting  to  $2,225. 
Of  this  amount  five  hundred  dollars  had  been  paid,  and  the 
court  rendered  judgment  for  the  balance. 
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The  main  contention  of  appellant  is,  that  the  findings  of  the 
court  of  the  foregoing  facts  are  not  sustained  \>y  the  eyidence ; 
but  this  contention  cannot  be  maintained.  There  was  a  conflict 
of  evidence  as  to  what  the  contract  between  the  parties  was, 
and  as  to  the  reasonable  value  of  respondent's  services,  etc.; 
but  there  was  certainly  evidence  supporting  respondent's 
contention  on  every  issue  of  fact  which  we  cannot  say  was 
insuflScient  to  warrant  the  finding. 

As  to  the  questions  of  law  involved  in  the  case,  it  seems 
clear  that  as  the  agreement  of  appellant  to  employ  respondent 
as  agent  of  the  building  after  its  completion,  at  the  agreed 
compensation,  was  the  consideration  of  the  latter 's  agreement 
to  take  sixty  dollars  per  month  for  his  previous  services,  the 
failure  of  appellant  to  so  employ  respondent  was  a  breach  of 
the  contract  which  released  the  latter  therefrom,  and  author- 
ized him  to  treat  it  as  rescinded,  and  to  recover  for  his  services 
what  they  were  reasonably  worth.  This,  of  course,  is  the  gen- 
eral rule  applicable  to  such  case,  and  it  is  too  elementary  to 
need  reference  to  authorities.  It  is  contended,  however,  that 
the  rule  does  not  apply  in  the  case  at  bar,  because  the  contract 
for  permanent  employment  was  only  for  an  indefinite  time; 
that  it  cannot  be  specifically  enforced,  and  that  it  could  be 
terminated  by  either  party  upon  reasonable  notice.  But  this 
is  not  an  action  to  compel  a  specific  performance  of  the  con- 
tract for  employment  after  the  completion  of  the  building, 
nor  to  recover  compensation  for  his  services  after  such  com- 
pletion, nor  to  recover  future  profits  which  respondent  might 
have  earned  after  that  time  if  appellant  had  complied  with  his 
said  promise  of  future  employment.  The  action  is  for  services 
rendered  prior  to  the  time  when  the  future  employment  at 
one  hundred  and  fifty  dollars  was  to  commence.  It  is  based 
upon  the  theory  that  appellant's  promise  of  the  future  em- 
ployment was  the  consideration  of  respondent's  promise  to 
do  the  previous  work  for  a  compensation  much  less  than  its 
real  value ;  that  each  of  said  promises  was  part  of  the  contract ; 
and  that  appellant's  refusal  to  perform  his  said  promise  abro- 
gated the  contract  and  entitled  respondent  to  recover  the. 
reasonable  value  of  his  past  services.  This  theory  is  well 
founded  in  legal  principles,  as  it  is  in  considerations  of  justice 
and  fair  dealing. 
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There  are  some  exceptions  to  rulings  of  the  court  on  the 
admissibility  of  evidence  touching  the  value  of  respondent's 
services ;  but  we  do  not  think  that  any  of  such  rulings  were 
erroneous.  The  principal  exception  is  to  the  allowance  of  a 
hypothetical  question  asked  of  respondent's  witness  Deven- 
dorff,  the  ground  of  the  objection  being  that  it  assumes  facts 
of  which  there  was  no  evidence.  The  only  specifications  in  the 
objection  to  the  question  were,  that  it  contained  the  expres- 
sions, ** getting  out  plans"  and  ''superintending  the  construc- 
tion" of  the  building.  Respondent  had  testified  that  he  was 
not  an  architect,  and  it  is  evident  that  the  words  **  getting  out 
plans  for  the  building,"  used  in  the  question,  were  not  in- 
tended to  mean,  and  were  not  understood  by  the  court  to  mean, 
that  respondent,  as  an  architect,  had  prepared  the  plans,  but 
only  that,  as  he  had  previously  testified,  he  had  assisted 
appellant  by  consulting  with  him  and  an  architect  about  plans, 
and  seeing  that  they  were  prepared.  As  to  **  superintending 
the  construction"  of  the  building,  these  words  are  not  in  the 
question.  There  was  some  evidence  as  to  all  the  other  mattera 
contained  in  the  question. 

We  do  not  deem  it  necessary  to  notice  in  detail  the  other 
exceptions  to  the  allowance  of  evidence.  It  is  sufiicient  to  say 
that  they  are  not  tenable,  and  that  they  go  to  the  weight  of  the 
evidence  and  not  to  its  admissibility. 

The  judgment  and  order  appealed  from  are  affirmed. 

Beatty,  C.  J.,  Henshaw,  J.,  and  Lorigan,  J.,  concurred* 
Rehearing  denied. 


[L.  A.  No.  1272.    Department  Two.— January  16,  1903.] 

E.  DOWNING,  Appellant,  v.  ALECK  RADEMACHER,  and 
T.  M.  OSMONT,  Respondents,  and  W.  W.  MIDDLE- 
COFP,  Appellant 

:.  PPEAL— MODIFIOATION  OF  JUDGMINT— COMPLIANCE  WETH  ORDER— DIS- 
CRETION—NBW  Judgment.— Where  npon  a  former  appeal  the  judg- 
ment was  ordered  to  be  modified  in  accordance  with  the  opinion  of 
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this  court,  without  prescribing  the  mode  of  modifying  it,  the  mode 
was  in  the  discretion  of  the  court  below,  and  the  fact  that  the  for- 
mer judgment  was  vacated  and  a  new  judgment  made  to  cover  the 
whole  ground,  was  not  an  improper  mode  of  modifying  the  judg- 
ment, if  no  inconsistency  appears  with  the  opinion  and  order  of 
this  court,  and  no  objection  appears  to  have  been  made  either  to 
the  form  or  to  the  substance  of  the  modified  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion. 

Louttit  &  MiddlecoflP,  and  J.  W.  Ahem,  for  Appellants. 

The  new  judgment  does  not  follow  the  opinion  of  this  court, 
nor  the  findings.  Equity  cannot  relieve  Rademacher  of  a  deed 
he  is  found  to  have  fairly  and  deliberately  made,  nor  take 
Downing's  property  and  give  it  to  Rademacher.  {Parsons  v. 
Smaie,  97  Cal.  647.) 

T.  M.  Osmont,  for  Respondents. 

The  judgment  as  made  conforms  to  the  directions  of  this 
court  in  its  entire  substance.  No  objection  appears  to  have 
been  made  to  the  form  of  the  judgment,  and  the  assent  of 
appellants  thereto  must  be  presumed.  {WUson  v.  Dougherty, 
45  Cal.  34;  Cockrill  v.  Clyma,  98  Cal.  123;  Caruthers  v.  Hens- 
Uy,  90  Cal.  559;  Parker  v.  Altscliul,  60  Cal.  380.) 

HAYNES,  C. — This  appeal  is  taken  by  plaintiff.  Downing, 
and  defendant  Middlecoff  from  a  modified  judgment  entered 
in  said  action,  in  supposed  compliance  with  an  order  of  this 
court  made  upon  a  former  appeal,  wherein  Rademacher  and 
Osmont  were  appellants.  The  action  was  brought  by  Downing 
to  quiet  title  to  a  mining  claim.  The  facts  in  the  case  are 
fully  stated  in  the  opinion  of  Temple,  J.,  rendered  upon  the 
former  appeal,  and  reported  in  133  Cal.  220,^  and  need  net  be 
repeated  here.  The  decree  of  the  court  below,  from  which  the 
fc>rmer  appeal  was  taken,  quieted  the  title  of  Downing  and 
Middlecoff,  and  adjudged  them  to  be  the  owners  in  fee  of  the 
interests  claimed  by  them  against  Rademacher  of  all  equities 
under  the  contract  in  reference  to  the  two-thirds  interest 
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conveyed  by  him  to  Downing,  which  contract  was  entered 
into  at  the  time  the  conveyance  was  made  and  was  part  of 
the  same  transaction. 

Upon  said  former  appeal,  this  court  came  to  the  following 
conclusion  and  made  the  following  order: — 

"The  respondents  are  not  entitled,  under  the  findings,  to 
have  their  titles  quieted  as  against  Bademacher  and  his  gran- 
tee, appellants  here,  but  said  appellants  are  entitled  on  said 
findings  to  a  decree  that  Downing  took,  and  he  and  his  grantee 
now  hold  their  interests  in  said  mining  claim,  subject  to  the 
contract  entered  into  by  Downing  and  Bademacher,  and  it  is 
ordered  that  the  decree  be  modified  accordingly."  {Downing 
V.  Bademacher,  133  Cal.  227.*) 

Appellants  complain  that  instead  of  modifying  the  judg- 
ment, as  directed  by  this  court,  the  superior  court  set  aside 
and  vacated  the  former  judgment,  and  entered  a  new  judg- 
ment, to  the  effect  that  the  plaintiff,  Downing,  and  his  grantee 
did  not  own  any  interest  at  all  in  the  real  property  constituting 
the  mining  claim,  and  adjudged  that  Bademacher  and  Os- 
mont  owned  the  claim,  and  that  the  only  interest  Downing 
and  Middlecoff  had  in  the  mine  was  a  privilege  to  work  it  for 
gold  and  minerals. 

Upon  receiving  the  remittitxt^r  of  this  court,  the  court  below 
ordered  that  its  former  decree.be  vacated,  and  further  ordered, 
adjudged,  and  decreed,  '*in  conformity  with  the  opinion  and 
decree  of  the  supreme  court  herein,  and  of  the  findings"  here- 
tofore filed  therein,  **that  all  the  right,  title,  or  interest  of  the 
plaintiff,  Edward  Downing,  and  of  his  grantee,  the  defendant 
W.  W.  Middlecoff,  in  or  to  the  Baron  mine  or  mining  claim, 
in  the  pleadings  and  hereinafter  described,  is  founded  upon 
the  conveyance  from  the  defendant  Aleck  Bademacher  to  the 
plaintiff,  dated  January  11,  1897,  in  the  pleadings  referred 
to,  and  the  contemporaneous  contract,  designated  as  Exhibit 
B,  annexed  to  the  answer  and  cross-complaint  of  the  defend- 
ants Aleck  Bademacher  and  T.  M.  Osmont ;  that  said  convey* 
ance  was  made  to  said  Downing  on  condition  that  he  work  said 
mine  in  any  reasonable  way  he  may  see  fit,  and  deliver  to  said 
Bademacher  and  his  grantee,  without  cost  to  them  or  either  of 
them,  one  third  of  all  the  gold  and  other  minerals  and  products 
^85  Am.  St  Bep.  160. 
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of  such  mining  operations  on  said  mine;  that  the  only  right, 
title,  or  interest  owned,  held,  or  possessed  by  said  Downing 
or  said  Middlecoff  is  the  right  or  privilege  to  work  said  mine 
under  the  terms  and  conditions  in  said  contract  expressed; 
that  the  defendant  Middlecoff  has  succeeded  to  and  is  the 
owner  of  one  fifth  of  the  right  or  interest  of  said  Downing 
so  acquired  in  said  mine  by  said  Downing  as  aforesaid;  that 
the  plaintiff,  Downing,  and  his  said  grantee  took  and  now 
hold  their  said  respective  interests  in  said  mine  or  mining 
property  subject  to  said  contract,  Exhibit  B,  entered  into  be- 
tween said  Downing  and  said  Bademacher  as  aforesaid ;  that 
the  plaintiff  and  his  said  grantee  have  no  other  right,  title, 
or  interest  in  or  to  said  mine  or  mining  claim  than  the  said 
right  or  interest  so  acquired  from  said  Bademacher,  as  here- 
inabove declared,  and  they  are  not  entitled  to  have  their  said 
title  or  interest  quieted  as  against  said  Bademacher  and  his 
grantee,  the  said  Osmont." 

The  other  portions  of  the  amended  decree  are  consistent 
with  the  foregoing,  and  need  not  be  quoted.  It  also  sets  out 
in  full  the  said  contract  above  referred  to,  which  was  fully 
discussed  and  construed  on  the  former  appeal. 

In  their  brief,  appellants  insist  that  Downing,  by  his  deed, 
became  vested  with  the  ownership  of  two  thirds  of  the  land; 
that  it  may  be  that  the  land  is  valuable  for  farming,  or  graz- 
ing, or  water  purposes,  outside  of  the  fact  whether  or  not  it 
contains  valuable  minerals.  But  this  is  only  a  restatement 
and  discussion  of  questions  disposed  of  by  the  former  appeal. 
It  was  then  said:  ''The  deed  and  agreement  constitute  one 
instrument,  and  must  be  read  as  though  each  referred  to  the 
other  and  expressly  incorporated  its  terms.  .  •  .  Under  this 
contract  and  deed  all  Downing  acquired  was  the  right  to  work 
the  mine  in  his  own  way,  on  condition  that  he  deliver  to 
Bademacher  one  third  of  the  valuable  minerals  obtained.  The 
conveyance  was  in  effect  subject  to  this  condition.'*  We  see 
nothing  in  the  judgment  as  entered  inconsistent  with  the 
opinion  and  order  of  this  court  upon  the  former  appeal.  The 
fact  that  the  former  judgment  was  vacated  and  a  new  judg- 
ment made  to  cover  the  whole  was  not  an  improper  mode  of 
modifying  the  original  judgment.  The  order  did  not  pre- 
scribe the  mode  of  modifying  it,  and  the  mode  was  therefore 
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in  the  discretion  of  the  court  below ;  nor  does  it  appear  that 
appellants  made  any  objection  to  either  the  form  or  sub- 
stance of  the  modified  judgment,  or  suggested  any  changes 
to  be  made  therein,  while  their  brief  principally  argues  the 
merits  of  the  case  considered  on  the  former  appeaL 

I  advise  that  the  modified  judgment  here  appealed  trom  be 
affirmed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  modified 
judgment  here  appealed  from  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[8.  F.  No.  2776.    Department  Two.— January  16,  1903.] 

CALIFORNIA  IRON  CONSTRUCTION  COMPANY  et  al., 
Respondents,  v.  WILLIAM  B.  BRADBURY,  Appellant, 
and  R.  0.  CHANDLER,  and  HENRY  FOYE,  Respond- 
ents. 

Mechanics'  Liens— Foreclosurk— Validity  ot  Conteact— Findings.— 
Where  the  evidence  shows  the  existence  of  a  building  contract  in 
writing,  the  court  should  not  find  that  there  was  no  contract,  but 
should  set  forth  the  fact  of  its  existence^  together  with  other  facta 
bearing  on  its  validity,  relegating  the  legal  conclusion  as  to  its 
invalidity  to  the  conclusions  of  law. 

Id.— Findings  against  Evidence.— Where  the  written  contract,  specifi- 
cations, and  drawings,  signed  by  all  of  the  parties,  were  produced  as 
evidence  from  the  recorder's  office,  and  were  legally  unobjectionable, 
findings  that  the  contract  was  not  reduced  to  writing,  signed  by  the 
parties,  or  filed  in  the  recorder's  office  are  against  the  evidence. 

Id.— Untenable  Objections— CRKDfT  of  Old  House- Bbtersnob  to 
Adjoining  House  as  Pattern.— The  objections  that  it  appears 
from  a  memorandum  in  the  specifications  that  the  old  house  on  the 
premises  was  taken  by  the  contractor  at  an  agreed  price  of  one 
hundred  dollars,  which  was  deducted  from  the  original  price  agreed 
upon  prior  to  the  written  contract,  leaving  the  amount  as  stated  in 
the  written  contract,  and  that  reference  was  made  in  the  specifi- 
cations to  the  adjoining  house  of  the  owner  bb  a  pattern  of  con- 
struction, are  each  untenable  and  do  not  affect  the  validity  of  the 
written  contract  and  specifications  as  recorded. 
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APPEALS  from  judgments  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  orders  denying 
and  dismissing  motions  for  a  new  trial.  Frank  J.  Murasky, 
Judge. 

The  facts  are  stated  in  the  opinion. 

E.  C.  Chapman,  for  Appellant. 

The  contract  is  not  void  for  uncertainty.  {Joost  v.  Sullivan, 
111  Cal.  293.)  All  that  is  required  by  the  statute  is  a  sub- 
stantial compliance  therewith.  (Code  Civ.  Proc.,  sec.  1184.) 
The  designs  and  plans  of  the  other  building  are  not  a  part 
of  the  contract^  but  only  conformity  therewith  as  specified. 
Details  were  not  necessary  to  be  filed  with  the  recorder  when 
this  contract  was  made.  (Blinn  Lumber  Co,  v.  Walker,  129 
Gal.  62.) 

William  H.  Jordan,  F.  A.  Meyers,  and  Walter  S.  Brann, 
for  Bespondents. 

The  contract  was  void  because  the  specifications  of  the  ad- 
joining house  were  not  reduced  to  writing  and  recorded,  but 
were  left  uncertain,  indefinite,  and  ambiguous.  (Code  Civ. 
Proc.,  sec.  1549;  Meux  v.  Hague,  91  Cal.  442.)  A  writing 
partly  in  parol  must  be  construed  as  wholly  in  parol.  {Louis- 
vUle  etc.  Ey.  v.  Reynolds,  118  Ind.  170.)  The  record  must 
show  all  that  the  parties  agreed  upon.  {West  Coast  Lumber 
Co,  V.  Knapp,  132  Cal.  79,  84;  Butterworth  v.  Levy,  104  Cal. 
506;  Kellogg  v.  Howes,  81  Cal.  170;  Willamette  etc.  Co.  v. 
College  Co,,  94  Cal.  229,  233.) 

SMITH,  C. — The  defendant  Bradbury  appeals  from  two 
judgments  against  him, — ^the  one  in  favor  of  certain  material- 
men and  others  foreclosing  liens  upon  his  property  incurred 
in  the  construction  of  a  building  thereon,  the  other  a  money 
judgment  in  favor  of  the  contractor,  one  Chandler;  and  he 
also  appeals  in  each  case  from  an  order  denying  his  motion 
for  new  trial.  With  regard  to  the  former  judgment,  there 
is  no  dispute  as  to  the  validity  or  the  amount  of  the  liens ;  but 
it  is  found  by  the  court  that  the  agreement  for  the  construc- 
tion of  the  building  was  not  reduced  to  writing,  signed  by  the 
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parties,  or  filed  in  the  recorder's  office,  and  accordingly  judg- 
ment was  rendered  for  the  whole  amount  of  the  liens.  In  the 
case  of  Chandler  (besides  a  similar  finding  as  to  the  contract)^ 
it  is  found,  in  effect,  that  there  is  due  to  him,  under  the  agree- 
ment as  found  by  the  court,  the  sum  of  $1,003.36.  These 
findings,  it  is  claimed  by  the  appellant,  are  not  justified  by  the 
evidence,  and  this  contention  must,  we  think,  be  sustained. 

With  regard  to  the  former  finding,  it  appears  from  the 
statement  that  the  written  contract,  specifications,  and  draw- 
ings under  which  the  house  was  built — all  signed  by  the  par- 
ties— ^were  produced  at  the  trial  from  the  recorder's  office  and 
put  in  evidence,  and  they  now  appear  in  the  record.  It  is 
difficult,  therefore,  to  understand  how  the  court  could  find- 
as  it  did;  but  from  the  respondents'  brief  we  may  gather 
that  the  theory  of  the  finding  is,  that  the  actual  contract  was 
void  for  want  of  compliance  with  statutory  requirements.  But 
assuming  this  to  be  the  case,  yet  it  does  not  justify  the  finding. 
For,  with  regard  to  findings,  there  is  a  wide  difference  be- 
tween a  void  contract,  or  contract  declared  to  be  void  by  law, 
and  no  contract.  For  in  the  former  case,  where  there  is  an 
agreement  between  competent  parties,  there  is,  ex  v%  termini, 
a  contract,  and,  where  the  agreement  is  in  writing,  a  written 
contract.  Hence,  where  the  evidence  shows  the  existence  of  a 
contract,  the  fact,  with  the  facts  bearing  on  its  validity, 
should  be  found,  relegating  to  the  conclusions  of  law — if  the 
court  should  be  of  such  opinion — the  legal  conclusion  that  it 
is  void.    (Code  Civ.  Proc,  sec.  633.) 

Nor  do  we  see  anything  in  the  contract  to  justify  such  a 
conclusion.  It  seems  to  have  been  drawn  by  a  professional 
architect,  and  apparently  with  care  and  skill,  and  the  objec- 
tions urged  to  it  are  hardly  worthy  of  serious  consideration. 
One  of  them  is,  that,  pending  the  settlement  of  the  terms  of 
the  contract,  it  was  agreed — ^as  appears  from  a  memorandum 
in  the  specifications — that  the  old  house  on  the  property  was 
to  be  the  property  of  the  contractor,  with  the  privilege  of 
removing  it,  or  of  using  the  material,  where  suitable,  in  the 
new  building,  and,  according  to  the  finding,  that  the  house 
was  to  be  taken  by  him  at  the  agreed  value  of  $100,  which  ac- 
cordingly was  deducted  from  the  contract  price  originally 
agreed  upon,  leaving  the  amount  as  in  the  written  contract, 
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$8,052.  But  we  can  see  nothing  objectionable  in  this.  The 
transfer  of  the  house — which  was  an  executed  transaction — 
was  antecedent  to  the  contract  as  executed,  and  formed  no 
part  of  it. 

Another  objection  is,  that  in  the  specifications  reference  is 
made  to  the  adjoining  house  of  the  owner,  and  to  portions  of 
the  work  thereon  or  therein,  as  patterns  or  samples  for  por- 
tions of  the  work  contracted  for;  as,  for  example,  in  the  fol- 
lowing provision  of  the  specifications:  "All  outside  finish  of 
every  kind  and  description  shall  be  in  strict  conformity  with 
that  «f  the  adjoining  building,*' — ^"AU  inside  finish  of  every 
kind  and  description,  doors,  windows,  etc.,  .  .  .  shall  conform 
in  finish  and  material  to  the  work  of  the  adjoining  building  on 
the  south,  except,''  etc., — ^**A11  closets  shall  be  fitted  up  in  the 
same  manner  as  closets  of  adjoining  building,  with  shelves, 
clothes-hooks,  etc.,  complete," — ^''The  mantels  to  be  of  the 
same  pattern,  finish,  and  material  as  the  mantels  in  the  ad- 
joining building,  with  tile  facing  and  hearth,"  etc.  But  to 
this  we  can  see  no  objection,  but  are  rather  inclined  to  think 
it  a  peculiarly  satisfactory  mode  of  specification.  Nor  do  we 
think  the  objection  tenable  that  the  old  house  thereby  became 
part  of  the  contract,  and  hence  that  the  whole  contract  was 
not  filed  in  the  recorder's  oflfice.  All  written  contracts  refer 
to  matters  dehors  the  instrument,  but  such  matters  (except 
where,  as  in  West  Coast  Lximber  Co,  v.  Knapp,  122  Cal.  79, 
the  matter  referred  to  is  another  writing)  do  not  become  a 
part  of  the  instrument.  Thus  monuments  and  natural  ob- 
jects called  for  in  a  deed  cannot  with  any  propriety  be  said  to 
be  part  of  the  deed ;  nor  where  goods  are  sold  or  contracted  to 
be  sold  by  sample  can  the  sample  be  said  to  be  part  of  the  con- 
tract, though  conformity  to  sample  doubtless  is.  Nor  is  the 
case  different  here,  where  work  is  contracted  to  be  done  ac- 
cording to  a  specified  pattern  or  sample. 

We  are  of  the  opinion,  therefore,  that  the  requirements  of 
the  law  with  reference  to  the  execution  and  filing  of  the  con- 
tract were  fully  complied  with.  These  requirements  are 
either  the  filing  of  the  contract  or  of  a  memorandum  as  pre- 
scribed ;  and  to  comply  with  the  former  of  these  alternatives 
it  i?  sufficient  that  the  contract  filed  be  sufficient,  under  the 
ordinary  rules  of  law,  to  constitute  a  written  contract. 
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In  the  Chandler  case,  the  court  finds  the  original  contract 
price  to  be  $8,152  (being  the  amount  given  in  the 
written  contract,  with  $100  added  for  the  agreed  value 
of  the  house),  and  to  this  it  adds  $729.68  for  changes 
in  the  building,  and  $851  for  extra  work  and  mate- 
rials, less  $310.13  for  agreed  omissions,  thus  making  the 
total  contract  price  $9,422.55,  on  which  it  is  found  the 
defendant  is  entitled  to  a  credit  of  $8,419.19  for  cash 
paid  and  for  the  liens  due,  thus  leaving  a  balance  of 
$1,003.36  due  the  plaintiff.  But  it  is  claimed  by  the  appel- 
lant, and  we  think  rightly,  that  the  item  of  $729.68  is  an  im- 
proper charge,  being  merely  the  contractor's  estimate  of  the 
value  of  all  changes  in  construction,  and  therefore  including 
the  cost  of  all  extra  work  and  materials;  and  it  is  further 
claimed,  and  apparently  with  justice,  that  from  the  amount  of 
$851  for  extra  work  and  materials  there  should  be  deducted 
two  items  improperly  charged, — ^the  one  for  "iron  work, 
$34.26,"  and  the  other  for  "extra  mill  work,  $276.52.'*  Mak- 
ing  these  deductions,  there  would  remain  due  to  the  con- 
tractor for  extra  work  and  materials  the  sum  of  $540.22, 
which  agrees  very  closely  with  the  amount  alleged  in  his  suit 
for  foreclosure,  tried  together  with  the  suits  involved  in  this 
appeal,  where  the  amount  is  given  as  $542.32.  It  is  very 
clear,  therefore, — ^without  passmg  definitely  upon  all  the  spe- 
cific items  of  the  account, — ^that  the  estimate  of  the  court  is 
excessive. 

We  do  not  pass  upon  the  claim  of  the  appellant  Bradbury 
to  a  credit  for  the  items  of  work  specified  in  his  complaint  as 
omitted  by  Chandler  and  done  by  himself.  On  the  record 
before  us,  it  is  not  apparent  that  he  was  entitled  to  these 
credits,  or  that  the  court  erred  in  excluding  evidence  with 
regard  to  them ;  nor,  at  least  with  reference  to  some  of  them, 
is  the  contrary  clear.  We  leave  the  question,  therefore,  to  be 
determined  by  the  lower  court  on  a  new  trial. 

For  the  reasons  given  we  advise  that  the  judgments  and 
orders  appealed  from  be  reversed  and  the  causes  remanded 
for  new  trial. 

Haynes,  C,  and  Cooper,  C,  concurred.. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ments and  orders  appealed  from  are  reversed  and  the  causes 
remanded  for  new  trial. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  delivered  the  following  dissenting  opinion, 
February  16,  1903:— 

BEATTY,  C.  J.— I  dissent  from  the  order  of  the  court 
denying  a  rehearing.  As  to  the  case  of  the  lien  claimants,  I 
think  the  position  of  the  respondent  has  been  misunderstood, 
and  is  therefore  not  fairly  presented  in  the  opinion  of  the 
court.  The  contract  for  the  erection  of  the  building,  as  re- 
duced to  writing  and  recorded,  stated  the  contract  price  at 
$8,052.  But  the  court  found  that  the  real  price  agreed  to  be 
paid  for  the  improvement  was  $8,152.  If  the  real  considera- 
tion agreed  to  be  paid  was  one  hundred  dollars  more  than 
the  consideration  stated  in  the  written  and  recorded  contract, 
then  it  seems  to  me  that  the  conclusion  of  the  trial  court  was 
correct, — that  the  contract,  under  section  1183  of  the  Code  of 
Civil  Procedure,  was  void  as  to  the  lienors,  and  that  they 
were  entitled  to  have  a  judgment  for  the  full  amount  of  their 
claims  made  a  lien  upon  the  property  of  the  appellant.  The 
difference  between  $8,052  and  $8,152  is  trifling,  it  is  true,  but 
the  principle  governing  the  case  is  just  the  same  as  if  the  dif- 
ference between  the  actual  price  and  the  stated  price  was 
relatively  much  greater.  The  reason  why  the  contract  price 
was  stated  at  one  hundred  dollars  less  in  the  written  contract 
than  as  actually  agreed  was,  that  the  contractor  was  to  take 
the  old  building  at  a  valuation  of  one  hundred  dollars,  and  it 
was  agreed  that  the  price  as  stated  in  the  written  contract 
should  be  reduced  in  that  amount.  If  the  property-owner 
agrees  with  the  contractor  that  the  proper  cost  of  a  proposed 
improvement  is  five  thousand  dollars,  and  because  the  con- 
tractor is  already  indebted  to  him  in  the  sum  of  two  thousand 
dollars  proposes,  and  the  contractor  agrees,  that  in  considera- 
tion of  the  cancellation  of  that  debt  the  price  in  the  written 
contract  should  be  stated  at  three  thousand  dollars,  no  one 
could  doubt  that  the  recording  of  the  contract  in  that  form 
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would  be  a  violation  of  the  spirit  and  a  transgression  of  the 
policy  of  the  Mechanics'  Lien  Law.  No  distinction  can  be 
drawn  between  the  supposed  case  and  this  case,  except  upon 
principle  of  de  minimis,  and  that  principle  I  think  we  have 
no  right  to  apply.  For  this  reason  I  think  that  the  judgment 
in  favor  of  the  lienors  should  have  been  affirmed,  as  well  as 
the  order  denying  a  new  trial.  In  the  other  case  I  agree  with 
the  views  of  the. court,  that  the  judgment  is  erroneous.  But 
the  respondent  in  his  petition  for  a  rehearing  has  asked  the 
court,  instead  of  reversing  the  judgment  and  order  in  that 
case,  and  sending  it  back  for  a  new  trial,  to  simply  modify  the 
judgment  by  striking  out  those  items  which  it  is  held  upon 
the  evidence  he  was  not  entitled  to  recover.  I  see  no  good 
reason  for  denying  this  request. 


[L.  A.  No.  1269.    In  Banlc— January  16,  1903.] 

NANCY     MATHEW,     Respondent,     v.      GEORGE     W. 
MATHEW,  Appellant 

Chattel  Moetgage— Bight  of  Possession— Conversion  bt  Exeoutob 
—Sale  under  Order  of  Court— Action  by  Mortgagee.— Where  a 
chattel  mortgage  confers  the  right  of  possession  of  the  personal 
property  mortgaged  after  default  in  payment  of  the  mortgage  debt, 
the  mortgagee,  after  such  default,  may  maintain  an  action  for 
conversion  of  the  property  against  the  executor  of  the  deceased 
mortgagor,  who  has  sold  the  property,  after  demand  for  possession 
by  the  mortgagee,  though  sold  for  the  alleged  benefit  of  the  estate 
under  order  of  the  court 

Id.— Effect  of  Death  of  Mortgagor- Eesponsibilitt  of  Executor— 
Befusal  to  Yield  Possession.— The  death  of  the  mortgagor  did 
not  affect  the  rights  of  the  mortgagee  under  the  contract,  and  the 
executor  possessed  no  new  rights  to  the  property,  and  cannot  avoid 
his  responsibility  for  a  tortious  conversion  thereof  by  claiming 
that  it  was  committed  for  the  benefit  of  the  estate  under  the  order 
of  the  court.  The  refusal  of  the  executor  to  yield  the  possession 
on  demand  to  the  mortgagee  was  a  conversion  of  the  mortgagee's 
interest  in  the  property. 

Id.— Presentation  of  Claim— Bights  of  Mortgagee  not  Waited.— 
The  mortgagee  did  not  waive  any  right  or  interest  in  the  mortgaged 
property  by  presenting  to  the  executor  a  claim  for  the  amount  due 
on  the  chattel  mortgage. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County.    E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

Robert  L.  Hargrave,  for  Appellant. 

The  order  of  the  court  relieved  the  executor  from  responsi- 
bility. (7  Am.  &  Eng.  Ency.  of  Law,  p.  359;  HaUeck  v. 
Oay,  9  Cal.  195-196;  Richardson  v.  Knight,  69  Me.  285;  Smith 
V.  Wilmington  Coal  Co.,  83  111.  498.)  The  presentation  of 
the  claim  against  the  estate  and  its  allowance  precluded  any 
suit  for  damages  against  the  executor.  {Holt  Mfg.  Co.  v. 
Eivings,  109  Cal.  353.)  The  allowance  of  the  claim  was  a 
judgment  for  the  amount  against  the  estate.  (Civ.  Code,  sec. 
1497;  Walkerly  v.  Bacon,  85  Cal.  137;  Holt  Mfg.  Co.  v.  Sw- 
ings, 109  Cal.  353;  Fratt  v.  Hunt,  108  Cal.  288.)  The  legal 
title  was  in  the  mortgagor.  (Alferitz  v.  Borgwardt,  126  Cal. 
201;  Bank  of  Ukiaih  v.  Moore,  106  Cal.  673.) 

6.  &  A.  Webster,  for  Respondent. 

Defendant's  refusal  to  deliver  the  property  upon  demand 
to  the  mortgagee,  who  had  the  right  of  possession  by  the  terms 
of  the  contract,  was  a  conversion.  (Steele  v.  Marsicano,  102 
Cal.  666,  670;  Arzaga  v.  VUlalba,  85  Cal.  194.)  The  sale  in 
small  parcels  at  public  auction  to  numerous  persons  destroyed 
the  security  and  rendered  the  executor  liable  for  actual  con- 
version 01  u.  (Civ.  Code,  sec.  2929 ;  Lowe  v.  Wing,  56  Wis.  31 ; 
Chamberlain  v.  Clemence,  8  Gray,  389;  Whitney  v.  Lowell, 
33  Me.  318 ;  Ashmead  v.  Lowell,  23  Conn.  70 ;  5  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  996.)  The  executor  was  personally 
responsible  for  his  tortious  act.  (Eustace  v.  Johns,  38  Cal. 
3 ;  Melone  v.  Davis,  67  Cal.  279 ;  Sterrett  v.  Barker,  119  Cal. 
492;  Van  Slooten  v.  Dodge,  145  N.  Y.  327;  Atkinson  v.  Breed- 
ing, 56  Iowa,  26.^)  The  making  of  the  sale  under  the  order 
of  the  court  cannot  justify  the  executor's  tort.  (Crescent 
City  Ice  Co.  v.  Stafford,  3  Woods,  94;  11  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  note,  p.  943.)  No  rights  were  lost  pr  waived 
under  the  chattel  mortgage  by  presenting  the  claim  on  the 

^  52  Am.  St.  Bep.  118  (note). 
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chattel  mortgage.     (Code  Civ.  Proc,  sec.  1500;  Hibemia  8. 
and  L.  Soc.  v.  Hayes,  56  Cal.  297,  302.) 

GRAY,  C. — This  action  is  brought  to  recover  damages  for 
the  conversion  of  certain  farm  implements  and  other  personal 
property.  The  findings  of  the  court  and  judgment  were 
in  plaintiff's  favor,  and  the  defendant  appeals  from  said 
judgment. 

The  findings  show  that  the  defendant  came  into  possession 
of  the  property  in  question  a£  the  executor  of  the  last  will  of 
John  H.  Mathew,  deceased;  that  said  deceased  had  in  his 
lifetime  given  plaintiff  a  chattel  mortgage  upon  said  prop- 
erty to  secure  a  note  given  by  him  to  her  for  the  sum  of  five 
hundred  dollars  and  interest,  and  falling  due  on  December 
28,  1898 ;  in  said  mortgage  it  was  provided  that  upon  default 
in  the  payment  of  said  note,  the  mortgagee  might  take  pos- 
session of  the  property,  using  all  necessary  force  so  to  do,  and 
proceed  to  sell  the  same  to  satisfy  the  note ;  that  the  mortgagor 
made  default  in  the  payment  of  said  note,  and  had  so  re- 
mained in  default  ever  since  the  same  was  due,  and  no  part  of 
the  note  had  been  paid,  except  certain  interest  thereon;  that 
on  May  22,  1899,  defendant,  as  executor  of  said  deceased,  sold 
the  said  property,  under  an  order  of  the  superior  court,  in 
separate  parcels  to  various  purchasers ;  that  on  said  May  22d, 
and  before  said  sale,  plaintiff  duly  demanded  possession  of 
all  said  property,  except  three  horses,  but  defendant  refused 
to  deliver  the.  same  or  any  part  thereof  to  plaintiff,  and  there- 
after sold  and  disposed  of  the  same  as  aforesaid.  It  also  ap- 
pears from  the  evidence,  without  conflict,  that  the  three 
horses  not  mentioned  in  the  demand,  though  included  in  the 
mortgage,  would  not  have  been  delivered  by  defendant  if 
demanded. 

1.  It  is  true  that  under  section  2888  of  our  Civil  Code  the 
legal  title  of  mortgaged  property  is  in  the  mortgagor;  and 
yet  at  the  same  time  it  must  be  admitted  that  the  mortgagee 
has  an  interest  in  the  mortgaged  property;  and  here,  this 
interest  being  by  the  very  terms  of  the  mortgage  contract 
coupled  with  a  right  of  possession,  the  refusal  to  yield  that 
possession  on  demand  amounted  to  a  deprivation  of  a  valuable 
right  which  the  mortgagee  had  in  the  property,  and  was  a 
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conversion  of  his  interest  in  such  property.  The  possession 
of  the  property,  and  its  delivery  on  the  sale  to  satisfy  the 
debt,  would  naturally  tend  to  increase  the  price  that  it  might 
bring,  and  the  inability  to  deliver  would  naturally  decrease 
that  price,  and  thus  the  want  of  possession  in  the  nfortgagee 
would  depreciate  the  value  of  the  mortgage  security  and 
greatly  impair  his  interest  in  the  property.  The  legal  title 
is  not  always  necessary  to  an  action  for  conversion,  but  any 
special  valuable  interest  in  the  property,  accompanied  with 
the  right  of  possession,  is  a  sufficient  title  upon  which  to  base 
the  right  of  such  an  action.  We  quote  the  language  of  the 
supreme  court  of  Wisconsin  in  a  case  similar  to  this:  **His 
right  to  recover  against  any  person  unlawfully  converting  the 
same  in  hostility  to  his  rights  as  mortgagee,  was  just  as  per- 
fect as  if  he  had  been  the  absolute  owner  thereof;  the  only 
diflEerence  being  that  as  against  persons  claiming  under  the 
mortgagor  or  his  assignee  his  right  to  damages  would  be  lim- 
ited to  the  amount  due  upon  his  mortgage,  and  not  the  value 
of  the  property,  if  such  value  exceeded  the  amount  so  due.'* 
(Smith  V.  Konst,  50  Wis.  360.) 

The  death  of  the  mortgagor  did  not  affect  the  rights  of  the 
mortgagee  under  the  contract,  and  the  executor  possessed  no 
new  rights  to  the  property,  or  to  the  possession  of  it,  that  were 
not  in  the  mortgagor  in  his  lifetime.  On  default  in  the  pay- 
ment of  the  note,  the  mortgagee  had  the  right  of  possession 
of  the  property,  as  well  against  the  executor  of  the  mortgagor 
as  against  the  mortgagor  himself.  It  is  equally  clear  that  the 
executor  cannot  avoid  personal  responsibility  for  his  tortious 
act  by  claiming  that  it  was  committed  for  the  benefit  of  the 
estate  under  the  order  of  the  court.  He  was  not  ordered  by 
the  court  to  refuse  to  deliver  property  the  rightful  possession 
of  which  was  in  the  party  demanding  it. 

There  is  nothing  in  the  cases  of  Alferitz  v.  Borgwardt,  126 
Cal.  201,  and  Bank  of  Uhiah  v.  Moore,  106  Cal.  673,  in  con- 
flict with  the  foregoing.  In  neither  of  these  cases  does  it 
appear  that  there  was  any  contract  in  the  mortgage  that  the 
mortgagee  should  be  entitled  to  the  possession  of  the  mort- 
gaged property. 

The  facts  found  by  the  court  show  just  what  the  title  of 
the  plaintiff  to  the  property  in  dispute  was,  and  it  was  not 
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essential  that  the  court  should  find  in  terms  that  she  was  the 
owner  of  the  property. 

Plaintiff  did  not  waive  any  right  or  interest  in  the  prop- 
erty mortgaged  by  presenting  to  the  executor  a  claim  for  the 
amount  due  her. 

There  was  no  contention  made  anywhere  in  the  course  of 
the  case  that  the  mortgagor  was  not  the  owner  of  the  property, 
or  that  he  for  any  reason  had  not  the  right  to  mortgage  it  to 
plaintiff;  and  there  being  no  issue  on  the  question,  it  was  not 
necessary  to  find  upon  it.  Of  course,  the  fact  found,  that  he 
mortgaged  the  property,  carries  with  it,  as  against  him  and 
his  successors,  the  inference  that  he  owned  and  had  a  right 
to  so  mortgage  it 

We  advise  that  the  judgment  be  affomed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Shaw,  J.,        Van  Dyke,  J.,      Angellotti,  J., 

Lorigan,  J.,    McParland,  J., 
Rehearing  denied. 


[Crim.  No.  918.    Department  Two.— January  17,  1903.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  HOAGLAND  et 
al..  Defendants;  ALBERT  MEYERS,  Appellant. 

Ckiminal  Law— Grand  Larceny— Insuitioienct  of  Evidince— Testi- 
KONT  OF  AoooMPLiOE.— A  conviction  for  grand  larceny  cannot  be 
sustained,  where  the  only  testimony  relating  to  the  offense  charged 
is  that  of  an  accomplice,  uncorroborated  by  any  other  evidence,  and 
whose  testimony,  if  believed,  tended  to  show  the  absence  of  the 
union  of  act  and  intent  required  to  be  present  in  every  crime. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County  and  from  an  order  denying  a  new  trial* 
J.  M.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion. 

Weldon  &  Held,  for  Appellant 
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Tirey  L.  Ford,  Attorney-General,  A.  A.  Moore,  Jr.,  Deputy 
Attorney-General,  W.  G.  Poage,  District  Attorney,  and  J. 
Q.  White,  for  Respondent. 

CHIPMAN,  C. — ^Albert  Meyers,  appellant,  was  informed 
against,  with  two  other  defendants,  for  the  crime  of  larceny, 
committed  by  stealing  a  cow  from  one  Lacy  Gray  in  Trinity 
County,  and  driving  said  cow  to  Mendocino  County  and  there 
selling  her.  Appellant  was  granted  a  separate  trial  and  was 
found  guilty.  He  appeals  from  the  judgment  of  conviction 
and  from  the  order  denying  motion  for  a  new  trial. 

It  is  claimed  that  the  evidence  is  insufficient  to  justify  the 
verdict.  We  entirely  agree  with  defendant  in  this  contention. 
It  appears  that  Gray  missed  a  cow  early  in  January,  1902, 
and  employed  one  Yann  to  find  her.  Yann  testified  that  he 
learned  that  some  cattle  had  been  driven  out  of  the  neigh- 
borhood. He  took  the  trail  and  followed  it  to  defendant 
French's  house.  The  tracks  did  not  follow  well-known  trails, 
but  kept  away  from  them  over  a  rough  country.  He  lost  the 
tracks  here,  but  afterwards  found  tracks,  and  traced  them  to 
Hale's  place  towards  Covelo.  He  followed  no  farther,  but 
afterwards  found  Gray's  cow  in  Bound  Yalley,  where  French 
had  sold  her  and  five  other  cattle  to  one  Al  Want  Witness 
Wyrick  testified  that  he  was  trapping  "on  the  opposite  side 
of  the  ridge  from  Yellow  Jacket's  (French's)  house,"  but  had 
never  seen  the  house.  He  testified  in  chief  as  follows:  ''I 
remember  seeing  some  parties  driving  cattle  out  of  that 
country  last  January.  I  was  about  50  or  75  yards  from  them. 
They  were  driving  five  or  six  head.  I  only  recognized  them 
in  my  own  mind ;  their  backs  were  to  me,  and  I  thought  that  I 
recognized  one  as  being  Yellow  Jacket,  but  the  other  one  I 
could  not  tell.  Yellow  Jacket  is  an  Indian.  I  had  never  seen 
Albert  Meyers,  the  defendant,  before.  I  have  seen  him  since 
in  Round  Yalley;  it  was  at  the  time  of  the  preliminary  ex- 
amination of  this  case.  After  seeing  him  in  Bound  Yalley  I 
could  not  say  positively  that  I  could  recognize  him,  because  I 
did  not  know  him.  After  seeing  him  in  Bound  Yalley  I 
thought  he  was  one  of  the  parties  driving  the  cattle.  There 
were  two  parties  driving  the  cattle.  I  met  Bob  Hoaglen  about 
150  yards  from  there."     On  cross-examination  he  testified: 
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''I  am  not  positive  that  this  defendant  [Meyers]  is  the  man 
that  I  saw  out  there  that  day  driving  cattle.  I  will  not  swear 
now  positively  that  it  is  tliis  defendant;  only  through  my 
mind,  that  is  all  the  way  I  formed  an  opinion.  I  never  saw 
his  face  out  there;  I  have  never  seen  his  face."  He  testified 
that  he  did  not  know  the  cattle ;  that  Meyers  and  French  were 
driving  away  from  him  with  their  backs  to  him  some  distance 
off;  and  he  testified  that  he  was  not  certain  that  French  was 
one  of  the  men.  Witness  Al  Want  testified  that  he  bought  the 
cattle  about  two  miles  from  Covelo;  that  Hoagland  came  to 
him  first  and  asked  him  if  he  wanted  to  buy  some  cattle,  and 
that  Yellow  Jacket  (French)  was  coming  in  that  afternoon 
with  some  cattle.  **I  found  Yellow  Jacket  and  Albert  Meyers 
with  the  cattle.  They  told  me  Yellow  Jacket  owned  them. 
I  bought  the  cattle,  but  had  some  conversation  with  the  de- 
fendant about  them."  (What  conversation  does  not  appear.) 
There  were  six  head.  On  cross-examination,  he  said  that 
Meyers  '*did  not  take  any  part  in  the  trading  at  all.  He 
was  quite  a  way  off  sitting  on  his  horse.  He  said  nothing 
about  the  sale.  I  did  not  pay  him  at  any  time  any  of  the 
money  for  the  cattle.  I  did  not  see  him  come — ^with  the 
cattle."  Defendant  French  testified:  **I  was  in  Trinity 
County  last  January,  and  Albert  Meyers  helped  me  drive  some 
cattle  away  from  Trinity  County  at  that  time.  There  were 
about  five  head  that  did  not  belong  to  me  and  one  that  did. 
.  .  .  Albert  Meyers  and  I  drove  them  to  Round  Valley.  We 
sold  them.  I  think  we  got  $100  for  the  five  head  and  $20  for 
mine.  I  never  knew  much  about  an  understanding  that  Al- 
bert Meyers  was  to  get  one  fourth  of  the  money.  He  did 
not  say  that  he  was  to  get  one  fourth.  I  think  that  Bob 
Hoaglen  got  the  rest  of  the  money.  We  were  together  all 
the  time  when  we  were  driving  the  cattle  from  Trinity  County 
to  Round  Valley.  ...  I  never  noticed  that  this  defendant 
got  any  of  the  money.  Albert  Meyers  and  me  went  out  to 
Mad  River  to  get  Bob  Hoaglen 's  cattle.  We  did  get  them 
and  drove  them  in."  On  cross-examination,  he  testified:  "We 
went  out  to  get  Bob's  cattle.  He  told  us  to  go  with  him  and 
drive  his  cattle.  He  said  he  had  some  cattle  on  his  place,  and 
wanted  us  to  go  out  and  get  them  and  drive  them  to  town  for 
him.    He  told  Meyers  the  same  thing.    Bob  said  they  were 
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his  cattle.  Meyers  and  I  drove  the  cattle  to  Covelo.  When 
I  drove  them  down  to  Covelo  I  thought  they  were  Bob  Hoag- 
len's  cattle.  He  told  us  they  were  his.  .  .  .  We  drove  them 
on  a  plain  trail.  .  .  .  Bob  Hoaglen  owns  some  cattle.  I  know 
his  cattle,  but  not  his  mark  or  brand.''  Witness  Vann  testi- 
fied that  he  was  familiar  with  all  the  brands  of  cattle  in  that 
neighborhood  and  with  the  owners  of  cattle,  and  that  he  never 
heard  that  Hoaglen  had  any  cattle  there. 

If  the  cattle  were  stolen,  French  was  an  accomplice  of 
Meyers.  Section  1111  of  the  Penal  Code  provides:  "A  con- 
viction cannot  be  had  on  the  testimony  of  an  accomplice,  un- 
less he  is  corroborated  by  other  evidence,  which  in  itself,  and 
without  the  aid  of  the  testimony  of  the  accomplice,  tends  to 
connect  the  defendant  with  the  commission  of  the  oflEense; 
and  the  corroboration  is  not  sufficient,  if  it  merely  shows  the 
commission  of  the  offense,  or  the  circumstances  thereof." 
There  is  no  evidence  aside  from  the  testimony  of  the  accom- 
plice, and  his  testimony  is  far  from  conclusive,  showing  de- 
fendant's guilt,  or  even  sufficient  to  arouse  a  well-founded 
suspicion  of  his  guilt  {People  v.  Main,  114  Cal.  632),  and  it 
is  needless  to  add  that  evidence  sufficient  to  raise  a  suspicion 
of  guilt  could  not  alone  be  a  corroboration  under  section  1111, 
nor  would  it  justify  a  conviction.  {People  v.  Main,  114  Cal. 
632.)  If  French's  testimony  is  to  be  believed,  both  he  and 
Meyers  were  told  and  believed  the  cattle  belonged  to  Hoaglen, 
which  would  show  absence  of  that  union  of  act  and  intent 
required  by  section  20  of  the  Penal  Code  to  be  present  in 
every  crime. 

It  is  advised  that  the  judgment  and  order  be  reversed. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 
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[L.  A.  No.  916.     In  Bank.— Jannaiy  17,  1903.] 

SOUTHERN  CALIFORNIA  RAILWAY  COMPANY,  Ap- 
pellant, V.  J.  S.  SLAUSON,  Respondent. 

BaHiROad— Entbt  with  Consent  of  Owner— Bseaoh  of  Aobeement 
FOB  Depot— QuiETiNO  Title.— An  owner  of  land,  who  yerbally  per- 
mits a  railroad  company  to  enter  thereon  and  eonstmct  and  operate 
its  railroad,  in  consideration  of  its  verbal  promise  to  erect  a  depot 
thereon,  at  which  all  regular  passenger-trains  would  stop,  cannot, 
after  the  default  of  the  company  in  erecting  such  depot  and  stopping 
its  trains  as  agreed,  maintain  an  action  to  quiet  his  title  to  the 
land.  Bis  remedy  in  such  case  is  an  action  for  the  value  of  the 
land  taken,  and  damages,  if  any,  arising  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  N.  Sterry,  and  Henry  J.  Stevens,  for  Appellant. 

Charles  Silent,  for  Respondent. 

VAN  DYKE,  J.— This  is  an  action  to  quiet  title.  It  is 
averred  in  the  first  count  of  the  complaint  that  plaintiff  is 
the  owner  and  in  possession  of  a  certain  strip  of  land  in  the 
county  of  Los  Angeles,  between  thirty  and  forty  feet  wide 
and  about  thirteen  hundred  feet  in  length,  and  that  defend- 
ant claims  some  title  or  interest  therein  which  is  without  right; 
in  the  second  count  it  is  averred  that  for  more  than  five  years 
plaintiff  and  its  predecessor  in  interest  have  been  in  the  ex- 
clusive possession  of  a  right  of  way  over  said  land  for  the 
use  and  purpose  of  operating  a  railroad  over  the  same,  claim- 
ing to  be  the  owner  of  said  right  of  way  adversely  to  any 
right,  title,  etc.,  of  defendant ;  and  the  prayer  is,  that  plain- 
tiff's  title  to  such  right  of  way  be  quieted  as  against  the  de- 
fendant. 

In  addition  to  answering  the  complaint,  the  respondent  filed 
a  cross-complaint,  in  which  he  set  up  his  ownership,  and 
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prayed  for  judgment  declaring  him  to  be  the  owner  in  fee  of 
the  land  in  contest,  and  restoring  him  to  the  possession  thereof. 
The  title  relied  upon  by  appellant  was  based  on  prescription. 
The  evidence  shows  that  during  all  the  times  mentioned  in 
the  complaint  the  respondent  was  the  owner  in  fee  of  a  tract 
of  land  which  included  the  premises  in  contest.  It  also  ap- 
pears that  when  the  predecessor  of  appellant^  the  Los  An- 
geles and  Santa  Monica  Railway  Company,  contemplated 
building  a  road  across  the  land  in  question,  the  person  whom 
it  authorized  to  obtain  rights  of  way  for  such  contemplated 
road  had  an  interview  with  respondent,  at  which  the  latter 
agreed  that  the  railroad  company  might  go  on  and  build  the 
road  over  his  land,  provided  that  it  would  put  a  good  depot 
on  it,  at  which  all  regular  passenger-trains  would  stop ;  and 
that  when  that  was  done  he  would  make  a  deed  conveying  the 
right  of  way.  The  result  of  the  interview  was  reported  to 
the  company,  and  soon  thereafter  it  began  to  build  the  road 
over  the  land,  and,  having  completed  it,  it  ran  its  trains  over 
iiie  same.  There  was  no  written  contract  in  the  premises,  but 
the  railroad  company  entered  upon  the  land  by  respondent's 
permission,  and  not  adversely,  and  it  continued  to  operate 
the  road  after  the  same  was  built,  but  did  not  construct  the 
depot  or  stop  its  trains  as  agreed.  It  made  no  demand  for 
a  deed  for  the  right  of  way,  nor  did  the  respondent  make  a 
demand  for  the  construction  of  the  depot  or  the  stopping  of 
trains.  The  court  below  found  and  adjudged  that  the  plain- 
tiff had  not  any  right  or  title  to  the  land  in  question,  and 
that  defendant's  title  to  the  same  be  quieted  against  the  claim 
of  the  plaintiff,  and  that  he  recover  from  plaintiff  the  pos- 
session of  said  land  and  premises  in  question,  and  that  a  writ 
of  possession  in  his  favor  be  issued,  directing  the  sheriff  to 
place  said  defendant  in  possession  of  the  said  premises. 

The  appeal  was  taken  from  the  judgment,  as  well  as  from 
the  order  denying  plaintiff's  motion  for  a  new  trial,  but  not 
having  been  taken  from  the  judgment  within  the  statutory 
time,  the  only  matter  before  this  court  which  can  be  con- 
sidered is  the  appeal  from  the  order  denying  plaintiff's 
motion  for  a  new  trial.  The  appellant,  among  other  points 
in  his  motion  for  a  new  trial  and  upon  the  appeal  from  the 
order  denying  the  same,  contends  that  finding  8 — ^to  wit, 
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"That  the  plaintiflE  has  not  any  right  to,  or  estate  in,  the  said 
railroad  property,  and  its  possession  thereof  is  without  right, 
and  is  wrongful" — is  not  supported  by  the  evidence.  We 
think  this  contention  on  the  part  of  appellant  is  well  taken. 

The  evidence  in  the  case  fully  discloses  the  fact  that  the 
railroad  company,  the  predecessor  of  the  plaintiff,  and  the 
plaintiff  itself,  entered  upon  the  possession  of  the  land  in 
question  by  the  consent  of 'respondent  (defendant)  and  con- 
structed and  had  operated  its  railroad  for  a  period  of  nine 
years  or  more  before  the  commencement  of  the  action  with  the 
knowledge  and  acquiescence  of  the  defendant,  and  that  during 
such  time  he  had  not  requested  or  demanded  that  the  said 
railroad  company  should  establish  or  maintain  a  depot  upon 
the  said  land  in  controversy  or  stop  its  trains  thereat. 

The  defendant,  the  owner  of  the  land, — ^as  he  had  a  right  to 
do, — ^waived  compensation  in  advance  for  taking,  occupying, 
and  using  the  land  in  question,  and  having  permitted  the 
railroad  company  to  enter  upon  the  land,  construct  and  oper- 
ate its  railroad,  as  the  evidence  shows  it  has,  the  railroad 
company  was  lawfully  in  possession  of  the  land,  and  the 
defendant  cannot  recover  the  same.  He  must  resort  to  his 
action  for  the  value  of  the  land  so  taken,  and  damages,  if  any, 
arising  therefrom. 

Since  this  appeal  was  taken  this  court  has  had  occasion 
to  pass  directly  upon  the  point  here  involved.  {Fresno  8t. 
B.  B.  Co.  V.  Southern  Pacific  B.  B.  Co.,  135  Cal.  202.)  That 
was  an  action  of  ejectment  brought  to  recover  a  portion  of  the 
right  of  way  claimed  by  the  plaintiff  and  occupied  and  used 
by  the  defendant  for  railroad  purposes,  and  it  appeared  that 
the  strip  of  land  in  question  was  entered  upon  by  the  railroad 
company,  defendant,  and  its  predecessor  in  interest,  under 
certain  agreements  and  stipulations  to  be  thereafter  per- 
formed, and  which  were  never  performed;  hence  the  action 
to  recover  possession  of  the  premises  in  question  upon  a 
breach  of  the  contract  or  agreement  under  which  the  railroad 
company  entered  upon  the  same.  This  court  in  that  case  held : 
**The  owner  in  fee  even  cannot  permit  a  railroad  company 
to  construct  and  operate  its  road  through  his  land  upon  an 
understanding  that  compensation  shall  thereafter  be  made 
for  the  right  of  way,  and  then  maintain  ejectment  if  the 
damages  be  not  paid  as  per  agreement.    His  remedy  in  such 
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case  is  an  action  to  recover  compensation.  ...  A  failnre  to 
bring  an  action  where  the  right  exists,  until  after  public  inter- 
ests have  intervened  will  prevent  its  successful  prosecution. 
Acquiescence  for  a  considerable  period  after  the  railroad 
company  has  entered  upon  its  duties  will  defeat  the  action  to 
recover  possession." 

A  large  number  of  cases  were  cited  by  this  court  in  the 
case  referred  to,  among  them  the  following:  Mitchell  v.  New 
Orleans  etc.  B,  B.  Co,,  41  La.  Ann.  363,  in  which  the  court 
there  says:  ** Surely  the  defendant's  act,  in  openly  entering 
upon  plaintiff's  land,  with  plaintiff's  knowledge,  and  in  full 
view  of  his  domicile,  and  constructing  thereon  a  most  impor- 
tant link  in  their  transcontinental  railway,  could  not  subject 
it  to  such  consequences.  But  this  is  not  an  open  question,, 
however,  as  it  has  been  by  us  twice  considered  and  decided 
adversely  to  plaintiff's  contention,  and  in  cases  cited  in 
plaintiff's  brief."  (Citing  Bourdier  v.  Morgcm^s  etc.  B.  B. 
Co.,  35  La.  Ann.  949,  and  8t.  JuUan  v.  Morgan  B.  B.  Co.,  35 
La.  Ann.  924.)  In  those  cases  the  matter  was  fully  considered, 
and  in  the  former  case  it  is  said :  '  *  If  the  entry  was  unlawful, 
the  plaintiffs  condoned  it.  They  should,  at  once,  and  per- 
emptorily, have  forbidden  the  entry  of  the  defendant,  if  they 
intended  to  dispute  his  right  to  the  roadbed,  etc.  .  •  •  The 
land-owner  may  even  by  parol  waive  the  right  to  prepayment 
as  a  condition  precedent  to  the  entry  for  construction,  but 
having  waived  it,  he  cannot  treat  the  company's  possession 
as  unlawful."  To  the  same  effect  was  Indiana  etc.  B.  B.  Co. 
V.  AUen,  113  Ind.  581;  Cairo  and  Fulton  B.  B.  Co.  v.  Turner, 
31  Ark.  494  ;*  and  Pryzbylowicz  v.  Missouri  Biver  B.  B.  Co., 
17  Fed.  492.  A  railroad  is,  in  a  sense,  a  public  highway,  and 
the  construction  of  a  railroad  over  a  strip  of  land  by  the 
consent  of  the  owner  of  the  same,  or  after  condemnation  pro- 
ceedings, as  the  case  may  be,  is  a  dedication  of  the  same  to 
a  public  use,  and  the  operation  of  the  same  is  in  the  interest 
of  the  public,  and  cannot  be  interrupted  by  an  action  to  re- 
cover possession  of  any  part  thereof  in  the  interest  of  a  private 
party. 

The  appeal  from  the  judgment  not  being  before  us,  we  can- 
not order  the  same  to  be  modified  in  the  particular  mentioned. 
Further,  the  cross-complaint  should  be  amended  by  asking 
»25  Am.  Bep.  564. 
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compensation  for  the  land  taken  and  damages  caused  thereby, 
in  case  the  plaintiff  fails  to  perform  the  conditions  under 
which  possession  was  taken,  instead  of  a  recovery  of  the  pos- 
session thereof.  The  only  way  left  to  correct  the  error,  there- 
fore, is  to  reverse  the  order  denying  a  new  trial  and  remand 
the  cause,  with  directions  to  the  court  below  to  grant  a  new 
trial,  and  allow  the  parties  to  amend  their  pleadings  so  as  to 
conform  to  the  rule  herein  expressed,  and  it  is  so  ordered. 

Beatty,  C.  J.,  and  Lorigan,  J.,  concurred. 

AN6ELL0TTI,  J.,  concurring. — ^I  concur  in  the  reversal 
of  the  order  denying  the  motion  for  a  new  trial.  Under  the 
decision  of  this  court  in  Fresno  8t  R.  B.  Co.  v.  Southern 
Pacific  B.  B.  Co.,  135  Cal.  202,  the  evidence  did  not  justify 
the  finding,  "That  the  plaintiff  has  not  any  right  to,  or  inter- 
est or  estate  in,  the  said  real  property,  and  its  possession 
thereof  is  without  right  and  is  wrongful." 

McFarland,  J.,  dissented. 


[S.  F.  No.  2323.    Department  Two.— Jannary  19,  1903.] 

A.  W.  POSTER,  Surviving  Trustee,  etc..  Appellant,  v. 
JESSE  BOWLES  et  al.,  Defendants;  J.  CHURCHILL 
et  al.,  Trustees,  etc.,  Respondents. 

M0BT0AG1-~SUBSXQUSNT    DEED    OV    TBUST— STATUTE    OF    LnOTATIONS— 

Wbttten  AO£NOWLm>GMSNT  BT  TRUSTEES.— The  trustees  under  a 
deed  of  trust  from  a  grantee  whose  title  was  subject  to  a  prior 
mortgage,  which  was  in  full  force  and  unaffected  hj  the  statute  of 
limitations,  when  they  clearly  recognized  and  acknowledged  the 
existence  of  the  prior  mortgage,  both  in  the  trust  deed,  which  they 
accepted,  and  in  a  written  agreement  executed  shortly  afterward, 
in  which  they  made  provision  for  payment  of  interest  thereon  out 
of  the  income  of  the  premises,  thereby  established  a  new  date  for 
the  statute  of  limitations  to  commence  running  as  to  the  mortgage. 
Id.— Pbomisx  to  Pat  Debt  not  Essential— Acknowledgment  or 
MoBTOAOE.— It  was  not  necessary  that  the  trustees  should  promise 
to  pay  the  indebtedness  secured  by  the  mortgage  in  order  to  estab* 
lish  a  new  date  under  the  statute.     All  that  was  required  was  a 
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plain  and  distinct  acknowledgment  in  writing  of  the  existence  oi 
the  mortgage;  and  any  acknowledgment  of  the  mortgage  was  as 
acknowledgment  of  the  indebtedness  secured  thereby. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    P.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion. 

Piatt  &  Bayne,  and  Van  R.  Paterson,  for  Appellant. 

The  statute  of  limitations  was  not  available  to  the  trustees, 
defendants,  since  their  written  acknowledgment  of  the  exist- 
ence of  the  plaintiff's  mortgage  was  made  within  less  than 
four  years  before  the  commencement  of  the  action.  (Chaffee 
V.  Broume,  109  Cal.  218;  Alvord  v.  Spring  VaUey  Water 
Works,  106  Cal.  552-563 ;  Southern  Pacific  Co.  v.  Parsons,  122 
Cal.  413,  416;  Darnels  v.  Johnson,  129  Cal.  415,  417;  ^  Hawk 
V.  Barton,  130  Cal.  654.) 

James  F.  Farraher,  for  Rohrer  Trustees  et  al.,  Respondents. 

The  mortgage  was  barred  as  to  the  trustees.  There  was  no 
promise  express  or  implied  to  pay  the  debt  {Shepherd  v. 
Thompson,  122  U.  S.  237;  Biddel  v.  Brizzolara,  56  Cal.  381; 
McCormick  v.  Brown,  36  Cal.  180;*  Parrel  v.  Palmer,  36 
Cal.  187;  Curtis  v.  Sacramento,  70  Cal.  414.)  Statutes  of 
limitation  are  favored  in  law.  (Shain  v.  Sresovich,  104  Cal. 
402.) 

T.  C.  Judkins,  for  A.  T.  Hatch,  Respondent. 

Craig  &  Craig,  for  Prank  Dalton,  Assignee,  Respondent. 

F.  A.  Berlin,  for  Sherman,  Clay  &  Co.,  Respondent 

E.  W.  McQraw,  for  George  A.  Newhall,  Respondent. 

GRAY,  C. — ^Action  on  a  note  for  $15,000  and  interest,  and 

to  foreclose  a  mortgage  given  to  secure  said  note  upon  242.59 

acres  of  land  situated   in  Livermore  Valley,   in   Alameda 

County.     The  plaintiff  had  judgment  against  most  of  the 

^79  Am.  St.  Bep.  123.  •  95  Am.  Dec.  170. 
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defendants  by  default  Certain  parties  defendant,  known 
as  the  "Rohrer  Trustees,"  answered,  and  judgment  went  in 
their  favor  to  the  extent  of  the  interest  claimed  by  them. 
From  this  latter  judgment  the  plaintiff  appeals. 

On  December  2,  1887,  the  defendant  Bowles  executed  the 
note  and  mortgage  in  suit  to  Alexander  Montgomery.  The 
note  became  due  and  payable  three  years  after  date.  Mont- 
gomery died  before  the  commencement  of  this  action,  and 
plaintiff,  Foster,  is  the  surviving  trustee  under  the  last  will 
of  Montgomery  for  the  benefit  of  Annie  and  Hazel,  daughters 
of  the  deceased  Montgomery.  Before  the  execution  of  the . 
mortgage,  and  on  March  14,  1887,  Bowles,  the  owner  of  the 
mortgaged  land,  entered  into  an  agreement  to  sell  the  same 
to  Hatch,  Smith,  and  Robertson,  for  $30,000.  Thereafter,  in 
August,  1887,  and  before  the  execution  of  the  mortgage. 
Smith,  one  of  the  vendees  named  in  said  contract,  assigned  his 
interest  therein  to  Mrs.  Elizabeth  J.  Rohrer.  Thereafter,  on 
September  16,  1891,  Bowles,  the  mortgagor  and  vendor  afore- 
said, assigned  all  his  rights  under  the  contract  of  sale  to  the 
said  Montgomery  as  further  security  for  the  said  indebted- 
ness. On  March  11,  1892,  Bowles  deeded  the  lands  involved 
to  A.  T.  Hatch,  one  of  the  vendees  in  said  contract  of  sale,  and 
in  the  following  December  Hatch  deeded  an  undivided  one 
third  thereof  to  Elizabeth  J.  Rohrer,  and  on  the  same  day  the 
latter  made  a  trust  deed  to  Churchill  et  al.,  the  respondents 
herein.  The  trial  court  concluded  that  as  to  these  respondents 
the  cause  of  action  on  the  note  and  mortgage  was  barred  by 
the  four-year  statute  of  limitations,  and  the  result  upon  this 
appeal  rests  upon  the  solution  of  that  question.  The  deed 
from  Bowles  to  Hatch  was  made  subject  to  the  mortgage,  and 
one  of  the  conditions  of  said  deed  was,  that  the  amount  of 
$20,000,  then  found  to  be  due  on  said  mortgage,  together  with 
interest,  should  be  paid  by  the  party  thereto  of  the  second 
part,  the  said  Hatch.  In  the  deed  of  the  one-third  interest 
from  Hatch  to  Rohrer  no  mention  was  made  of  the  note  and 
mortgage.  But  the  deed  of  trust  from  Rohrer  to  the  respond- 
ents contained  the  following  recital:  ''And  whereas  there  is 
now  existing  a  mortgage  for  the  sum  of  about  $20,000  against 
said  tract  hereinbefore  described  upon  which  interest  falls 
due  and  becomes  payable  every  thirty  days,  and  $5,000  of 
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the  principal,  of  which  said  mortgage  will  fall  due  and  must 
be  paid  within  two  years  from  January  first,  1894."  It  is 
conceded  that  this  recital  refers  to  the  mortgage  in  suit. 

Soon  after  the  execution  of  the  trust  deed  by  Rohrer  to 
respondents,  and  on  December  30,  1893,  said  respondents  exe- 
cuted a  paper,  which  said  paper,  after  reciting  that  said  Hatch 
did  upon  the  thirtieth  day  of  December,  1893,  at  the  request 
of  said  trustees,  convey  certain  property  to  said  Elizabeth  J. 
Rohrer, — ^to  wit,  an  undivided  one-third  interest  in  and  to  a 
certain  lot,  piece,  or  parcel  of  land, — ^to  wit,  the  land  described 
in  and  covered  by  the  said  mortgage  herein  sought  to  be  fore- 
closed,— and  did  recite  further  that  the  said  Hatch  had  there- 
tofore and  would  thereafter  advance  certain  moneys  for  the 
maintenance,  management,  cultivation,  and  improvement  of 
said  land,  and  the  improvements  thereon,  and  the  payment  of 
taxes  accrued  or  thereafter  to  accrue  thereon,  and  the  pay- 
ment of  the  interest  accrued,  or  thereafter  to  accrue  upon  the 
said  mortgage,  continued  as  follows,  to  wit : — 

**Now,  therefore,  we,  the  undersigned  trustees  under  that 
certain  agreement  of  trust  dated  December  23,  1893,  made 
and  executed  by  Elizabeth  J.  Rohrer  to  us,  for  valuable  con- 
siderations to  us  moving,  the  receipt  whereof  is  hereby 
acknowledged,  do  and  each  of  us  does,  hereby  agree  and  guar- 
antee to  the  said  A.  T.  Hatch,  that  he,  the  said  A.  T.  Hatch, 
may  and  shall  have  the  entire  income  of  and  from  the  said 
undivided  one-third  interest  in  said  land  so  conveyed  by  him 
to  said  Elizabeth  J.  Rohrer,  for  the  purpose  of  paying  all 
such  moneys  as  have  been  heretofore,  or  are  to  be,  or  may  be 
hereafter  advanced  by  him,  for  the  use  and  benefit  of  said 
one  undivided  one-third  interest,  and  until  such  time  as  he, 
the  said  Hatch,  is  fully  reimbursed  and  paid  for  all  moneys 
so  expended  or  advanced  by  him,  or  to  be  advanced  or  ex- 
pended by  him,  with  interest  thereon  at  the  rate  of  ten  (10) 
per  cent  per  annum,  from  the  date  upon  which  such  expendi- 
tures and  advancements  are  paid.'' 

On  November  17,  1894,  Elizabeth  J.  Rohrer,  Hatch, 
and  several  others  of  the  defaulting  defendants  herein, 
executed  a  written  instrument  to  Foster  and  Goad 
(Montgomery,  the  mortgagee, being  then  dead),  whereby, 
among  many  other  things,  they  agreed  as  follows:  "And 
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further,  that  all  rights,  titles,  interests,  and  estates  of 
every  kind  whatever,  held,  owned,  or  possessed  by  the 
said  parties  of  the  second  part>  or  either  or  any  of 
them,  in  and  to  the  said  mortgaged  lands  and  premises, 
whether  the  same  were  acquired  under  the  said  indenture 
bearing  date  the  fourteenth  day  of  March,  A.  D.  1887,  (herein- 
above referred  to,)  or  otherwise,  are  and  henceforth  shall  be 
subject  to  the  lien  of  the  said  mortgage  given  as  aforesaid  to 
said  Montgomery  and  liable  for  the  payment  of  the  money 
thereby  secured  to  be  paid  according  to  the  terms  thereof; 
and  further,  that  said  parties  of  the  second  part  do,  and  each 
of  them  does,  hereby  acknowledge  and  declare  that  the  said 
promissory  note  and  mortgage  (hereinabove  referred  to)  are 
existing  obligations,  and  that  the  said  sum  of  twenty  thou- 
sand (20,000)  dollars,  together  with  interest  thereon  at  the 
rate  of  ten  (10)  per  cent  per  annum  from  the  twelfth  day 
of  October,  in  the  year  1894,  until  paid,  the  said  interest  pay- 
able annually  and  to  be  compounded,"  etc. 

This  suit  was  commenced  on  December  14,  1896. 

On  the  foregoing  statement  of  facts,  which  stand  uncontro- 
verted,  it  would  seem  to  be  clear  that  the  trial  court  was 
wrong  in  its  conclusion  and  finding  that  the  statute  of  limi- 
tations barred  the  foreclosure  of  the  mortgage  so  far  as  the 
interests  of  respondents,  the  Bohrer  trustees,  were  concerned. 

By  the  terms  of  the  deed  from  the  mortgagor,  Bowles,  to 
Hatch  the  land  was  to  be  subject  to  the  mortgage  in  the  hands 
of  the  latter.  Hatch  also  became  liable  for  the  indebtedness 
secured  by  the  mortgage.  Hatch  could  convey  no  better  title 
to  Mrs.  Rohrer  than  he  had  himself,  as  the  deed  to  him,  with 
all  its  conditions,  was  duly  recorded.  Mrs.  Bohrer,  then,  took 
her  interest  in  the  land  subject  to  the  mortgage,  and,  for  like 
reasons,  whatever  interest  passed  by  the  trust  deed  from  her 
to  the  respondents  was  also  subject  to  the  mortgage.  It  mat- 
ters not  that  it  was  expressly  agreed  that  the  trustees  should 
not  be  liable  for  the  payment  of  the  mortgage  indebtedness ; 
that  agreement  only  applied  to  their  personal  liability,  and 
could  not  discharge  any  interest  in  the  land  from  the  lien  of 
the  mortgage ;  for  to  have  the  latter  effect  it  is  necessary  that 
the  mortgagee  or  his  successors  should  be  a  party  to  the  agree- 
ment    The  note  and  mortgage  were  in  full  force  and  un- 
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affected  by  the  statute  of  limitations  when  respondents, 
Churchill  et  al.,  otherwise  known  as  the  Rohrer  trustees,  made 
their  written  agreement  of  December  30,  1893,  in  which  they 
clearly  recognized  and  acknowledged  the  existence  of  the 
mortgage  in  question,  and  made  provision  for  payment  of 
interest  thereon  out  of  income  from  the  premises.  {KeUy  v. 
Leachman  (Idaho),  33  Pac.  Rep.  44.)  Also,  a  few  days  earlier 
in  the  same  month,  the  trust  deed,  to  which  they  were  parties, 
and  which  they  accepted  in  this  agreement  of  December  30th, 
by  express  recital  declared,  **And,  whereas,  there  is  now  ex- 
isting a  mortgage  for  the  sum  of  about  twenty  thousand  dol- 
lars against  said  tract  hereinbefore  described,"  and  provided 
for  payments  on  account  of  this  mortgage,  and  thus  expressly 
acknowledged  the  existence  of  the  indebtedness  as  well  as  of 
the  mortgage.  Indeed,  any  acknowledgment  of  the  mortgage 
was  an  acknowledgment  of  the  indebtedness  secured  thereby. 

It  was  not  necessary  that  respondents  should  promise  to  pay 
the  indebtedness  in  order  to  establish  a  new  date  for  the  stat- 
ute to  commence  running  as  to  the  mortgage.  All  that  was 
required  was  a  plain  and  distinct  acknowledgment  in  writing 
of  the  existence  of  the  mortgage.  (Concannan  v.  Smith,  134 
Cal.  14;  State  Loan  etc.  Co.  v.  Cochran,  130  Cal.  251;  Chaffee 
V.  Browne,  109  Cal.  218.)  As  to  the  respondents,  Churchill 
et  al.,  the  plea  of  the  statute  of  limitations  finds  no  support  in 
the  evidence,  and  the  court  erred  in  its  finding  that  it  did. 

We  advise  that  that  part  of  the  judgment  appealed  from 
herein  be  reversed. 

Smith,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  that  part  of 
the  judgment  appealed  from  is  reversed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 
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[S.  P.  No.  2365.    Department  Two.— January  20,  1903.] 

RAUBB'S  LAW  AND  COLLECTION  COMPANY,  Re- 
spondent, V.  JAMES  GILLERAN,  Defendant,  and 
ANNE  GILLERAN,  Appellant. 

AonoN  ON  Note— Husband  and  Wifb— Default  Judgment  AOAnrsT 
Wife— Fraud  of  Husband— Motion  to  Vacate  Judgment.- In  an 
action  upon  a  note  executed  by  a  husband  and  wife,  where  the 
wife's  afiSdavit  on  motion  to  set  aside  a  default  judgment  shows 
without  substantial  contradiction  that  she  intrusted  her  defense  to 
her  husband,  who  undertook  to  conduct  it,  but  acting  in  collusion 
with  the  plaintiff,  and  with  malicious  intent  towards  her  (to  whom 
he  had  become  hostile),  designedly  suffered  her  default  to  be  taken, 
while  she,  relying  upon  him,  gave  no  personal  attention  to  the 
proceedings,  and  had  no  notice  of  them  until  the  execution  was  about 
to  be  levied  upon  her  property,  and  such  afiSdavit  was  accompanied 
by  an  affidavit  of  merits,  in  due  form,  the  motion  should  have  been 
granted. 

Id.— Erroneous  Order  Denting  Motion— Suspicion  as  to  Affidavit 
OF  Merits— Order  for  Examination.— It  was  error  for  the  courl^ 
upon  suspicion  of  the  truth  of  the  affidavit  of  merits,  to  require  her 
attorney  to  bring  her  into  court  to  be  examined  as  to  whether  she 
owed  any  of  the  money  or  not,  and  to  deny  the  motion,  on  the 
counsel  declining  to  produce  her. 

Id.— CJonclusiveness  of  Affidavit  of  Merits.— The  affidavit  of  merits 
need  not  disclose  the  facts  constituting  the  defense,  nor  can  it  be 
contradicted,  or  the  merits  of  the  case  tried,  on  the  hearing  of  the 
motion.  There  may  be  other  defenses  to  a  note  besides  a  denial 
of  signature,  and  the  court  was  not  justified  in  departing  from  the 
regular  course,  because  the  wife's  name  was  signed  to  the  note. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  vacate  a  judgment 
by  default.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  H.  Lowenthal,  for  Appellant. 

The  facts  show  an  abuse  of  discretion,  which  ought  to  have 
been  guided  by  the  established  rules,  and  to  have  been 
exercised  to  bring  about  a  judgment  on  the  very  merits  of 
the  case.    {Bailey  v.  Taaffe,  29  Cal.  424;  Lyhecker  v.  Murray, 
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58  Cal.  189;  Grady  v.  Donahoo,  108  Cal.  211;  Seymour  v. 
Delancy,  3  Cow.  505;  Simmons  v.  Churdh,  31  Iowa,  286; 
Dooley  v.  Barker,  2  Mo.  App.  328.)  The  affidavit  of  merits 
was  in  due  form,  and  is  conclusive  upon  the  motion  to  set 
aside  the  judgment  by  default.  {Douglass  v.  Todd,  96  Cal. 
655.1)  ^ 

William  Tomsky,  for  Respondent. 

The  court  had  discretion  to  require  **such  terms  as  may  be 
just,"  and  what  was  required  of  the  appellant  was  merely 
proper  terms,  as  a  condition  of  setting  aside  the  default,  which 
the  appellant  refused  to  comply  with.    (Code  Civ.  Proc,  sec. 

473.) 

SMITH,  C. — In  a  suit  on  a  promissory  note  purporting  to 
have  been  made  by  the  defendants,  and  set  out  at  length  in 
the  complaint,  the  defendant  Anne  Gilleran,  who  is  the  wife 
of  the  other  defendant,  suffered  default;  and  after  an  answer 
by  her  husband  and  a  trial  of  the  issues  thus  raised,  judg- 
ment was  entered  against, both  for  the  amount  of  the  note 
($763.33)  and  costs.  Afterwards  she  moved  to  set  aside  the 
judgment  and  default ;  and  the  motion  being  denied,  she  now 
appeals  from  the  judgment  and  from  the  order.  But  in  the 
absence  of  any  reference  in  the  brief  of  appellant's  counsel 
to  the  former  appeal,  it  may  be  regarded  as  abandoned.  We 
have  therefore  to  consider  the  appeal  from  the  order  only. 

From  the  affidavit  of  the  appellant  used  on  the  motion,  it 
appears,  without  substantial  contradiction,  that  upon  being 
served  with  summons,  she  intrusted  her  defense  to  her  hus- 
band, who  undertook  to  conduct  it,  but,  acting  in  collusion 
with  the  plaintiff,  and  with  malicious  intent  towards  the  ap- 
pellant (to  whom  he  had  become  hostile),  designedly  suf- 
fered her  default  to  be  taken;  while  she,  relying  upon  him, 
gave  no  personal  attention  to  the  proceedings  in  the  case,  and 
had  no  notice  of  them  until  the  execution  was  about  to  be 
levied  on  her  property. 

These  facts  present  a  very  strong  case  for  relief,  and,  as 
there  was  also  an  affidavit  of  merits  in  due  form,  the  appel- 
lant's motion,  we  think,  should  have  been  granted.    But  the 

» 31  Am.  St.  Kep.  247. 
CXXXVIII.  Cal.-28 
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court,  being  apparently  suspicious  of  the  truth  of  the  affi- 
davit of  merits,  and  of  the  good  faith  of  the  appellant  in  mak- 
ing it,  required  her  attorney  to  bring  her  into  court  to  be 
examined  **as  to  whether  she  does  owe  any  of  this  money  at 
all  or  not,''  and,  on  the  counsel  declining  to  produce  her, 
denied  the  motion. 

This  we  think  was  error.  **It  is  not  essential  that  the  affi- 
davit of  merits  should  disclose  the  facts  constituting  the  de- 
fense." {Tuttle  V.  Scott,  119  Cal.  588;  Francis  v.  Cox,  33 
Cal.  325.)  Nor  can  the  affidavit  be  contradicted,  or  the  merits 
of  the  case  tried,  on  the  hearing  of  the  motion.  {Douglass 
V.  Todd,  96  Cal.  655.^)  It  is  indeed  said,  in  an  old  case,  hold- 
ing the  affidavit  of  merits  to  be  sufficient,  that  **the  court 
below  could  have  required  a  more  specific  statement.''  (Wood- 
ward V.  Backus,  20  Cal.  141.)  But  what  was  said  was  not 
necessary  to  the  decision  in  the  case,  and  we  do  not  find  any 
later  cases  sustaining  it;  nor  does  it  seem  to  be  altogether 
consistent  with  the  cases  cited  above.  But,  at  least,  if  the 
court  has  such  discretion,  it  should  be  exercised  only  where 
there  are  circumstances  to  justify  a  departure  from  the  ordi- 
nary course;  which  is  not  the  case  here.  Nor  do  we  thinb 
there  was  anything  in  the  actual  circumstance  that  excited 
the  suspicion  of  the  court — ^which  was  that  the  note  was 
signed,  or  appeared  to  be  signed,  by  the  appellant — ^tending 
to  justify  such  suspicion.  For  there  are  other  sufficient  de- 
fenses to  a  note  than  the  denial  of  signature — ^as,  e.  g.  want 
of  consideration,  undue  influence,  or  fraud.  There  is  noth- 
ing in  the  case,  therefore,  to  justify  a  departure  from  the 
regular  course  in  such  cases. 

We  advise  that  the  order  appealed  from  be  reversed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed. 

Henshaw,  J.,  McFarland,  J.,  Lorigan,  J. 

^81  Am.  St.  Bep.  247. 
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[S.  F.  Nos.  3037,  3157.    Department  One.— December  19,  1902.] 

In  the  Matter  of  the  Estate  of  I.  Q.  WICB:EESHAM,  De- 
ceased.  COEA  L.  WICKERSHAM,  Executrix,  etc., 
and  I.  G.  WICKERSHAM,  a  Minor,  by  CORA  L. 
WICKERSHAM,  Guardian,  Appellants  and  Respond- 
ents, V.  LIZZIE  C.  WICKERSHAM  et  al.,  Respond- 
ents and  Appellants. 

Estates  of  Dsoeasxd  Persons— Contest  of  Petition  for  Distribu- 
tion-Validity OF  Ck)NTEYANCE— Order  Granting  New  Trial- 
Discretion— Ck)NFU0TiNO  Evidence.— Where  the  contest  of  a 
petition  of  executors  for  the  distribution  of  the  estate  of  a  deceased 
person  involyed  the  validity  and  effect  of  a  contract  and  conveyance 
of  a  son  of  the  deceased,  which  if  valid  would  bar  the  right  of  the 
contestants,  it  was  in  the  discretion  of  the  trial  court  to  grant  a 
new  trial  to  the  contestants  on  the  ground  that  its  finding  that  the 
contract  in  question  was  not  obtained  by  fraud  and  undue  influence 
used  by  grantees  thereof,  is  not  sustained  by  the  evidence;  and  it 
appearing  that  the  evidence  thereupon  was  conflicting,  the  order 
must  be  affirmed. 

Id.— Bights  of  Contestants— Will  of  Widow  of  Deceased- Widow's 
Share  in  Estate.— Where  the  contestants  of  the  petition  for  dis- 
tribution are  an  heir  and  the  executrix  of  an  heir  of  the  deceased, 
their  rights  to  appear  and  participate  in  the  proceedings  for  dis- 
tribution are  not  affected  by  their  rights  under  the  will  of  the 
widow  of  the  deceased.  The  fact  that  they  may  have  a  right  to  a 
greater  or  less  portion  of  the  estate  of  the  deceased  widow  by  virtue 
of  such  will  than  they  would  have  by  law  does  not  affect  their  right 
of  contest,  of  distribution,  nor  their  right  to  insist  that  the  widow's 
estate  shall  receive  all  of  her  share  in  the  estate  of  the  deceased 
husband  to  which  it  is  entitled. 

Id.— Convey anoe  by  Son  to  Bssiduary  Legatees— Expectant  Inter- 
est in  Estate  of  Mother— Void  Grant.— A  conveyance  by  a  son 
of  the  deceased  to  the  residuary  legatees  of  his  existing  interest  in 
the  estate  of  his  deceased  father  operated  to  transfer  such  interest; 
but  in  so  far  as  it  purported  to  convey  his  expectant  interest  in  his 
mother's  estate,  it  was  legally  void,  and  could  not  operate  to  trans- 
fer to  the  grantees  upon  the  death  of  his  mother  the  legal  interest 
of  the  grantor  in  her  estate. 

Id.— Contest  of  Will  of  Widow.— The  rights  involved  in  a  contest 
of  the  will  of  the  deceased  widow  cannot  be  prejudged  in  the  settle- 
ment of  the  estate  of  her  deceased  husband. 

Id.— Election  of  Widow  to  Take  under  Will— Contest- Fraud- 
Undue  Influence.— The  contestants  of  the  petition  for  distribution 
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have  the  right  to  be  heard  upon  their  contest  of  an  election  of 
the  deceased  widow  to  take  under  the  will  of  her  deceased  husband, 
and  her  renunciation  of  all  interest  in  the  community  property,  on 
the  ground  that  it  was  obtained  by  fraud  and  undue  influence. 

Id.— Elbction  Ineffectual— Widow's  Share  in  CoMMUNrrr  Peopebtt 
NOT  Denied.— The  election  of  the  widow  to  take  under  the  will 
rather  than  to  receive  her  moiety  of  the  community  property  was 
ineffectual,  there  being  nothing  in  the  terms  of  the  will  o£  the 
deceased  husband  to  indicate  an  intention  on  his  part  to  dispose  of 
the  widow's  share  of  the  community  property,  but  rather  the 
contrary.  The  widow  was  not  put  to  an  election,  and  her  title  to 
one  half  of  the  community  property  remained  unaffected. 

Id.— Erroneous  Distribution  to  Widow's  Estate.— The  estate  of  the 
deceased  widow  was  entitled  to  one  half  of  the  community  property, 
and  one  fourth  of  the  remainder  devised  by  her  husband 's  will,  and 
it  was  error  to  distribute  to  it  one  fourth  of  the  whole  only. 

APPEAL  from  a  decree  of  distribution  of  the  Superior 
Court  of  Sonoma  County  and  cross-appeal  from  an  order 
granting  a  new  trial.    Albert  Q.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Francis  J.  Heney,  Cowan  &  Juillard,  and  C.  A.  S.  Frost, 
for  Contestants,  Appellants  in  No.  3037,  and  Respondents  in 
Cross-Appeal  No.  3157. 

No  estoppel  is  pleaded  against  Frank  Wiekersham  on  ac- 
count of  his  contract  to  forego  his  expectancy  in  his  mother's 
estate ;  but  if  it  was  pleaded,  the  burden  of  proof  would  be  on 
those  claiming  under  it  to  show  affirmatively  that  the  con- 
tract was  fair  and  just  in  all  of  its  parts,  and  founded  upon 
an  adequate  consideration.  (Civ.  Code,  sees.  700,  1045,  3391; 
Brack  v.  Tucker,  42  Cal.  352;  Cooper  v.  Pena,  21  Cal.  403; 
Windsor  v.  Miner,  124  Cal.  492 ;  Newman  v.  Freitas,  129  Cal. 
283 ;  Bacon  v.  Bonham,  33  N.  J.  Eq.  614 ;  In  re  Garcelon,  104 
Cal.  570;^  1  Story's  Equity  Practice,  sec.  336;  Brownley  v. 
Smith,  26  Beav.  644 ;  Hale  v.  Hallen,  90  Tex.  427 ;  ^  Mastin 
V.  Marlow,  65  N.  ^C.  695;  McClure  v.  Raben,  125  Ind. 
139 ;  McClure  v.  Raben,  133  Ind.  507 ; «  Gowland  v.  de  Faria, 
17  Ves.  Jr.  20  [1810].  The  contract  and  conveyance  of 
Frank  Wiekersham,  as  heir  apparent  of  his  mother's  estate  in 

*43  Am.  St.  Bep.  134.  •  36  Am.  St.  Eep.  558. 

•  59  Am.  St.  Bep.  819. 
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expectancy,  were  illegal  and  void,  a£i  being  against  public 
policy.  (Civ.  Code,  sees.  1667,  1668;  Bishop  on  Contracts, 
sees.  476,  478;  WaWs  Admr.  v.  Hampton,  98  Ky.  166;* 
Richardson  v.  Cranddll,  48  N.  Y.  348;  Atcheson  v.  Mallon, 
43  N.  Y.  147 ; »  Drexler  v.  Tyrell,  15  Nev.  114 ;  Elkhart  County 
Lodge  v.  Crary,  98  Ind.  238.*)  The  interest  of  the  widow  in 
the  community  property  vested  in  her  immediately  upon  her 
husband's  death.  {In  re  Burdick,  112  Cal.  387;  Estate  of 
Parker,  129  Cal.  396.)  No  election  by  the  widow  was  neces- 
sary under  a  will  like  that  of  J.  Q.  Wiekersham.  (Beard  v. 
Knox,  5  Cal.  252;  *  In  re  SUvey^s  Estate,  42  Cal.  210;  In  re 
Qilmore,  81  Cal.  240;  In  re  Owin,  77  Cal.  313;  In  re  Smith, 
108  Cal.  119.)  The  election  having  been  made  under  a  mis- 
take or  misapprehension  of  her  rights,  there  was  no  effective 
waiver  of  her  rights  in  the  community  property.  (1  Pom- 
eroy's  Equity  Jurisprudence,  2d  ed.,  sec.  512;  Hoxie  v.  Home 
Ins.  Co.,  32  Conn.  40 ;»  Shaw  v.  Spencer,  100  Mass.  395  ;• 
Holdsworth  v.  Tucker,  143  Mass.  374;  State  v.  Churchill,  48 
Ark.  445;  Ripley  v.  JStna  Ins.  Co.,  30  N.  Y.  164;  ^  Montague 
V.  Massey,  76  Va.  314.)  The  order  granting  a  new  trial 
should  be  affirmed.  An  offer  to  restore  is  not  necessary  where 
the  claimants  of  rescission  are  entitled  to  a  greater  amount 
than  the  consideration  paid  under  the  contract.  (Watts  v. 
White,  13  Cal.  324;  Allerton  v.  AlUrton,  50  N.  Y.  670;  Judge 
of  Probate  v.  Stone,  44  N.  H.  593.) 

Lippitt  &  Lippitt,  Campbell,  Metson  &  Campbell,  J.  C. 
Campbell,  and  Thomas  H.  Breeze,  for  Respondents  in  No. 
3037,  and  Appellants  in  No.  3157. 

Conceding  that  a  conveyance  of  an  expectancy  does  not 
pass  the  legal  title,  the  contract,  if  made  bona  fide  and  for  a 
valuable  consideration,  is  enforceable  in  equity  after  the  death 
of  the  ancestor.  (In  re  Garcelon,  104  Cal.  570 ;  •  Eissler  v. 
Hoppel,  (Ind.)  62  N.  E.  Eep.  692;  Jenkins  v.  Stetson,  9  Allen, 
128;  Fitch  v.  Fitch,  8  Pick.  479;  McClure  v.  Raben,  125  Ind. 
139 ;  McDonald  v.  McDonald,  5  Jones  Eq.  211 ;  •  Mastin  v. 

» £6  Am.  St.  Rep.  335,  and  note.  •  97  Am.  Dec.  107, 1  Am.  Bep.  115. 

•  3  Am.  Rep.  678.  » 86  Am.  Dec.  362. 

•  49  Am.  Rep.  746.  •  43  Am.  St.  Bep.  134. 
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Marlow,  65  N.  C.  695;  Fitzgerald  v.  Vestal,  4  Sneed,  258; 
Havens  v.  Thompson,  26  N.  J.  Bq.  383;  Barham  v.  Mc- 
Kneely,  89  Ga.  812;  Stover  v.  Eydeshimer,  4  Abb.  Dec.  309; 
Carleton  v.  Leighton,  3  Mer.  667;  Lyde  v.  ifynn,  1  Mylne 
&  K  683;  Kuhn's  Appeal,  163  Pa.  St.  438;  Walker  v.  Wol/cer, 
67  Pa.  St.  185;  Power's  Appeal,  63  Pa.  St.  443;  Baylor  v. 
Commonwealth,  40  Pa.  St.  37;^  Wilson's  Estate,  2  Pa.  St. 
325 ;  CleTidenwiw^r  v.  Wyatt,  54  Kan.  523 ;  Parsons  v.  j&iy,  45 
111.  232.)  The  mother  having  been  a  party  to  the  contract,  it 
should  prevent  the  heirs  of  Frank  Wickersham  from  rep- 
resenting her  estate  upon  this  distribution.  (In  re  Garcelon, 
104  Cal.  570;*  Crim  v.  Sawyer,  132  111.  443.)  The  order 
granting  a  new  trial  was  erroneous.  This  is  a  probate  pro- 
ceeding in  which  the  doctrine  of  such  a  suit  in  equity  as 
More  V.  More,  133  Cal.  493,  has  no  application.  {Estate  of 
Dams,  136  Cal.  590.)  This  is  not  a  proceeding  in  equity  to 
rescind  a  contract,  but  is  a  probate  proceeding  contesting  dis- 
tribution in  direct  violation  of  a  contract. 

THE  COURT. — Two  appeals  are  before  us  in  this  case, 
presented  mainly  on  the  same  record.  The  one  is  an  appeal 
from  a  decree  of  final  distribution  by  Mrs.  Cora  Wickersham, 
widow  and  executrix  of  Frank  Wickersham,  deceased,  and 
I.  O.  Wickersham,  their  son,  a  minor,  who  appears  by  his 
mother  as  guardian;  the  other,  an  appeal  by  the  executors 
from  an  order  granting  the  motion  of  the  contestants  for  a 
new  trial.  The  former  appellants  will  be  designated  in  this 
opinion  as  the  contestants. 

The  deceased,  I.  G.  Wickersham,  died  testate  June  20,  1899, 
leaving  an  estate  of  the  value  of  about  $647,000,  all  of  which 
was  the  community  property  of  deceased  and  his  wife,  Lydia. 
By  the  terms  of  the  will,  after  devising  certain  real  and  per- 
sonal property  to  the  widow  and  small  sums  to  others,  the 
residue  is  thus  disposed  of:  **The  remainder  of  my  estate, 
real  and  personal,  I  give,  grant,  and  devise  as  follows :  To  be 
divided  equally  between  my  wife  and  children,  with  the  fol- 
lowing exceptions:  To  my  son  Frank  five  dollars,  as  I  have 
already  advanced  to  him  about  one  hundred  thousand  dollars, 
which  is  to  be  in  full  of  all  interest  in  my  estate,"  etc., — ^the 

^  80  Am.  Dec  551.  •43  Am.  St.  Bep.  134. 
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other  exceptions  relating  to  deductions  to  be  made  from  the 
shares  of  his  son  Fred  and  his  daughter,  Mrs.  May  Bergevin ; 
and,  it  is  added,  the  remaining  child,  Lizzie,  is  not  charged 
with  any  advancement. 

The  will  was  presented  for  probate  by  Frederick  and  Lizzie 
Wickersham,  two  of  the  executors  therein  named,  the  other, 
Mrs.  Lydia  Wickersham,  having  filed  her  written  renounce- 
ment A  written  contest  was  thereupon  filed  by  Frank  Wick- 
ersham, the  excluded  heir,  but  was  afterwards  withdrawn,  in 
pursuance  of  the  written  agreement  set  out  in  the  findings  of 
date  August  17,  1899,  between  himself,  as  party  of  the  first 
part,  and  his  mother  and  the  other  residuary  legatees,  as 
parties  of  the  second  part.  Thereafter,  September  5,  1899, 
the  will  was  admitted  to  probate. 

On  the  same  day,  it  is  alleged  in  the  petition  of  the  execu- 
tors for  final  distribution,  Mrs.  Lydia  Wickersham,  widow  of 
deceased,  '*duly  filed,  ...  in  the  matter  of  the  estate,  .  .  . 
her  written  waiver  of  her  right  to  take  her  share  of  the  com- 
munity property  of  the  said  estate  under  and  by  virtue  of  the 
laws  of  California,  and  she  also,  on  said  date,  duly  filed  her 
written  election  to  take  under  and  by  virtue  of  the  provisions 
of  the  said  last  will  and  testament  of  the  said  •  .  .  deceased." 
Mrs.  Wickersham,  it  is  further  alleged,  died  February  10, 
1900,  and  the  settlement  of  her  estate  is  still  pending. 

From  the  written  opposition  of  the  contestants  to  the  peti- 
tion of  the  executors,  the  facts  appear,  among  others,  that  there 
was  an  alleged  will  of  Mrs.  Lydia  Wickersham,  by  the  terms 
of  which,  after  some  small  legacies  (and  among  others  one 
of  fifty  dollars  to  her  son  Frank),  the  residue  of  her  estate 
was  left  to  Frederick  and  Lizzie  Wickersham,  the  executors 
here,  and  their  sister,  Mrs.  May  Bergevin;  that  the  will  had 
been  admitted  to  probate,  but  was  afterwards  contested  by 
Cora  Wickersham  (one  of  the  contestants  here),  as  executrix 
of  Frank  Wickersham,  on  the  grounds  of  the  incompetency  of 
the  testatrix,  and  that  the  will  was  procured  by  fraud,  undue 
influence,  etc.,  and  that  the  contest  was  still  pending. 

The  contract  of  Frank  Wickersham  with  the  residuary 
legatees  of  his  father's  will,  of  date  August  17,  1899,  which 
purports  to  convey  to  the  grantees  his  interest  in  his  father's 
estate,  and  his  expectant  interest  in  the  estate  of  his  mother, 
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then  living,  and  the  waiver  or  election  of  Mrs.  Lydia  Wicker- 
sham, alleged  in  the  executor's  petition,  are  also  attacked  on 
the  ground  of  fraud  and  undue  influence. 

No  questions  arise  as  to  the  sufficiency  of  the  contestants* 
allegations  to  support  their  grounds  of  contest  of  the  will  or 
of  the  other  documents  in  question,  and  it  will  therefore  be 
unnecessary  to  enter  into  detail  with  regard  to  them. 

Written  objections  were  interposed  by  the  executors  to  the 
contestants  being  heard,  on  the  general  ground  that  they  were 
not  parties  in  interest  in  the  estate  of  I.  G.  Wickersham,  and 
more  especially  on  the  ground  of  the  alleged  conveyance  of 
Frank's  interest  in  the  estate  of  his  father  and  expectant  in- 
terest in  that  of  his  mother. 

In  view  of  the  case  as  taken  by  the  court  below,  the  con- 
trolling question  was  as  to  the  right  of  the  contestants  to  be 
heard  in  the  proceedings;  and  this  again  was  regarded  as 
turning  upon  the  effect  of  the  contract  last  mentioned.  Ac- 
cordingly, the  only  issues  tried  in  the  case  were  those  relat- 
ing to  the  validity  and  effect  of  this  contract,  or  conveyance, 
and  upon  these  the  court  found  that  the  contract  was  duly 
executed,  without  fraud,  duress,  or  undue  influence  on  the 
part  of  the  grantees,  and  in  consideration  of  the  sum  of 
$28,000,  therein  named ;  that  the  consideration  was  adequate, 
and  the  contract  fair  in  all  its  parts;  and  that  the  considera^ 
tion  had  not  been  repaid  or  tendered  to  the  grantees.  From 
these  facts  the  court  found,  as  conclusion  of  law,  that  the 
contestants  **are  estopped  from  contesting  any  matters  in  the 
estate  of  I.  G.  Wickersham,  deceased,"  and  the  decree  al- 
ready referred  to  was  entered.  Afterwards,  on  the  motion 
of  the  contestants,  a  new  trial  was  granted,  on  the  grounds, 
first,  that,  upon  the  authority  of  the  decision  in  More  v.  More, 
133  Cal.  489,  the  court  had  come  to  be  of  the  opinion  that 
the  failure  of  Frank  Wickersham,  or  of  the  contestants,  to 
return  the  consideration  received  under  the  contract  was  an 
immaterial  circumstance,  and,  secondly,  and  principally,  on 
the  ground  that  the  evidence  was  insufficient  to  justify  the 
finding  that  the  contract  was  not  procured  by  fraud. 

It  was  within  the  discretion  of  the  trial  court  to  grant  a 
new  trial  on  the  ground  that  the  finding  that  the  contract  in 
question  was  not  obtained  from  Frank  Wickersham  by  fraud 
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and  undue  influence  used  by  the  grantees,  other  than  his 
mother,  is  not  sustained  by  the  evidence.  Upon  this  point 
the  evidence  was,  to  say  the  least,  conflicting.  We  cannot 
say,  therefore,  that  the  court  went  beyond  its  discretion  in 
granting  the  contestants  a  new  trial,  and  the  order  must 
therefore  be  affirmed. 

Some  further  observations  will,  however,  be  necessary  with 
a  view  to  the  future  progress  of  the  ease.  These  relate,  sev- 
erally, to  the  will  of  Lydia  Wickersham,  to  the  contract  of 
Frank  Wickersham,  and  to  the  renouncement,  or  waiver,  by 
the  former  of  her  interest  in  the  community  property. 

With  regard  to  the  will  of  Lydia  Wickersham,  it  does  not 
appear  that  the  right  of  the  contestants  to  appear  and  par- 
ticipate in  the  determination  of  the  rights  of  distribution  are 
aflfected  thereby.  The  contestants  are,  the  one  as  heir,  and 
.  the  other  the  executrix  of  an  heir,  of  the  deceased.  As  such, 
they  are  authorized  to  appear  and  participate  in  the  pro- 
ceedings for  distribution  (Code  Civ.  Proc.,  sees.  1663,  1664), 
and  they  will  be  equally  entitled  to  do  so  if  they  are  legatees. 
The  fact  that  they  may  have  a  right  to  a  greater  or  less  por- 
tion of  the  estate  of  Lydia  Wickersham  by  virtue  of  the  will 
than  they  would  have  by  law  does  not  aflfect  their  right  to 
insist  that  that  estate  shall,  upon  the  distribution  of  the  estate 
of  I.  G.  Wickersham,  receive  all  of  the  latter 's  estate  that  they 
may  claim  it  is  entitled  to,  and  this  is  the  only  position  the^r 
should  in  those  proceedings  be  allowed  to  assume  or  maintain. 
It  is  therefore  not  necessary  to  determine  in  this  proceeding 
whether  they  are  heirs  or  legatees  of  Lydia  Wickersham. 

As  to  the  contract  of  Frank  with  the  residuary  legatees, 
that  doubtless  operated  to  transfer  to  the  grantees  his  then 
existing  interest  in  his  father's  estate;  but  so  far  as  it  pur- 
ported to  convey  his  expectant  interest  in  his  mother's  estate, 
it  was  legally  void;  nor  could  it  operate  to  transfer  to  the 
grantees,  upon  the  death  of  Mrs.  Wickersham,  the  legal  inter- 
est of  the  grantor  in  her  estate.  (Civ.  Code,  sees.  700,  1045; 
Estate  of  Oarcelon,  104  Cal.  584  et  seq.;^  2  Story's  Equity 
Jurisprudence,  sec.  1040b;  2  Pomeroy's  Equity  Jurispru- 
dence, sec.  953.)  He  therefore  still  remained  the  legal  owner 
of  that  interest  and  of  the  resulting  interest  in  his  father's 
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estate,  and  the  contestants,  as  his  representatives,  were  en- 
titled to  assert  it.  A  contract  of  this  character,  made  on  ade- 
quate consideration,  and  otherwise  unobjectionable,  may  be 
enforced  in  equity  as  an  agreement  to  convey,  or  by  way  of 
estoppel  or  otherwise;  but  such  questions  are  for  the  court 
having  exclusive  cognizance  of  the  widow's  estate  to  deter- 
mine. For  upon  that  court  exclusively  devolves  the  juris- 
diction to  determine  the  persons  entitled  to  distribution,  and 
the  involved  questions  of  the  validity  of  the  will,  and  of  the 
right  of  the  contestants  to  be  heard  in  opposition  to  it;  nor  can 
these  questions  be  prejudged  in  this  proceeding.  The  con- 
tract, therefore,  whether  it  be  successfully  impeached  for 
fraud  or  the  contrary,  can  have  no  bearing  on  the  right  of 
the  contestants  to  be  heard  in  this  proceeding. 

Nor  can  the  supposed  waiver  by  the  widow  of  her  rights  in 
the  community  property,  and  her  election  to  take  under  the 
will,  in  any  way  affect  the  right  of  contestants  to  be  heard. 
For  their  claim  is,  that  it  was  obtained  by  fraud  and  xmdue 
influence ;  and  their  right  to  be  heard  on  this  issue  is  at  least 
clear.  But  beyond  this  it  is  clear  that  the  so-called  election, 
or  waiver,  was  wholly  void.  This  appears  on  the  face  of  the 
document  itself,  which  is  as  follows : — 

**I,  the  undersigned,  widow  of  I.  6.  Wickersham,  having 
read  his  wUl  heretofore  filed  herein  for  probate,  and  know- 
ing its  contents,  do  hereby  declare  that  it  is  my  desire  that  his 
wishes  be  in  every  respect  regarded,  I  hereby  renounce  all 
and  any  of  my  community  rights  in  the  said  estate,  and  in 
all  and  any  community  property  made  or  accumulated  after 
our  marriage,  and  I  hereby  elect  to  take  the  share  given  and 
devised  me  under  and  by  my  husband's  will,  and  I  waive  all 
other  rights  in  our  property  that  I  would  have  as  his  sur- 
viving wife,  and  I  further  most  respectfully  petition  and 
request  that  my  said  husband's  wishes  be  adhered  to  and 
followed. 

** Dated  August  2,  1899.  Lydia  Wickersham." 

It  is  clear  from  the  terms  of  this  instrument  that  it  was  not 
intended  as  a  gift  or  conveyance  to  the  other  legatees,  but 
that  the  sole  intent  was  to  make  an  election,  between  the  legacy 
made  to  her  in  the  will  of  her  husband  and  her  supposed 
inconsistent  right  to  her  moiety  of  the  community  property, 
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and  the  sole  motive  a  desire  to  conform  to  her  husband's 
supposed  wishes  in  the  matter.  The  instrument  is  therefore 
to  be  regarded  merely  as  the  exercise  of  a  supposed  election 
devolving  on  the  widow,  and,  unless  valid  for  that  purpose,  as 
ineffectual.  But  in  fact  there  is  nothing  in  the  terms  of  the 
will  to  indicate  an  intention  on  the  part  of  the  testator  to 
dispose  of  the  widow's  share  of  the  community  property. 
(Beard  v.  Knox,  5  Cal.  256 ;  ^  Payne  v.  Payne,  18  Cal.  299 
Estate  of  SUvey,  42  Cal.  210 ;  King  v.  La  Orange,  50  Cal.  328 
Estate  of  Frey,  52  Cal.  658;  Estate  of  Owin,  77  Cal.  313 
Estate  of  Qjlmore,  81  Cal.  240;  Estate  of  Smith,  108  Cal.  119 
Story's  Equity  Jurisprudence,  sees.  1086  et  seq.)  But  rather, 
as  is  cogently  argued  by  counsel  for  contestants,  from  the 
reason  given  by  the  testator  for  excluding  his  son  Frank  from 
the  bequest  to  his  **wife  and  children,"  the  contrary  is  indi- 
cated,— ^the  reason  being  that  he  had  already  advanced  him 
about  $100,000,  which  amount,  though  in  excess  of  one  fifth 
of  the  half  of  the  community  property,  was  much  less  than 
one  fifth  of  the  whole.  For  there  is  nothing  in  the  will  to 
indicate  any  intention  to  discriminate  against  Frank,  and  the 
contrary  intent  is  apparent.  The  widow  was  therefore  not 
put  to  an  election,  and  it  is  clear  that  the  document  was  exe- 
cuted under  a  misapprehension  of  her  rights.  (2  Story's 
Equity  Jurisprudence,  sees.  1097,  1098;  1  Pomeroy's  Equity 
Jurisprudence,  sees.  511-512;  Kidney  v.  Goussmaker,  12  Ves. 
Jr.  136.)  Omitting,  therefore,  other  objections  urged  to  the 
validity  of  the  alleged  election  of  the  widow  to  take  under 
the  will,  it  is  clear  that  the  case  was  not  one  in  which  she  was 
put  to  an  election,  and  that  her  title  to  one  half  of  the  com- 
munity property  was  not  affected.  Her  estate  was,  therefore, 
entitled  to  one  half  the  community  property,  and  one  fourth 
the  remainder,  and  it  was  error  to  distribute  to  it  one  fourth 
of  the  whole  only. 

We  have  considered  above  the  effect  of  the  contract  or  con- 
veyance of  Frank  Wickersham  to  the  residuary  legatees, 
assuming  it  to  be  valid,  upon  his  rights  in  the  estate  as  the  im- 
mediate heir  of  his  father,  but  have  not  thought  it  necessary 
to  determine  what  will  be  the  effect  of  its  rescission  on  his 
rights,  in  case  it  should  be  found  by  the  court  that  the  con- 
•eS  Am.  Dec  125. 
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tract  was  fraudulently  obtained.  Whether  in  such  case  the 
court  would  have  jurisdiction  to  afford  the  contestants  equi- 
table relief  by  converting  the  residuary  legatees  into  trustees 
towards  them,  or  otherwise  (Estate  of  Davis,  136  Cal.  590), 
is  an  important  question,  but  it  is  not  presented  on  the  pres- 
ent appeals;  and,  as  it  seems  probable,  from  the  record  now 
before  us,  that  the  advancements  of  the  testator  to  his  son 
Frank,  in  the  lifetime  of  the  former,  amounted  to  more  than 
the  latter  would  have  been  entitled  to  as  heir,  it  is  not  prob- 
able that  it  will  arise  in  the  further  progress  of  the  case.  It 
is  therefore  left  undetermined. 

For  the  reasons  given  the  order  or  decree  of  distribution 
appealed  from  must  be  reversed  and  the  order  granting  the 
motion  for  a  new  trial  affirmed,  and  it  is  so  ordered. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[S.  F.  No.  2777.    Department  Two.— January  21,  1903.] 

CITY  STREET  IMPROVEMENT  COMPANY,  Respondent, 
V.  JOSEPH  W.  TAYLOR,  Appellant 

Stebbt  Impbovement—Guttebways— Resolution  of  Intention.— A 
resolution  of  intention  to  pave  a  street  includes  gutterways  as  part 
of  the  roadway  of  the  street,  and  they  need  not  be  specified  therein 
unless  they  are  intended  to  be  constructed  differently  from  the  rest 
of  the  street. 

Id.— Granite  Ctjbbs— Exception— Jumsdiotion— Reduction  of  Judg- 
ICENT.— In  a  resolution  of  intention  to  lay  granite  curbs  where  not 
already  laid,  on  a  certain  part  of  a  street,  there  is  an  exception  of 
curbs  already  laid,  which  is  beyond  the  jurisdiction  of  the  board; 
and  no  appeal  thereto^ is  required.  Where  curbs  were  improperly 
assessed  to  a  lot  where  they  had  been  already  laid  a  judgment 
foreclosing  the  assessment  must  be  reduced  by  the  amount  so 
Improperly  assessed,  with  interest 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hehhard,  Judge. 
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The  facts  are  stated  in  the  opinion, 

D.  H.  Whittemore,  for  Appellant. 

Gutterways  are  separated  from  paving  and  the  material 
of  which  they  are  to  be  constructed  must  appear.  {Schwiesau 
V.  Mahon,  128  Cal.  114;  Fay  v.  Reed,  128  Cal.  357;  Partridge 
V.  Lucas,  99  Cal.  519.)  The  board  had  no  jurisdiction  to 
assess  a  lot  for  curbing  already  done.  {Fay  v.  Reed,  128  Cal. 
357.) 

Bishop  &  Wheeler,  for  Respondent 

The  assessment  for  curbs  is  valid  and  binding.  It  was  the 
duty  of  the  property-owner  to  appeal  to  the  board,  which  had 
jurisdiction,  whether  or  not  the  curbs  had  been  already  con- 
structed in  front  of  his  property.  (Blair  v.  Luning,  76  Cal. 
134,  135,  lS6u  McDonald  v.  Conniff,  99  Cal.  386,  388,  389; 
Ferine  v.  Erzgrdber,  102  Cal.  234,  238 ;  Williams  v.  Bergin, 
116  Cal.  56,  59.)  Where  any  sum  is  included  in  an  assess- 
ment which  ought  not  to  be  included  for  any  reason,  the  rem- 
edy is  by  appeal  to  the  board  of  supervisors,  or  city  council. 
{Himmelmann  v.  Hoadley,  44  Cal.  276,  279 ;  Frick  v.  Morford, 
87  Cal.  576 ;  Ferine  v.  Forbush,  97  Cal.  305,  312,  313 ;  J^(m- 
ning  v.  Leviston,  93  Cal.  186,  188;  Bowling  v.  Conniff,  103 
Cal.  75,  77,  78 ;  Wells  v.  Wood,  114  Cal.  255,  257.)  The  reso- 
lution of  intention  includes  gutterways  of  the  same  material, 
and  appellant  cannot  complain  of  an  assessment  which  ac- 
cords with  the  resolution. 

SMITH,  C. — This  is  an  appeal  from  a  judgment  in  favor 
of  the  plaintiff,  in  a  suit  for  the  foreclosure  of  a  street-assess- 
ment lien.  The  work  to  be  done,  which  is  in  San  Francisco, 
is  described  in  the  notice  of  intention  as  follows:  "That  gran- 
ite curbs  be  laid  where  not  already  laid  on  Perry  Street  be- 
tween Third  Street  and  the  northwestern  termination  of  Perry 
Street,  and  that  the  roadway  of  said  portion  of  Perry  Street 
be  paved  with  basalt  blocks  where  not  already  paved." 
At  the  time  of  the  passage  of  the  resolution — as  appears  from 
the  pleadings  and  findings — granite  curbs  had  already  been 
constructed  in  front  of  the  defendant's  property;  and  it  also 
appears  **that  the  specifications  for  said  paving  required 
gutterways,  and  a  concrete  foundation  for  said  gutterways." 
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It  is  also  alleged  in  the  answer  that  no  curbs  were  constructed 
in  front  of  defendant's  lot  by  the  plaintiff,  and  that  the  speci- 
fications required  a  concrete  foundation,  not  only  for  the 
gutterways,  but  for  the  street  generally.  The  grounds  urged 
by  the  defendant  in  support  of  his  appeal  are,  that,  under 
the  resolution  of  intention,  the  superintendent  of  streets  had 
no  jurisdiction  to  assess  the  defendant's  lot  for  curbs  or  for 
gutterways;  and  that,  as  the  assessment  for  the  latter  can- 
not be  segregated  from  the  assessment  for  paying  the  street, 
the  whole  assessment  is  void. 

With  regard  to  the  gutterways,  the  objection  is,  we  think, 
untenable.  These,  properly  speaking,  constitute  part  of  the 
roadway  of  the  street,  and  hence  there  is  no  occasion  to  dis- 
tinguish them,  unless  the  intention  be  that  'they  are  to  be 
constructed  differently  from  the  rest  of  the  street  (Part- 
ridge  v.  Lucas,  99  Cal.  519.)  In  Beaudry  v.  YaldeZy  32  Cal. 
276,  it  was  indeed  held  that  *^ macadamizing'^  does  not  in- 
clude ''curbing/'  and  language  is  used  seeming  to  imply  that 
the  naming  of  the  various  kinds  of  works  specified,  such  as 
the  words  in  question,  indicates  that  the  different  terms  used 
are  exclusive  of  each  other,  which  with  regard  to  **  macadam- 
izing" and  "curbing"  is  sufficiently  clear.  But  there  is  noth- 
ing in  the  language  of  the  act  to  indicate  an  intention  to  alter 
the  received  and  proper  meaning  of  the  words  used  (Civ. 
Code,  sec.  13) ;  and  in  the  case  of  Partridge  v.  Lucas,  cited 
above,  the  rule  is  limited,  in  the  case  of  gutters,  to  cases  where 
they  are  to  be  constructed  in  a  manner  ''different  from  the 
ordinary  work  of  macadamizing  the  surface  of  the  street." 
,  With  regard  to  the  curbing,  however,  it  is  clear  that  the 
board  acquired  no  jurisdiction  to  order  the  work  in  front  of 
defendant's  lot,  which  by  the  express  terms  of  the  order  is 
excluded.  Still  less  could  the  street  superintendent,  without 
such  an  order,  have  jurisdiction  to  do  so.  To  hold  otherwise 
would  be  in  effect  to  hold  that  a  resolution  of  intention  to  lay 
curbs  on  a  street  where  not  already  laid  is  in  effect  a  resolu- 
tion to  lay  curbs  along  the  whole  street,  except  where  the 
street  superintendent  shall  determine  otherwise,  thus  delegat- 
ing to  him  the  power  to  determine  the  work  to  be  done,  which 
it  is  well  settled  the  board  cannot  do.  {Bolton  v.  OUleran,  105 
Cal.  244,*  and    authorities    cited,    247-248;    Fay    v.    Reed, 
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128  Cal.  357.)  Nor  was  the  defect  in  the  assessment  one  that 
could  be  rectified  by  an  appeal  to  the  board  or  cured  by  a 
failure  to  appeal.  (De  Haven  v.  Berendes,  135  Cal.  179,  and 
authorities  cited,  181-182.)  The  defendant's  lot  was  there- 
fore improperly  assessed  for  curbing,  and  the  judgment  must 
be  reduced  by  the  amount  thus  assessed,  found  by  the  court 
to  be  $23.75,  and  by  a  corresponding  reduction  of  interest 

We  advise  that  the  cause  be  remanded,  with  instructions 
to  the  court  below  to  modify  the  judgment  as  above  stated, 
and  that  the  judgment,  as  thus  modified,  stand  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  cause  is 
remanded,  with  instructions  to  the  court  below  to  modify 
the  judgment  as  above  stated,  and  the  judgment,  as  thus 
modified,  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[8.  F.  No.  3219.    Department  One.— January  22,  1903.] 

J.  C.  McKEB,  Appellant,  v.  EMILE  SOHEB,  Administrator 
of  Estate  of  Lewis  Sober,  Deceased,  Respondent. 

Estates  of  Degkasid  Persons— Attobnsts'   Fees— Allowance  to 

AOMINISTBATOBS     SEVEBALLT— IJABnJT?      OF      CO- AOMIN  ISTBATOB.— 

Where  each  of  two  administrators  severally  employed  attorneys, 
whose  services  were  allowed  in  the  separate  account  of  each,  and 
the  powers  of  one  of  them  was  suspended  after  the  settlement 
of  his  accounts,  and  it  was  decreed  that  the  amounts  allowed  to 
his  attorneys  should  not  be  paid  until  the  money  found  to  be  due 
from  him  be  paid  to  the  other  administrator,  or  paid  into  court 
for  the  benefit  of  the  estate^  the  other  administrator  cannot  be  held 
liable  in  any  manner  for  the  services  of  the  suspended  administrator, 
unless  by  reason  of  such  decree. 
Id.— Estate  not  Liable.— An  attorney  must  look  to  the  personal  re- 
sponsibility of  the  administrator  who  employs  him,  and  cannot 
hold  the  estate  liable  for  services  rendered  to  the  administrator. 
The  attorney's  fees  and  charges  paid  by  the  administrator  are 
allowed  to  the  administrator,  and  not  to  the  attorney. 
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Id.— Payment  by  Administratoe— Allowance  to  CJo- administrator,— 
Where  the  fees  of  the  attorney  have  been  paid  hy  the  administrator 
who  employed  him^  they  cannot  be  again  recovered,  and  the  fact  that 
an  allowance  for  attorney's  fees  paid  by  the  suspended  adminis- 
trator was  allowed  in  the  final  account  of  the  co-administrator 
cannot* constitute  a  judgment  in  favor  of  the  attorney  or  entitle 
him  to  recover  the  amount  from  the  co-administrator. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

T.  W.  Nowlin,  for  Appellant. 

The  allowance  to  the  defendant  of  the  sum  allowed  to  the 
suspended  executor  for  attorney's  fees  makes  the  defendant 
liable.  This  allowance  will  not  be  disturbed  upon  appeal, 
as  no  abuse  of  discretion  appears.  {Estate  of  Oasq,  42  Cal. 
289.)  The  order  settling  the  account  is  conclusive,  no  appeal 
having  been  taken  therefrom.  (Estate  of  Grant,  131  Cal. 
429 ;  Estate  of  Couts,  87  Cal.  480 ;  Midler  v.  Lux,  100  Cal.  613.) 
The  defendant  holds  the  money  allowed  to  him  for  plaintiff's 
fees  in  trust  for  the  plaintiff. 

David  I.  Mahoney,  and  W.  A.  Plunkett,  for  Respondent. 

The  employment  of  an  attorney  does  not  bind  the  estate, 
but  only  the  administrator  who  employed  him.  {Matter  of 
Page,  57  Cal.  238 ;  Gumee  v.  Maloney,  38  Cal.  85  ;^  Estate  of 
Levinson,  108  Cal.  450;  Estate  of  Ogier,  101  Cal.  381-385;* 
Briggs  v.  Breen,  123  Cal.  656.)  It  is  proved  and  found  that 
the  allowance  to  the  executor  was  for  a  sum  that  had  been 
paid;  and  this  being  the  case,  the  plaintiff  cannot  recover. 
{Reed  v.  Havey,  23  Ark.  44;  Kyle  v.  Kyle,  25  W.  Va.  376; 
Ludlam's  Estate,  3  Clark  (Pa.),  276;  Shinkle  v.  Letcher,  47 
111.  216;  Ahl  V.  AM,  71  Md.  555.) 

COOPER,  C. — Action  to  recover  attorney's  fees.    Defend- 
ant had  judgment,  and  this  appeal  is  by  plaintiff  from  the 
judgment  and  order  denying  hia  motion  for  a  new  trial. 
It  appears  that  Emile  Sober  and  Adolph  Sober  were  ad- 
199  Am.  Dec  352.  '40  Am.  St.  Eep.  61. 
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ministrators,  with  the  will  annexed,  of  the  estate  of  Lewis 
Soher,  deceased,  and  had  different  attorneys  representing 
them  as  such  administrators.  In  April,  1900,  they  filed  and 
presented  for  settlement  their  joint  account  of  their  adminis- 
tration, and  at  the  same  time  each  filed  and  presented  his 
separate  account  of  his  administration. 

Upon  the  hearing  of  the  accounts  certain  objections  were 
sustained  to  items  in  the  separate  accounts,  and  they  were 
allowed  as  to  all  other  items,  and  the  joint  account  was  allowed 
as  presented.  After  the  accounts  were  filed  the  powers  of 
Adolph  Soher  as  such  administrator  were  suspended  by  order 
of  the  court,  and  in  the  decree  allowing  the  accounts  appears 
the  following  clause: — 

''And  it  appearing  that,  since  the  filing  of  said  accounts, 
the  powers  of  said  Adolph  Soher,  as  such  administrator,  have 
been  suspended  by  order  of  this  court  duly  made  and  given, 
and  it  further  appearing  that,  on  the  hearing  of  said  account, 
application  was  made  for  an  allowance  for  the  services  of 
attorneys  appearing  for  the  administrators, — viz.,  Messrs. 
J.  C.  McKee  and  Benjamin  Healey,  who  have  acted  as  attor- 
neys for  said  Adolph  Soher,  as  such  administrator,  and  D.  L 
Mahoney  and  W.  A.  Plunkett,  Esq.,  as  attorneys  for  said 
Emile  Soher,  as  such  administrator, — and  evidence  having 
been  introduced  as  to  the  value  of  such  services  and  the  allow- 
ance therefor,  and  the  court  having  considered  the  same,  it 
is  ordered  that  there  be  allowed  Emile  Soher,  administrator 
with  the  will  annexed  of  the  estate  of  said  deceased,  the 
sum  of  $5,000  as  attorneys'  fees,  as  follows :  For  his  attorneys, 
Messrs.  D.  I.  Mahoney  and  W.  A.  Plunkett,  the  sum  of  $2,500 ; 
and  for  the  services  of  said  J.  C.  McKee,  Esq.,  attorney  for 
said  Adolph  Soher,  as  administrator,  $1,250;  and  for  the 
services  of  Benjamin  Healey,  attorney  for  said  Adolph  Soher, 
administrator,  the  sum  of  $1,250.  Said  sum  of  $1,250  allowed 
for  the  services  of  said  Benjamin  Healey,  and  said  sum  of 
$1,250  allowed  for  the  services  of  said  J.  C.  McKee,  Esq.,  shall 
not  be  paid  until  the  money  found  to  be  due  from  said  Adolph 
Soher  be  paid  to  said  Emile  Soher,  administrator,  or  paid  into 
court  for  the  benefit  of  the  estate." 

This  action  was  brought  to  recover  of  defendant  the  amount 
of  $1,250  allowed  in  said  account  to  Emile  Soher  for  the 
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services  of  the  plaintiflP,  as  attorney  for  Adolph  Soher  in  the 
estate  of  said  Lewis  Soher,  deceased. 

The  defendant  is  not  liable  in  any  manner,  unless  it  be 
by  reason  of  the  quoted  clause  in  said  decree.  He  did  not 
employ  plaintiff,  nor  did  plaintiff  act  as  his  counsel.  The 
court  expressly  found  **that  plaintiff  was  never  employed  by 
defendant  as  administrator  or  otherwise,  and  never  performed 
any  services  for  him  as  administrator  or  otherwise."  This 
finding  is  supported  by  the  direct  evidence  of  defendant,  and 
also  by  the  evidence  of  plaintiff,  who  testified  that  he  was 
employed  by  Adolph  Soher,  and  that  the  first  work  he  did,  or 
attempted  to  do,  was  to  ** knock  out"  Emile  Soher,  the  co- 
administrator. It  is  well  settled  that  an  attorney  cannot  hold 
an  estate  liable  for  services  rendered  to  the  administrator 
or  executor.  His  services  are  performed  for  and  on  behalf  of 
the  administrator  or  executor,  for  the  purpose  of  assisting 
him  in  the  execution  of  his  trust.  The  administrator  shall  be 
allowed  necessary  expenses  in  the  care  and  management  of  the 
estate,  including  reasonable  fees  paid  to  attorneys  for  conduct- 
ing the  necessary  proceedings  or  suits  in  court,  but  such  fees 
are  allowed  to  the  administrator  or  executor,  and  not  to  the 
attorney.  The  estate  is  not  liable,  but  the  executor  or  admin- 
istrator is  personally  responsible.  Even  where  the  court 
allows  the  executor  the  amount  deemed  reasonable  for  the  fees 
of  his  attorney,  such  allowance,  in  the  absence  of  agreement, 
is  not  binding  upon  the  attorney,  and  he  may  recover  more 
than  the  amount  allowed,  provided  the  allowance  was  not 
reasonable.  (Code  Civ.  Proc.,  sec.  1616;  In  re  Ogier,  101  Cal. 
385  ;*  In  re  Levinson,  108  Cal.  458 ;  Briggs  v.  Breen,  123  Cal. 
65.) 

It  follows  that  plaintiff  must  look  to  his  employer,  Adolph 
Soher,  for  his  compensation.  He  cannot  hold  the  estate,  nor 
the  present  administrator.  If  the  amount  has  been  allowed 
to  Emile  Soher  for  expenses  incurred  by  Adolph  Soher,  that 
is  a  matter  for  Adolph  and  Emile  and  the  distributees  of  the 
estate  to  adjust  between  themselves,  either  peaceably  or  by 
litigation.  But  as  to  the  claim  of  plaintiff  against  Adolph 
Soher,  the  court  finds  that  before  the  commencement  of  this 
action  and  before  the  entry  of  the  aforesaid  decree,  Adolph 
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Soher  had  paid,  **and  plaintiff  had  received  from  Adolph 
Soher,  as  such  administrator,  all  money  due  to  him,  or  to 
which  he  would  be  entitled  as  attorney  for  said  Adolph  Soher, 
as  administrator.  That  the  services  mentioned  in  said  decree 
in  these  findings  heretofore  set  forth  are  the  same  services  for 
which  plaintiff  had  already  been  paid." 

There  was  evidence  to  support  this  finding.  Adolph  Sober 
testified  that,  while  plaintiff  was  his  attorney  in  the  estate, 
certain  real  estate  on  O'Farrell  Street  was  sold  for  $24,000, 
and  that  when  witness  cashed  the  check  he  "gave  him  $1,500, 
and  he  gave  me  his  receipt,  typewritten;  this  money  was 
paid  to  Mr.  McEee  on  account  of  his  fees  as  my  attorney  as 
administrator;  this  was  done  at  the  bank  at  the  time  the  check 
was  cashed."  Plaintiff  in  his  testimony  admits  the  receipt  of 
the  $1,500  out  of  the  funds  of  the  estate,  and  that  he  gave 
Adolph  Soher  a  receipt  for  it,  but  he  claims  that  the  amount 
was  for  personal  services  for  Soher,  and  not  for  services  as 
administrator.  If  the  amount  had  already  been  paid,  as  the 
court  found,  it  cannot  be  again  recovered.  The  plaintiff  was 
not  a  party  to  the  proceeding  for  the  settlement  of  the  account, 
and  the  order  of  the  court  allowing  the  executor  a  sum  of 
money  for  the  reasonable  fee  of  the  attorney  for  Adolph 
Soher,  as  executor,  although  sufficient  to  give  the  executor, 
Emile  Soher,  when  he  had  paid  it,  credit  in  his  account  for 
the  sum  so  allowed,  did  not  constitute  a  judgment  or  adjudica- 
tion in  favor  of  the  attorney  named  in  the  order,  against  either 
the  estate  or  the  executor,  and  cannot  be  made  the  foundation 
of  an  action  by  him  against  either.  The  decree  only  fixed  the 
allowance  of  the  attorney's  fee  as  expense  to  the  adminis- 
trator. It  could  be  allowed  in  the  decree  after  it  was  paid  as 
well  as  before.  Plaintiff  cannot  be  permitted  to  recover  it 
again,  simply  because  it  was  fixed  in  the  decree  allowing  the 
account. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 
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Beatty,  C.  J.,  delivered  the  following  dissenting  opinion 
upon  the  petition  for  rehearing: — 

BEATTY,  C.  J. — ^In  my  opinion  there  should  be  a  rehear- 
ing in  this  case  for  further  consideration  of  one  of  the  points 
decided  in  the  opinion  of  the  court.  In  effect,  it  is  held  that 
when,  upon  petition  of  an  administrator,  the  court  has,  in 
settling  his  final  account,  ascertained  the  sum  justly  due  to 
his  attorney  for  his  services  in  the  settlement  of  the  estate,^ 
and  has  authorized  him  to  withhold  so  much  of  the  fund  in 
his  hands  awaiting  distribution,  for  the  express  purpose  of 
paying  it  to  his  attorney,  and  has  awarded  to  the  distributees- 
only  the  residue  of  the  estate,  after  deducting  that  and  other 
allowances  to  the  administrator, — that  all  this  gives  the  attor- 
ney no  right  of  action  to  recover  the  sum  so  allowed  for  his 
services  and  actually  placed  in  the  hands  of  the  administrator 
for  the  purpose  of  paying  him. 

It  seems  to  me  very  clear  that  upon  this  state  of  facts  the 
attorney,  if  he  demanded  the  sum  so  allowed,  and  thereby 
signified  his  acceptance  of  the  allowance,  would  have  a  perfect 
cause  of  action  for  so  much  money  had  and  received  to  his 
use,  subject,  of  course,  to  any  defense  open  to  one  who  has 
been  paid  money  upon  an  agreement  that  he  would  pay  it 
to  another. 

In  this  case  it  is  found  that  more  than  the  sum  allowed 
had  already  been  paid  to  the  plaintiff  by  the  co-administrator 
of  the  defendant;  and  if  the  fact  was  so,  this,  no  doubt,  was  a 
good  defense,  which  the  defendant  was  bound  to  make  in  the 
interest  of  the  distributees  or  of  his  co-administrator.  But  in 
the  absence  of  this,  or  some  other  valid  defense,  he  would,  in 
my  opinion,  have  been  properly  held  liable  in  this  action. 


[L.  A.  No.  1283.    Department  One.— January  23,  1903.] 

,CLARA  MAY  HEINTZ   et  al.,  Appellants,   v.  REUBEN 
•HOOVER  et  al.,  Respondents. 

T^usT  Deed— Disposition  of  Estate— Eights  op  Executor— Action 
BY  Heibs.— A  direction  in  a  deed  of  trust  that  the  trustee  shall 
upon  the  decease  of  the  trustor  ''turn  said  estate  over  to  the  heirs,. 
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executors,  or  administrators  of  said  trustor,  as  the  same  may  in 
and  bj  law  be  proper  and  provided/'  is  modified  as  to  the  three 
classes  named  hj  the  last  clause  of  the  direction.  Where  the  trustee 
is  also  made  the  executor  of  the  will  of  the  trustor,  the  law  pro- 
vides that  the  estate  shall  be  turned  over  to  the  executor,  and  the 
heirs  of  the  trustor  cannot  maintain  an  action  for  an  accounting 
against  the  trustee,  and  to  secure  his  removal  and  the  appointment 
of  another  trustee  in  his  stead« 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    D.  K.  Trask,  Judge, 

The  facts  are  stated  in  the  opinion. 

Will  A.  Strong,  for  Appellants. 

The  trustee  took  only  a  life  estate  (Civ.  Code,  sees.  864, 
865,  866,  871;  27  Am.  &  Eng.  Ency.  of  Law,  p.  107,  and 
cases  cited),  and  the  heirs  took  the  estate  in  remainder  by  the 
execution  of  the  deed.  (Civ.  Code,  sec.  694;  Whipple  v.  Fair- 
child,  139  Mass.  262;  Putnam  v.  Story,  132  Mass.  205;  Weston 
V.  Weston,  105  Mass.  268 ;  Ackerma/n  v.  Oorton,  67  N.  Y.  63 ; 
Greer  v.  Hewitt,  97  111.  113  ;*  In  re  Oertle,  34  Minn.  173  ;* 
Manderson  v.  Lukens,  23  Pa.  St.  31  ;•  Scofield  v.  Olcott,  120 
HI.  362;  Blanchard  v.  Blai%chard,  1  Allen,  223;  Broum  v. 
Lawrence,  3  Cush.  390;  Wolford  v.  Morgenthal,  91  Pa.  St 
30;  McNish  v.  Ouerard,  4  Strob.  66;  Oilman  v.  Reddington, 
24  N.  Y.  9;  McArthur  v.  Scott,  113  U.  S.  340,  380.) 

Curtis  D.  Wilbur,  for  Respondents. 

The  remainder  did  not  vest  in  the  heirs  by  operation  of 
law,  it  being  disposed  of  by  will.  (Civ.  Code,  sec.  866.)  Under 
the  terms  of  the  deed  of  trust,  properly  construed,  the  property 
is  rightfully  in  the  custody  of  the  executor  appointed  by  the 
will  of  the  trustor. 

COOPER,  C. — The  court  below  sustained  a  demurrer  to  the 
amended  complaint,  and  plaintiffs  declining  further  to  amend, 
judgment  was  entered  for  defendant  Hoover.  This  appeal 
is  from  the  judgment  on  the  judgment-roll,  and  presents  the 
sole  question  as  to  whether  or  not  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action. 


1 37  Am.  Eep.  102.  •  62  Am.  Dec.  312, 

■  57  Am.  Bep.  48. 
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It  appears  from  the  complaint  that  in  .December,  1895,  one 
Eliza  B.  Armstrong  made  and  delivered  to  defendant  Hoover 
a  deed  of  trust  of  certain  real  and  personal  property  therein 
described,  to  hold  as  trustee,  and  receive  the  income,  rents, 
and  profits  therefrom,  and  after  paying  the  expenses  of  re- 
pairs, taxes,  insurance,  and  other  charges,  to  apply  the  net 
income  to  the  care  and  support  of  the  said  Eliza  E.  Armstrong 
during  her  natural  life.  The  trustee.  Hoover,  accepted  the 
trust  and  devoted  the  income  of  the  property  to  the  support 
of  the  said  grantor  during  her  life  and  until  her  death,  in 
December,  1899.  No  question  is  raised  as  to  the  due  execution 
of  the  trust  during  the  lifetime  of  the  grantor. 

The  deed,  after  providing  for  the  support  and  maintenance 
of  the  deceased  during  her  lifetime,  contained  the  following 
clause:  *'And  upon  the  decease  of  the  said  trustor,  to  turn 
said  estate  over  to  the  heirs,  executors,  or  administrators  of 
said  trustor,  as  the  same  may  in  and  by  law  be  proper  and 
provided." 

The  defendant  Hoover  is  the  executor  of  the  will  of  de- 
ceased, and  holds  and  claims  the  property  as  such  executor. 

The  action  is  brought  by  plaintiffs  as  heirs  of  deceased, 
and  the  prayer  of  the  complaint  is,  that  an  account  be  taken 
and  Hoover  removed  as  trustee  under  the  said  deed,  and  an- 
other appointed  in  his  stead. 

The  question  to  be  determined  is  the  construction  of  the 
clause  herein  quoted  from  the  deed.  It  is  claimed  by  appel- 
lants that  by  the  deed  the  remainder  was  cast  in  appellants, 
to  take  effect  in  possession  on  the  termination  of  the  trust. 
We  do  not  think  such  was  the  intention  of  the  deceased,  nor 
the  effect  of  the  language  used.  The  intention  was  that  the 
trustee,  on  the  termination  of  the  trust,  should  turn  the  prop- 
erty over — ^that  is,  deliver  possession  of  it — to  the  heirs, 
executors,  or  administrators  '*as  tile  same  may  in  and  by  law 
be  proper  and  provided."  The  deceased  made  a  will  and 
appointed  an  executor.  The  defendant  Hoover,  as  such  exec- 
utor, has  the  right  to  the  property  pending  administration, 
or  until  it  is  distributed  under  the  will.  Deceased,  when  she 
made  the  will,  did  not  believe  that  she  had  already  disposed  of 
the  property.  She  did  not  think  when  she  directed  her  trustee, 
upon  her  death,  to  turn  it  over  to  certain  parties  as  may  in 
law  be  proper,  that  she  had  absolutely  fixed  the  parties  in 
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whom  the  title  and  possession  should  vest  upon  her  death.  If 
the  grantor  had  desired  to  convey  an  absolute  remainder  in 
the  property  to  certain  persons,  she  could  have  said  so.  Tho 
direction  to  **turn  it  over"  to  her  heirs,  executors,  or  admin- 
istrators shows  that  she  intended,  upon  her  death,  that  the 
trust  should  terminate.  If  it  was  the  intention  by  the  deed 
to  convey  the  title  in  the  remainder,  the  grantor  certainly 
failed  to  do  so.  Plaintiffs  claim  that  it  was  to  be  turned  over 
to  the  heirs,  but  the  language  is  **  to  the  heirs,  executors,  or 
administrators.'*  To  either  of  the  three  classes  would  seem 
to  satisfy  the  first  part  of  the  clause,  but  the  clause  ''as  the 
same  may  in  and  by  law  be  provided"  further  modifies  the 
direction.  The  law  provides  that  the  estate  shall  be  turned 
over  to  the  executor  when  a  will  is  left  by  deceased  and  an 
executor  appointed. 
It  follows  that  the  judgment  should  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
18  affirmed.  Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J. 


[S.  F.  No.  3187.    Department  Two.— January  28,  1903.] 

B.    M.    iWHITE,    Respondent,    v.    ED.    OILMAN    et    al., 

Appellants. 

Vendor  and  Pubchaser— Contract  of  Sale— Insurancb  bt  Vendor- 
House  Erected  by  Purohaser.— A  yendor  having  a  lien  for  pur- 
chase money  under  an  executory  contract  of  sale  of  a  lot,  has  an 
insurable  interest  in  a  house  erected  on  the  lot  by  the  purchaser  to 
the  extent  of  the  unpaid  purchase  money,  and  may  insure  the  same 
for  his  own  benefit,  to  protect  his  own  interest. 

Id.— Payment  for  Loss— Purchase  Money  Unappected— Deed  not 
Enforceable.— Insurance  money  paid  to  the  vendor  upon  loss  of  the 
building  by  fire  belongs  solely  to  the  vendor,  if  the  purchaser  has  not 
been  charged  with  any  part  of  the  premium.  In  such  case  the 
purchaser  cannot  require  that  any  part  of  the  insurance  money 
shall  be  applied  upon  the  purchase  money;  and  so  long  as  the 
purchase  money  remains  unpaid,  thd  purchaser  cannot  enforce  a 
deed« 
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APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  new  trial.    W.  G.  Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion. 

C.  W.  Cobb,  and  B.  M.  Rea,  for  Appellant. 

The  appellant  was  entitled  to  retain  the  entire  insurance 
money,  and  the  purchaser  had  no  right  to  apply  any  part 
thereof  upon  the  purchase  money.  (Bayner  v.  Preston,  18 
Ch.  Div.  1;  CasteUain  v.  Preston,  11  Q.  B.  308;  King  v.  Pres- 
ton, 11  La.  Ann.  95;  Gushing  v.  Thompson,  34  Me.  496;  16 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  844.) 

J.  S.  Gage,  for  Respondent. 

HAYNES,  C. — ^Action  to  compel  a  conveyance  of  real  estate 
by  Oilman  to  the  plaintiflE.  The  other  defendants  were  fic- 
titious persons,  and  as  to  them  the  action  was  dismissed. 
Findings  and  judgment  were  for  the  plaintiff,  and  defendant, 
Gilman,  appeals  from  an  order  denying  his  motion  for  a  new 
trial.    There  is  no  appeal  from  the  judgment. 

Appellant's  contention  is,  that  certain  of  the  findings  are 
not  justified  by  the  evidence,  and  this  contention  should  be 
sustained. 

One  Rucker  sold  to  plaintiff,  White,  a  vacant  lot  in  his  addi- 
tion to  the  town  of  Campbell  for  the  price  of  $215,  payable 
in  monthly  installments  of  eight  dollars  per  month.  The 
contract  was  verbal,  but  White  paid  the  first  installment  and 
took  a  receipt  therefor  signed  by  Rucker,  the  understanding 
being  that  Rucker  should  convey  and  plaintiff  should  execute 
a  mortgage,  and  White  went  into  possession  at  once,  and 
erected  a  dwelling-house  thereon  costing  about  $650,  and  as 
soon  as  completed  occupied  it  with  his  family.  Afterward 
Rucker  conveyed  said  lot  to  his  sister,  Mrs.  Wayland,  and 
shortly  thereafter  she  conveyed  it  to  the  defendant,  Gilman, 
each  taking  with  knowledge  of  the  above  recited  facts.  After 
the  conveyance  to  Gilman,  and  during  the  occupancy  of  the 
house  by  the  plaintiff,  Gilman  took  out  a  policy  of  insurance 
upon  the  house,  which  was  shortly  afterward,  and  while  occu- 
pied by  plaintiff,  destroyed  by  fire,  and  Gilman  was  paid  by 
the  insurance  company  $250.     Plaintiff  was  ignorant  of  the 
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fact  of  said  insurance,  which  appears  to  have  been  taken 
in  the  early  part  of  1896.  The  fire  occurred  June  8,  1896, 
but  plaintiff  did  not  know  of  the  collection  of  the  insurance 
money  by  defendant  until  August,  1897;  that  in  December, 
1900,  he  presented  to  Oilman  a  deed  for  said  lot  and  demanded 
that  he  sign  and  acknowledge  it ;  that  he  did  not  offer  to  pay 
the  defendant  the  remainder  of  the  purchase  money  because 
he  had  received  $250  of  the  insurance  money.  Plaintiff  had 
paid  two  monthly  installments,  leaving  unpaid  $199,  which 
amount  plaintiff  claims  was  received  by  defendant  from  the 
insurance  company  to  plaintiff's  use,  and  should  be  credited 
in  payment  of  his  remaining  installments.  This  claim  of 
the  plaintiff  is  erroneous.  He  had  no  interest  in  the  insurance 
effected  by  defendant  Each  party  had  an  insurable  interest 
in  the  house.  The  plaintiff  was  a  purchaser  in  possession, 
and  could  have  insured  the  house,  as  owner,  for  his  sole  bene- 
fit; and  if  he  had  done  so,  in  the  absence  of  an  agreement 
that  the  insurance  should  be  paid  to  the  vendor  to  the  extent 
of  the  unpaid  purchase  money,  the  vendor  could  have  no 
claim  upon  it  So,  the  defendant,  having  a  vendor's  lien, 
had  an  insurable  interest  to  the  extent  of  the  unpaid  purchase 
money,  and  could  insure  for  his  own  benefit  to  protect  his  own 
interest,  and  having  insured  the  building  at  his  own  expense, 
and  for  his  own  benefit,  the  plaintiff  had  no  interest  in  the 
insurance  money  paid  to  defendant,  and  could  not  require  that 
any  part  of  it  should  be  applied  in  satisfaction  of  the  def end- 
ant 's  claim  for  the  unpaid  purchase  money.  The  situation 
of  the  defendant  is  precisely  the  same,  in  this  respect,  as  that 
of  a  mortgagee,  and  in  such  case  it  is  said :  ^'If  the  mortgagee 
procures  an  insurance  to  protect  his  own  interest  only,  and 
the  mortgagor  is  subjected  to  no  charge  on  account  of  the  pre- 
mium, any  money  received  in  payment  of  the  loss  will  not  be 
applied  for  the  benefit  of  the  mortgagor."  (Ostrander  on 
Fire  Insurance,  2fl  ed.,  pp.  355,  369;  Kerr  on  Insurance,  p. 
677. )  In  Ely  v.  Ely,  80  111.  532,  it  was  held :  * '  Where  a  mort- 
gagee insures  property,  the  mortgagor,  having  no  connection 
with  it,  cannot  claim  its  benefit,  but  the  mortgagee  may 
receive  and  enjoy  the  insurance  money  and  still  collect  the 
mortgage  debt  of  the  mortgagor."  See,  also,  Ridley  v.  Ennis, 
70  Ala.  463;  Mclntire  v.  Plaisted,  68  Me.  363;  Gushing  v. 
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Thompson,  34  Me.  496 ;  Carpenter  v.  Providence  Wiishington 
Ins.  Co.,  16  Pet.  495.  The  evidence  that  defendant  insured 
the  building  and  collected  the  insurance  money,  as  above 
stated,  does  not  support  the  finding  that  defendant  was  ''fully 
paid  all  of  the  balance  of  the  agreed  purchase  price  of  the  land 
by  his  having  collected,  received,  and  retained"  said  insurance 
money.  There  was  no  evidence  that  plaintiflE  had  in  any  other 
manner  paid  on  his  said  purchase  more  than  fifteen  dollars^ 
or  that  he  had  ever  offered  to  make  any  further  payment 
thereon. 

Other  particulars  wherein  appellant  contends  the  evidence 
is  insufiScient  to  justify  the  findings,  are  specified;  but  in 
view  of  our  conclusion  above  stated  it  is  not  necessary  to  con- 
sider them. 

The  order  appealed  from  should  be  reversed  and  a  new  trial 
granted. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed  and  a  new  trial  granted. 

McFarland,  J.,  Henshaw,  J.,  Van  Dyke,  J. 


[Sac  Nob.  995,  996.     Department  One.— January  24»  1903.] 

NAPA  STATB  HOSPITAL,  by  C.  B.  SBELBY,  Treasurer, 
Appellant,  v.  COUNTY  OP  YUBA,  Respondent. 

Napa  Statk  Hospital— Capagitt  of  Tbxasukbb  to  Sue.— The  treasurer, 
in  the  name  of  the  Napa  State  Hospital,  has  legal  capacity  to  sue 
upon  any  cause  of  action  accruing  to  the  hospital,  under  the  act  of 
1897. 

Id.— Support  of  Insane  Crimin am— Cause  of  Action  of  State  Asy- 
lum *' Accruing"  to  State  Hospital.— The  Napa  State  Hospital 
is  vested,  by  the  terms  of  the  act  of  1897  creating  it,  with  all  prop- 
erty then  belonging  to  the  Napa  State  Asylum  for  the  Insane;  and  a 
cause  of  action  then  existing  in  favor  of  the  state  asylum,  for  the 
support  of  insane  criminals  committed  by  the  superior  court  of  a 
county  to  the  asylum,  must  be  deemed  to  be  ''accruing"  to  the 
state  hospital,  when  it  ceased  to  be  the  property  of  the  asylum, 
and  became  the  property  of  the  hospital. 
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Id.— Case  Gbitioised  and  Limited.— The  ease  of  Napa  State  Hospital  v. 
Flaherty,  134  Cal.  315,  is  eriticised  and  limitedi  and  held  not  to  be 
eontroUing  anthoritj  in  the  present  case. 

Id.— GoDB  Pbovision— Liability  of  County  to  Suppoet  Insane  Cbiic- 
INALS— Constitutional  Law.— The  proTision  of  section  1373  of  the 
Political  Code^  making  the  county  chargeable  with  the  support  of 
insane  criminals  committed  there  after  the  verdict  of  a  jury 
establishing  their  insanity,  is  not  a  special  law  prohibited  by  section 
25  of  article  IV  of  the  state  constitution,  and  does  not  violate  section 
2  of  article  I,  requiring  laws  of  a  general  nature  to  have  a  uniform 
operation;  but  is  constitutional  and  valid. 

Id.— Provision  not  Bepealed.— The  provision  of  section  1373  of  the 
Political  Code  is  not  repealed  by  the  Insanity  Act  of  1897  nor  by 
any  of  the  various  County  Government  Acts. 

APPEALS  from  judgments  of  the  Superior  Court  of  Yuba 
County.    E.  A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion. 

Tirey  L.  Pord,  Attorney-General,  and  George  L.  Hughes, 
for  Appellant 

E.  P.  McDaniel,  for  Respondent. 

GRAY,  C. — These  two  actions  were  brought  to  recover  the 
expense  of  keeping  Hugh  Buchanan,  an  insane  person,  at  the 
hospital,  plaintiff.  The  actions  covered  two  different  periods 
of  time,  and  in  each  of  them  the  defendant  interposed  a  de- 
murrer to  the  complaint,  v^hich  was  sustained,  without  leave 
to  amend,  and  the  plaintiff  brings  a  separate  appeal  in  each 
case  from  the  judgment  which  followed.  As  these  appeals 
involve  the  same  questions,  we  will  dispose  of  them  in  one 
opinion. 

Buchanan  was  charged  with  murder,  and  put  upon  trial 
therefor  in  the  superior  court  of  Yuba  County.  A  doubt  arose 
as  to  his  sanity,  his  trial  was  suspended,  and  the  question 
of  his  sanity  submitted  to  a  jury  called  specially  to  determine 
that  question  under  the  provisions  of  section  1368  et  seq.  of 
the  Penal  Code.  The  jury  found  the  defendant  insane,  and  the 
court  ordered  his  trial  suspended  until  he  should  become  sane, 
and  that  he  be  in  the  mean  time  committed  by  the  sheriff  to  the 
plaintiff,  hospital  for  the  insane,  in  accordance  with  the  pro- 
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visions  of  section  1370  of  the  Penal  Code.  These  suits  were 
thereafter  brought  under  the  provisions  of  section  1373  of  the 
Penal  Code,  to  recover  the  expense  of  the  keeping  of  said 
Buchanan  in  said  hospital  under  said  order  of  the  court. 

1.  The  first  point  presented  on  this  appeal  is,  in  the  lan- 
guage of  the  demurrer,  '*that  plaintiflE  has  not  legal  capacity 
to  sue."  The  respondent  urges  this  want  of  capacity  in 
appellant  as  a  reason  why  the  demurrers  were  properly  sus- 
tained. Waiving  the  questions  made  by  appellant  as  to  the 
sufficiency  of  the  demurrer  to  raise  the  question  of  want  of 
legal  capacity,  we  are  of  opinion  that  the  complaint  shows  on 
its  face  that  the  plaintiff  named  therein  has  legal  capacity  to 
sue  for  the  whole  amount  sought  to  be  recovered  in  each  case. 
Part  of  the  aggregate  amount  sought  to  be  recovered,  it  is  true, 
accrued  before  the  Insanity  Law  of  1897  went  into  effect,  and 
as  the  name  of  **Napa  State  Asylum"  was  in  effect  changed 
by  that  act  to  that  of  the  **Napa*  State  Hospital,"  it  may  be 
said,  as  is  claimed  by  respondent,  that  a  portion  of  the  claims 
originally  accrued  to  the  Napa  State  Asylum.  However,  in  the 
act  of  1897  (see  Stats.  1897,  p.  315)  it  is  provided  that  "all 
properties  now  belonging  to  said  Napa  State  Asylum  for  the 
Insane,  and  all  moneys  to  its  credit  with  the  state  controller 
and  state  treasurer,  are  hereby  transferred  to  the  Napa  State 
Hospital";  and  it  seems  clear  from  this  provision  that  what- 
ever claim  existed  in  favor  of  the  ''asylum"  before  the  act, 
being  a  species  of  property,  it  passed  to,  and  under  the  law 
became  the  property  of,  the  "hospital"  when  the  act  went  into 
effect.  And  this  must  be  true,  whether  we  treat  the  old 
institution  as  still  in  existence  under  the  new  name  or  the  old 
as  having  been  abolished  or  displaced  by  the  new  institution 
under  the  act  The  suits  having  been  begun  after  the  act 
went  into  effect,  certainly  the  party  named  in  the  act,  "the 
treasurer  in  the  name  of  the  hospital,"  had  "legal  capacity 
to  sue  upon  any  cause  of  action  accruing  to  the  hospital." 
(See  Stats.  1897,  p.  324,  sec.  13.)  One  meaning  of  the  word 
"accrue"  is  "to  vest,"  and  in  this  sense  the  claim  accrued  to 
the  hospital  when  it  ceased  to  be  the  property  of  the  asylum 
and  became  the  property  of  the  hospital.  (Rapal  je's  Law  Dic- 
tionary, title  "Accrue.") 

The  case  of  Napa  State  Hospital  v.  Flaherty,  134  Cal.  315, 
is  in  seeming  conflict  with  this  position,  but  we  think  the 
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opinion  in  that  case  too  narrowly  limits  the  meaning  of  the 
word  ** accruing"  as  used  in  section  13  of  article  II  of  the  act 
of  1897  (Stats.  1897,  p.  324).  At  all  events,  the  case  should 
not  control  our  decision  here,  for  there  the  court  was  dealing 
with  a  claim  that  had  accrued  to  the  asylum  under  the  general 
Insanity  Act  of  1899,  which  had  been  repealed,  in  large  part 
at  least,  by  the  act  of  1897,  but,  as  we  shall  presently  see,  the 
section  of  the  Penal  Code  (1373)  upon  which  the  rights  of 
plaintiff  are  based  in  this  action  was  not  repealed  by  the  gen- 
eral Insanity  Law  of  1897 ;  and  we  are  not  called  upon  here  to 
consider  the  effect  of  the  act  of  1897  upon  claimis  arising  under 
the  act  of  1889. 

2.  It  is  next  contended  in  support  of  the  demurrer  and 
judgment  that  section  1373  of  the  Penal  Code  is  unconstitu- 
tional, as  being  in  conflict  with  the  provisions  of  that  instru- 
ment inhibiting  special  laws  (Const.  1879,  art.  IV,  sec.  25), 
and  because  it  violates  section  2  of  article  I  of  the  same  con- 
stitution, which  requires  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation.  There  is  no  merit  in  this 
contention.  Chapter  VI,  of  which  section  1373  of  the  Penal 
Code  is  the  concluding  section,  provides  for  the  commitment 
to  the  insane  asylum  of  a  person  charged  with  crime,  who  is 
found  by  a  jury  to  be  insane,  until  he  shall  recover,  and  on 
such  recovery  to  be  returned  to  the  court  for  trial.  The  said 
section  1373  reads  as  follows:  '*The  expenses  of  sending  the 
defendant  to  the  asylum,  of  keeping  him  there,  and  of  bring- 
ing him  back,  are  in  the  first  instance  chargeable  to  the  county 
in  which  the  indictment  was  found  or  information  filed,  but 
the  county  may  recover  them  from  the  estate  of  the  defendant, 
if  he  have  any,  or  from  a  relative,  town,  city,  or  county 
bound  to  provide  for  and  maintain  him  elsewhere."  The 
*' class"  of  persons  embraced  in  the  chapter  and  section  is 
one  which  in  the  nature  of  things  requires  laws  applicable 
alone  to  such  class.  Persons  charged  with  crime  who  are  or 
become  insane  naturally  belong  to  a  class  distinct  and  differ- 
ent from  insane  persons  who  are  not  so  charged  with  crime. 
Under  the  general  law,  the  expense  of  capture,  detention,  and 
prosecution  of  persons  charged  with  crime  is  to  be  borne  by 
the  county.  The  party,  though  insane,  is  still  detained  under 
the  law  to  answer  for  his  crime  when  he  shall  become  sane. 
If  he  were  not  charged  with  crime,  though  he  were  insane,  he 
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might  not  be  sent  to  the  asylum.  His  insanity  might  be  of  a 
nature  not  requiring  that  he  be  restrained,  or  his  friends, 
relatives,  or  guardian  might  take  care  of  him  or  consign  him 
to  a  private  institution.  If,  however,  he  is  charged  with 
crime,  he  must  be  committed  to  the  asylum,  if  found  insane, 
whatever  the  nature  of  his  insanity  may  be.  He  is  thus  com- 
mitted that  he  may  be  held  in  the  custody  of  the  law  to  await 
his  trial  or  sentence,  and  his  commitment  is  a  part  and  parcel 
of  the  administration  of  the  criminal  law.  If  he  were  not 
insane  the  defendant  would,  on  a  continuance  of  his  case,  be 
sent  to  jail  or  released  on  bail ;  being  insane,  the  court,  under 
the  Penal  Code  provision,  commits  him  to  the  asylum  pend- 
ing the  continuance.  It  is  perfectly  natural  and  proper,  then, 
that  the  expense  of  his  detention  in  the  one  place  should  be 
borne  by  the  county  as  it  is  in  the  other.  And  there  is  no 
good  reason  why  the  expense  should  be  borne  by  the  state  in 
the  first  instance  as  in  the  case  of  other  insane  persons.  The 
party  is  held  in  custody,  not  because  he  is  insane,  but  pri- 
marily because  he  is  charged  with  crime.  The  section  then 
invades  no  constitutional  inhibition  against  special  laws,  be- 
cause it  places  the  expense  of  the  keeping  in  the  asylum  or 
hospital  just  where  it  should  rest  under  the  general  law,  and 
implies  no  classification,  except  such  as  must  exist  and  be 
recognized  in  the  very  nature  of  things. 

Nor  is  there  anything  to  indicate  an  arbitrary  or  unequal 
operation  of  the  law;  it  applies  to  all  persons  charged  with 
crime  who  become  insane  and  to  all  counties  alike. 

We  do  not  deem  it  necessary  to  specifically  answer  every 
objection  to  the  section  urged  by  respondent  along  this  line, 
but  content  ourselves  with  saying  that  in  our  opinion  it  is 
not  in  conflict  with  any  provision  of  our  constitution. 

3.  Nor  can  we  uphold  the  contention  of  respondent  that 
said  section  1373  of  the  Penal  Code  was  repealed  by  the  In- 
sanity Act  of  1897  and  by  the  various  County  Government 
Acts.  The  general  Insanity  Law  of  1897,  and  the  various 
County  Government  Acts,  where  they  relate  to  the  expense 
of  transporting  and  caring  for  the  insane,  relate  to  cases 
where  the  person  is  detained  because  he  is  insane  to  a  degree, 
and  under  such  circumstances  that  it  is  necessary  that  he 
should  be  restrained  by  the  state,  and  provide  that  the  state 
should  bear  the  expense,  in  the  first  instance  at  least.    They 
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do  not  even  purport  to  apply  to  cases  where  the  primary  ob- 
ject is  to  hold  the  party  in  custody  pending  his  trial  or  sen- 
tence. The  chapter  of  which  section  1373  of  the  Penal  Code 
is  a  part  is  expressly  recognized  as  still  in  force  by  the  act 
of  1897,  which  provides:  **A  patient  committed  to  a  hospital 
under  the  provisions  of  chapter  six,  title  ten,  part  two,  of  the 
Penal  Code  of  this  state,  shall,  upon  the  certificate  of  the 
superintendent  that  such  person  has  recovered,  approved  by 
the  superior  judge  of  the  county  from  which  the  patient  was 
committed,  be  redelivered  to  the  sheriflE  of  such  county,  and, 
dealt  with  as  provided  for  by  said  chapter  six  of  the  Penal 
Code."  This  shows  that  the  legislature  well  understood  that 
the  asylum  for  the  insane  was  a  place  of  detention  of  patients 
charged  with  crime,  as  an  accessory  to  the  criminal  court,  and 
the  patient  was  to  be  returned  to  such  court  when  restored  to 
reason.  It  did  not  in  this  act  specially  recognize  and  con- 
tinue in  force  the  said  section  of  the  chapter  1373,  nor  was  it 
necessary  that  it  should  be  so  specially  recognized.  It  was 
sufficient  to  recognize  the  principle  upon  which  it  was  based 
and  the  very  reason  that  called  it  into  being.  It  was  adopted 
and  made  part  of  the  Penal  Code  when  that  code  was  first 
enacted  into  law,  because  it  was  recognized  that  the  expense 
there  provided  for  was  a  necessary  part  of  the  expense  of 
maintaining  the  criminal  law  and  administering  justice 
through  the  criminal  courts;  and  a  subsequent  recognition 
by  the  legislature  of  the  validity  of  the  proceeding  in  a  crim- 
inal case  when  the  defendant  becomes  insane  is  also  an  im- 
plied recognition  of  the  validity  of  the  law  providing  for  the 
expense  of  such  a  proceeding.  The  section  of  the  Penal  Code 
in  question  is  not  in  conflict  with  any  subsequent  enactment, 
but  can  be  easily  harmonized  with  every  act  that  has  been 
passed  since  the  adoption  of  the  code,  and  it  is  our  duty  to  so 
harmonize  it  when  we  can  reasonably  do  so.  **  Every  effort 
must  be  used  to  make  all  acts  stand,  and  if  by  any  reasonable 
construction  they  can  be  reconciled  the  later  act  will  not 
operate  as  a  repeal  of  the  former  act.  It  is  frequently  found 
that  the  conflict  between  two  stalnites  is  apparent  only  as  their 
objects  are  different,  and  when  the  language  of  each  is  re- 
stricted to  its  own  objects  they  run  in  parallel  lines  without 
meeting.''  (23  Am.  &  Eng.  Ehcy.  of  Law,  1st  ed.,  pp.  492* 
493.) 
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"We  are  aware  that  this  court  has  said  in  several  recent 
cases  that  the  Insanity  Law  of  1897  was  intended  as  a  revi- 
sion of  the  laws  relating  to  the  government  and  management 
of  asylums  for  the  insane,  and  that  as  such  it  was  intended 
to  repeal  all  former  laws  not  in  harmony  with  it.  These  cases 
are  in  no  way  inconsistent  with  our  present  view,  for  the 
statute  here  under  consideration  was  intended  to  regulate 
prosecutions  for  crime  rather  than  to  control  hospitals  for 
the  insane. 

We  think  the  demurrer  to  the  complaint  was  improperly 
sustained,  and  advise  that  the  judgment  be  reversed,  with 
leave  to  defendant  to  answer. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  leave  to  defendant  to  answer. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 


[L.  A.  No.  1116.    Department  Two.— January  24,  1903.] 

I.  H.  POLK,  Appellant,  v.  STATE  OF  CALIFORNIA,  Re- 
spondent. 

Bailroad  Oommissioners— Employment  of  Expert ~  Sanction  of 
Legislature  Esquired.— An  action  will  not  lie  against  the  state 
to  recover  compensation  for  the  services  of  an  expert  employed  by 
the  state  board  of  railroad  commissioners,  where  no  appropriation 
has  been  made  by  the  legislature  to  pay  the  claim,  and  it  has  not  in 
any  way  been  approved  or  recognized  by  the  legislature. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Anderson  &  Anderson,  and  W.  F.  Fitzgerald,  for  Appel- 
lant. 

The  railroad  commissioners  are  a  constitutional  body,  and 
had  power  to  employ  an  expert  as  a  necessary  means  for 
carrying  out  the  duties  imposed  upon  it.     (Bateman  v.  CoU 
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gm,  111  Cal.  587,  588;  Throop  on  Public  Officers,  sec.  542; 
Levns  v.  Colgan,  115  Cal.  529,  534;  Rankin  v.  Colgan,  92  Cal. 
605;  Harris  v.  Gibhins,  114  Cal.  418.)  Parol  evidence  is  ad- 
missible to  prove  the  action  of  the  state  board  of  examiners  in 
allowing  this  expenditure  under  the  Appropriation  Act  of 
1897.  {Gordon  v.  City  of  San  Diego,  108  Cal.  269.)  Suit  on 
contract  against  the  state  is  allowed  by  the  act  of  1893,  and  it 
is  made  the  duty  of  the  governor  to  report  it  for  action  by  the 
legislature.    (Stats.  1893,  pp.  57,  58.) 

Tirey  L.  Ford,  Attorney-General,  and  George  A.  Sturte- 
vant.  Deputy  Attorney-General,  for  Respondent. 

The  railroad  commission  has  no  power,  under  the  consti- 
tution or  the  statute,  to  employ  the  services  of  an  expert, 
but  are  their  own  experts,  and  can  only  take  testimony  and 
exercise  the  powers  conferred  upon  them,  which  do  not  in- 
clude the  employment  of  an  expert.  Changes  in  the  consti- 
tution or  statute  cannot  be  permitted.  {Buck  v.  City  of 
Eureka,  109  Cal.  517.)  Under  the  Appropriation  Act  of 
1897,  the  consent  of  the  state  board  of  examiners  must  be 
first  obtained  (p.  367),  which  was  not  done  in  this  case.  The 
state  board  of  examiners  must  keep  a  record  of  all  their  pro- 
ceedings. (Pol.  Code,  sec.  656.)  The  action  is  not  maintain- 
able under  the  act  of  1893,  there  being  no  pretense  or  allega- 
tion that  the  claim  for  services  was  not  allowed  by  the  state 
board  of  examiners  (Stats.  1893,  p.  57),  but  the  contrary  is 
claimed  and  sought  to  be  proved.  The  statute  of  1893  did  not 
create  a  liability  against  the  state  where  none  existed,  but 
merely  gave  an  additional  remedy  to  enforce  an  existing  lia- 
bility against  the  state.  {Denning  v.  State,  123  Cal.  319.) 
The  statute  of  1893  (p.  57)  forbids  a  suit,  unless  commenced 
within  two  years  after  the  cause  of  action  shall  have  accrued. 
Plaintiff's  cause  of  action  is  barred  under  this  prohibition. 

McFARLAND,  J. — This  is  an  action  against  the  state, 
brought  under  the  authority  of  the  act  of  the  legislature  of 
February  28,  1893,  (Stats.  1893,  p.  57,)  to  recover  a  certain 
amount  of  money  alleged  to  be  due  plaintiff  for  services  ren- 
dered the  state  board  of  railroad  commissioners  from  the 
twenty-second  day  of  April,   1898,  to  the  fourteenth  day 
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of  December,  1898.  .  The  defendant  demurred  to  the  com- 
plaint upon  the  general  ground  of  want  of  facts  to  constitute 
a  cause  of  action,  and  upon  the  further  ground  that  the  action 
was  barred  by  the  limitation  of  two  years  declared  in  said 
act  of  February  28th.  The  demurrer  was  sustained  and 
judgment  rendered  for  defendant,  and  plaintiflE  appeals  from 
the  judgment. 

The  facts  which,  under  our  view  of  the  case,  are  necessary 
to  be  stated  are  these :  PlaintiflE  was  a  practical  railroadman 
of  many  years'  experience,  and  had  great  knowledge  and 
skill  of  and  in  the  business  of  railroading,  and  he  was  em- 
ployed during  the  time  above  stated  by  the  said  board  to  assist 
them  in  the  performance  of  their  duties.  On  April  22,  1898, 
the  board  passed  a  resolution  employing  the  plaintiflf  and 
providing  that  his  compensation  should  be  afterwards  fixed 
by  the  state  board  of  examiners;  and  on  December  14,  1896, 
they  passed  a  resolution  declaring  that  his  work  had  been 
satisfactory,  and  requesting  the  state  board  of  examiners  to 
fix  compensation  for  his  services  from  the  twenty-second  day 
of  April  down  to  and  including  the  said  fourteenth  day  of 
December.  It  is  averred  that  plaintiff  presented  his  claim 
to  the  board  of  examiners  on  December  28th,  and  that  on 
December  31,  1898,  there  was  a  meeting  of  the  board  of 
examiners,  at  which  two  of  the  members  were  present,  and 
that  the  board,  acting  through  said  two  members,  on  that  day 
did  fix  plaintiflE 's  compensation  at  the  sum  of  $7,709.50.  But 
this  action  was  not  entered  on  the  minutes  of  the  board,  and 
there  is  no  record  evidence  of  the  same.  It  is  averred  that 
this  want  of  record  evidence  was  caused  by  the  inadvertence 
and  mistake  of  the  secretary  of  said  board.  It  is  averred 
that  the  board  of  examiners  took  no  further  action  in  the 
matter,  and  that,  although  the  board  was  requested  by  plain- 
tiff to  take  further  action  and  to  allow  the  said  claim,  the 
board  has  neglected  and  refused  to  do  so,  and  that  his  claim 
has  "never  been  allowed  by  said  board  of  examiners.**  There 
is  no  pretense  that  there  is  any  express  power  given  the 
board  of  railroad  commissioners,  either  by  the  constitution 
or  statute,  to  contract  for  such  services  as  those  rendered  by 
plaintiff;  but  it  is  contended  that  such  power  is  implied  be- 
cause his  employment  was  necessary  to  the  discharge  of  their 
duties  by  the  said  commissioners. 
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We  do  not  deem  it  necessary  to  consider  the  question 
whether  such  employment  could  be  upheld,  even  if  approved 
by  the  legislature,  nor  the  point  that  the  alleged  cause  of 
action  accrued  on  the  fourteenth  day  of  December,  1898, 
and  that  the  action  is  barred  because  not  brought  within  two 
years  from  that  time,  because  no  appropriation  has  ever 
been  made  by  the  legislature  to  pay  plaintiflE's  claim,  nor  has 
it  been  in  any  way  approved  or  recognized  by  the  legislature, 
and  this  fact  is  determinative  of  the  case  against  the  conten- 
tion of  appellant.  This  view  is  clearly  stated  and  sustained 
in  Leiois  v.  Colgan,  115  Cal.  529,  a  case  relied  on  by  appellant, 
and  which  goes  as  far  as  any  other  case  in  sustaining  the 
somewhat  dangerous  doctrine  of  implied  powers  of  state 
boards  and  officers.  That  was  not  an  action  against  the  state, 
but  a  proceeding  against  the  state  controller  to  compel  him 
to  draw  a  warrant  for  the  amount  of  plaintiff's  claim  for 
services  as  an  expert  employed  by  the  state  board  of  exam- 
iners, which  had  been  allowed  by  said  board,  and  for  the 
payment  of  which  the  legislature  had  made  an  express  appro- 
priation. In  answer  to  the  contention  there  made,  that  the 
recognition  of  implied  powers  of  employment  would  lead  to 
abuses  by  boards  and  officers  which  could  not  be  reached,  the 
court  in  the  Lewis  case  said:  ''It  does  not  follow  from  this 
view  that  their  authority  in  the  matter  is  unlimited  and  un- 
restrained, as  appellant  assumes  it  would  be.  On  the  contrary, 
whatever  they  do  is  subject  to  the  approval  of  the  legisla- 
ture. They  may  employ  an  expert,  but  he  cannot  be  paid 
without  an  appropriation,  and  he  can  be  paid  no  more  than 
the  legislature  may  deem  reasonable.  He  is  not  an  officer 
with  a  fixed  term  of  office  and  a  salary  ascertained  by  law, 
but  a  mere  employee  of  the  board,  holding  his  position  at  their 
pleasure  and  entitled  to  such  compensation  only  for  the  time 
of  his  employment  as  the  board  may  allow  and  the  legislature 
approve  by  the  appropriation  of  money  for  the  payment. 
And  when  the  legislature  does  make  an  appropriation  for 
such  payment,  it  must  be  presumed — as  held  in  the  Rankin 
case — that  the  facts  were  found  to  be  such  as  to  render  the 
employment  necessary,  for  this  is  a  question  of  fact  which 
must  be  decided  by  the  legislature,  and  not  a  question  of  law 
for  the  courts."  It  may  be  conceded  that  if  a  party  have  a 
general  cause  of  action  against  the  state  not  dependent  on 
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previous  legislative  action, — as,  for  instance,  for  negligence, — 
he  could  maintain  an  action  thereon,  although  there  had  been 
no  previous  appropriation  to  pay  the  judgment  which  he 
might  obtain ;  in  such  case  he  would  have  to  rely  on  a  future 
appropriation.  But  in  the  case  at  bar  the  recognition  by  the 
legislature  of  plaintiff's  claim  was  essential  to  the  sufficiency 
of  the  cause  of  action. 
The  judgment  appealed  from  is  affirmed. 

Lorigan,  J.,  and  Van  Dyke,  J.,  concurred. 

Rehearing  in  Bank  denied. 

Upon  the  petition  for  rehearing  the  following  special  opin- 
ions were  rendered  in  Bank : — 

BEATTY,  C.  J.— The  opinion  of  the  department  contains 
no  discussion  of  the  merits  of  the  particular  claim  upon  which 
this  action  is  based,  and  makes  no  attempt  to  discriminate 
between  the  services  rendered  by  the  plaintiff  and  any  other 
kind  of  services  to  the  board  of  railroad  commissioners,  or  any 
other  kind  of  expense  whatsoever  incurred  by  them  in  the 
performance  of  their  duties.  The  decision,  therefore,  cannot 
be  understood  otherwise  than  as  holding  that  the  board  of 
railroad  commissioners  is  absolutely  dependent  upon  the 
legislature  for  the  funds  necessary  to  enable  them  to  discharge 
their  duties;  or,  in  other  words,  that  they  have  no  implied 
power  to  incur  any  expense,  however  necessary,  which  will 
impose  a  legal  obligation  upon  the  state.  The  result  of  this 
doctrine  is,  that  if  the  legislature  had  never  passed  any  law 
providing  for  its  necessary  expenses,  or  if  the  existing  laws 
should  be  repealed,  the  board  could  do  nothing — nothing,  at 
least,  except  what  could  be  done  without  incurring  expense. 
And  the  same  doctrine  logically  applied  would,  in  the  same 
contingency,  shut  up  this  court — for  we  are  no  more  truly  a 
constitutional  body  than  the  railroad  commission.  If  they 
have  no  implied  power  to  incur  expenses  that  will  bind  the 
state,  neither  have  we.  I  cannot  concur  in  this  view.  The 
railroad  commission,  having  been  created  by  the  constitution 
and  endowed  with  important  powers  to  be  exercised  for  the 
public  benefit,  has  the  right  to  incur  such  expenses  as  are 
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strictly  necessary  to  enable  it  to  perform  its  constitutional 
duties.  In  any  action  against  the  state  to  recover  compensa- 
tion for  services  rendered  to  the  commission,  it  would  be  a 
judicial  question  whether  the  particular  services  were  neces- 
sary ;  but  if  they  were  so  found,  it  would  be  the  duty  of  the 
court  to  give  judgment  accordingly.  The  fact  that  the  legis- 
lature could  at  least  render  the  judgment  ineffectual  by 
refusing  to  make  an  appropriation  to  pay  it  does  not  affect 
the  question.  The  legislature  can  always  refuse  to  make  an 
appropriation  to  pay  any  judgment  against  the  state,  how- 
ever just  and  valid  it  may  be;  but  the  question  for  us  is  not 
whether  a  judgment  is  going  to  be  paid,  but  whether  it  ought 
to  be  given. 

As  to  the  case  of  Lewis  v.  Colgan,  115  Cal.  529,  cited  in  the 
opinion  of  the  court,  what  was  there  said  touching  the  em- 
ployment of  the  plaintiff  by  a  board  created  by  law  and 
endowed  with  no  powers  except  such  as  were  conferred  by  act 
of  legislature,  has  no  application  to  the  acts  of  a  board 
created  by  the  organic  law,  and  therefore  invested  with 
power  to  incur  expenses  strictly  essential  to  the  discharge 
of  its  constitutional  duties. 

If  these  views  are  correct,  the  question  to  be  decided  in  this 
case — i.  e.  the  question  whether  the  services  performed  by  the 
plaintiff  were  necessary  to  enable  the  board  of  railroad  com- 
missioners to  perform  its  constitutional  duty — ^has  not  been 
decided,  and  for  that  reason  there  should  be  a  rehearing. 

ANGELLOTTI,  J.,  and  SHAW,  J.— We  concur  in  the 
order  denying  a  petition  for  rehearing  in  this  case  upon  the 
ground  that  it  was  not  within  the  implied  powers  of  the  rail- 
road commission  to  incur  any  indebtedness  binding  upon  the 
state  for  services  of  the  nature  rendered  by  the  plaintiff. 
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[S.  P.  No.  2294.    Department  Two.— January  24,  1903.] 

THOMAS   POLLARD,  Respondent,  v.  W.   S.   HARLOW, 
Commissioner,  etc..  Appellant. 

Execution  Sale— Successor  m  Interest  of  Debtor— Right  of  Bb- 
DEMFTiON  TROM  MORTGAGE.— Under  section  700  of  the  Code  of  Civil 
Procedure,  the  purchaser  at  an  execution  sale  becomes  the  suc- 
cessor in  interest  of  the  judgment  debtor,  whether  his  title  under 
the  certificate  of  sale  be  considered  legal  or  equitable,  and  the 
assignee  of  the  certificate  of  sale  may  redeem  from  a  sale  made 
under  the  foreclosure  of  a  prior  mortgage  executed  by  the  judgment 
debtor,  as  successor  in  interest  of  the  mortgagor. 

Id.— Succession  to  Legal  Title— Condition  Subsequent— Efpeot  of 
Deed.— It  seems  that,  under  section  700  of  the  Code  of  Civil  Pro- 
cedure, the  purchaser  under  execution  sale  acquires  the  legal  title 
of  the  judgment  debtor,  defeasible  upon  condition  subsequent;  and 
that  the  effect  of  the  sheriff's  deed  is  not  to  create  a  new  title, 
but  is  merely  evidence  that  the  title  of  the  purchaser  has  become 
absolute. 

Id.— Certificate  of  Bedemption.— The  certificate  of  redemption  need 
not  state  the  capacity  in  which  the  redemption  was  made.  The 
redemption  is  sufficient,  where  the  redemptioner  presented  evidence 
of  title,  paid  the  money  required,  and  received  a  certificate  of  re- 
demption. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    W.  E.  Greene,  Judge. 

The  facts  are  stated  in  the  opinion. 

Snook  &  Church,  for  Appellant. 

Fred  L.  Button,  for  Respondent. 

SMITH,  C. — The  plaintiflE  is  a  purchaser  of  the  mortgaged 
premises  at  a  sale,  under  a  judgment  entered  April  7,  1899, 
in  the  case  of  the  Farmers  and  Merchants'  Savings  Bank  of 
Oakland  against  Thomas  Conway,  Emma  Crothers,  et  al., 
foreclosing  a  mortgage  of  Conway  of  date  March  19,  1896, 
and  is  the  holder  of  a  certificate  of  sale  of  that  date  in  due 
form.  The  suit  was  commenced  December  29,  1898.  The 
defendant  is  the  commissioner  who  made  the  sale.  Emma, 
or  Mrs.  Crothers,  defendant  in  the  foreclosure  suit,  is  the 
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assignee  of  a  sheriff's  certificate  of  sale,  of  date  December 
8,  1898,  duly  made  to  one  Johanna  Conway,  purchaser  of  the 
same  land,  at  an  execution  sale  under  a  judgment  in  her 
favor  against  the  mortgagor,  Conway,  of  date  August  22, 
1898,  and  also  defendant  in  the  foreclosure  suit;  and  she  is 
also  the  holder  of  a  certificate  of  redemption  from  the  fore- 
closure sale,  issued  to  her  pending  the  time  for  redemption, 
by  the  defendant  Harlow.  The  plaintiff,  after  the  expiration 
of  the  time  for  redemption,  demanded  of  Harlow  a  deed, 
and  upon  his  refusal  to  comply  with  the  demand,  brought 
this  suit  for  mandamiis;  and  judgment  having  been  entered 
in  plaintiff's  favor,  the  defendant  appeals.  The  sole  question 
involved  is  as  to  the  validity  of  the  redemption  made  or 
attempted  by  Mrs.  Crothers,  which  it  is  claimed  by  the  re- 
spondent was  void, — 1.  Because  she  was  not  entitled  to 
redeem,  either  as  ^'redempHoner''  or  as  ^'successor  in  inter- 
est'' of  the  judgment  debtor;  and  2.  Because,  if  entitled  to 
redeem  in  the  latter  capacity,  she  did  not  do  so. 

With  regard  to  the  former  point,  it  may  be  assumed  that 
Mrs.  Crothers  was  not  entitled  to  redeem  as  **a  creditor  hav- 
ing a  lien  by  judgment,"  on  the  mortgaged  premises,  or,  in 
other  words,  as  **redemptioner."  (Code  Civ.  Proc.,  sec, 
701.)  For,  as  is  forcibly  argued  by  the  respondent,  her 
judgment  was  satisfied  by  the  sale,  and  the  lien  ceased  to 
exist.  But  we  have  no  doubt  that  she  is  to  be  regarded  as 
''successor  in  interest"  of  the  judgment  debtor.  For  by  the 
provisions  of  section  700  of  the  Code  of  Civil  Procedure  it  is 
in  effect  so  enacted.  For  it  is  there  provided  that  **upon  a 
sale  of  real  property,  the  purchaser  is  substituted  to  and 
acquires  all  the  right,  title,  interest,  and  claim  of  the  judg- 
ment debtor  thereto,"  which  is  to  say  unequivocally  that  he 
becomes  the  successor  in  interest  of  the  judgment  debtor ;  nor 
is  the  language  used  susceptible  of  a  different  construction. 
Any  other  construction  of  the  act  would  lead  to  the  absurd 
result  that  by  purchasing  at  an  execution  sale  the  purchaser 
would  lose  the  right  to  redeem  altogether,  for,  as  we  have 
assumed,  his  judgment  is  satisfied  and  his  lien  thus  extin- 
guished. Accordingly  it  has  been  said  by  this  court,  referring 
to  a  similar  case:  "The  execution  of  the  deed  gave  to  the 
purchaser  at  the  sale  no  new  title  to  the  land  purchased  by 
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him,  but  was  merely  evidence  that  his  title  had  become  abso- 
lute. Upon  the  sale,  he  acquired  all  the  right,  title,  interest, 
and  claim  of  the  judgment  debtors  thereto  (Code  Civ.  Proc., 
sec.  700),  subject  to  be  defeated  by  a  redemption  within 
six  months,  and  to  the  right  of  the  judgment  debtors  to 
remain  in  the  possession  of  the  land  until  the  execution  of  the 
sheriff's  deed;  and  all  that  remained  in  the  [judgment 
debtors]  was  the  right  of  redemption  and  to  retain  possession 
of  the  land  until  the  expiration  of  the  time  therefor.*'  {Rob- 
inson  v.  Thornton,  102  Cal.  680;  Duff  v.  Randall,  116  Cal. 
230.1) 

The  authorities  cited  by  the  respondent's  counsel  do  not 
stand  in  the  way  of  this  conclusion.  Those  of  other  states 
refer  to  laws  different  from  ours;  as,  for  example,  the  New 
York  cases  cited  by  Mr.  Freeman  in  his  work  on  Executions 
(sec.  317),  and  in  Page  v.  Rogers,  31  Cal.  300,  involving  the 
system  of  that  state,  which  is  altogether  different  from  ours. 
The  case  of  Haskell  v.  Manlove,  14  Cal.  54,  and  the  previous 
cases  of  Knight  v.  Fair,  9  Cal.  117,  and  McMillan  v.  Richards, 
9  Cal.  412,*  involved  the  construction  of  section  229  of  the 
Practice  Act,  prior  to  the  amendment  of  April  27,  1863, 
which  materially  changed  the  law,  and  has  been  carried  into 
the  codes.  The  case  of  Page  v.  Rogers,  31  Cal.  301  et  seq., 
was  subsequent  to  the  amendment,  but  the  transactions  in- 
volved were  of  date  prior  thereto,  and  what  is  said  by  the 
court  must  be  regarded  as  applying  to  the  case  before  it;  and 
the  same  remark  will  apply  to  the  case  of  McMinn  v.  O'Con^ 
nor,  27  Cal.  238,  there  cited. 

In  later  cases,  the  court,  following  Haskell  v.  Manlove  and 
other  cases  under  the  old  law,  sometimes  refer  to  the  title  of 
the  purchaser  as  ''equitable,"  but  in  none  of  them  was  the 
question  involved  or  considered,  or  the  change  of  the  law 
by  the  amendment  of  1863  remarked  upon.  {Simple  v. 
Castle,  52  Cal.  649;  Robinson  v.  Thornton,  102  Cal.  680.) 
Nor  do  we  think  that  under  the  law,  as  amended,  the  title  of 
the  purchaser  can  be  so  regarded.  The  language  of  section 
700  of  the  Code  of  Civil  Procedure  is,  that  upon  the  sale  of 
the  property  **the  purchaser  is  substituted  to  and  acquires 
all  the  right,  title,  interest,  and  claim  of  the  judgment  debtor 
^  68  Am.  BL  Bep.  158.  *  70  Am.  Dec.  655. 
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thereto/'  which  is  to  say  unequivocally  that  he  acquires  the 
legal  as  well  as  the  equitable  title.  The  only  qualifications 
are,  that  (when  not  a  leasehold  of  less  than  two  years'  un- 
expired term)  the  property  shall  be  "subject  to  redemption"; 
that  a  deed  shall  be  subsequently  given  (Code  Civ.  Proc.,  sec. 
703) ;  and  that  pending  the  time  for  redemption  the  posses- 
sion shall  remain  with  the  defendant.  (Code  Civ.  Proc.,  sec. 
706.)  But  no  one  of  these  qualifications  is  inconsistent  with 
the  vesting  of  the  le^al  title  in  the  purchaser.  With  regard  to 
the  first,  the  case  is  simply  the  familiar  one  of  a  legal  title, 
defeasible  upon  the  happening  of  a  condition  subsequent; 
and  as  to  the  second,  the  deed  gives  '*to  the  purchaser  no  new 
title  to  the  land  purchased  by  him,  but  [is]  merely  evidence 
that  the  title  has  become  absolute."  {Robinson  v.  Thornton, 
102  Cal.  680.)  Nor  is  the  continued  possession  of  the  land 
by  the  judgment  debtor  any  more  incompatible  with  the 
existence  of  the  legal  title  in  another  than  in  the  ordinary 
case  of  a  tenant  and  his  landlord. 

We  therefore  have  but  little  doubt  that,  under  the  pro- 
visions of  the  code  as  they  now  exist,  the  purchaser  of  real 
estate  at  execution  sale  acquires  the  legal  title  to  the  land, 
subject  to  defeasance  by  the  happening  of  the  condition 
subsequent.  But,  without  passing  definitely  on  this  point,  it 
will  be  sufficient  to  hold,  whatever  be  the  nature  of  the  pur- 
chaser's title,  whether  legal  or  equitable,  that  he  is  a 
*' successor  in  interest"  of  the  judgment  debtor,  within  the 
meaning  of  the  term  as  used  in  section  701  of  the  Code  of 
Civil  Procedure. 

There  is  nothing  in  the  objection  that  Mrs.  Crothers  did  not 
redeem  in  the  capacity  of  a  successor  in  interest  of  the  judg- 
ment debtor.  She  presented  her  evidence  of  title  to  the 
commissioner,  paid  the  money  required,  and  received  her 
certificate.  This  was  sufficient.  (Code  Civ.  Proc,  sec.  702.) 
It  was  not  necessary  that  the  certificate  of  redemption  should 
state  the  capacity  in  which  the  redemption  was  made.  (Code 
Civ.  Proc.,  sec.  703.)  The  redemption,  we  think,  was  in  all 
respects  valid. 

We  advise  that  the  judgment  appealed  from  be  reversed. 

Haynes,  C,  and  Gray,  C,  concurred. 
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been  assessed  for  taxes  to  either  party,  title  by  prescription 
may  be  obtained  without  payment  of  taxes.  {Harvey  v. 
Meyer,  117  Cal.  64.) 

McFARLAND,  J. — This  is  an  action  to  quiet  title  to  cer- 
tain land.  The  findings  and  judgment  were  for  defendant 
in  the  court  below,  and  plaintiff  appeals  from  the  judgment. 

Appellant  is  the  owner  of  a  tract  of  land  adjoining  and 
lying  to  the  north  of  a  tract  of  land  owned  by  respondent; 
and  the  premises  here  in  controversy  is  a  small  strip  of  land, 
containing  about  eighteen  acres,  lying  along  the  boundary- 
line  between  the  said  two  tracts.  The  claim  of  respondent  is, 
that  the  boundary-line  between  the  two  tracts  being  uncertain 
and  unsettled,  the  predecessors  of  appellant  and  respondent 
mutually  agreed  upon  and  established  a  boundary-line  in 
1886,  and  afterwards  erected  a  fence  thereon,  which  has  been 
maintained  and  recognized  By  all  the  coterminous  owners 
until  about  the  commencement  of  this  action,  in  1899, — ^a 
period  much  longer  than  the  statutory  period  of  limitations  of 
this  kind  of  action.  The  boundary-line  and  fence  are  north  of 
the  strip  in  dispute,  and  inclose  the  latter  as  part  of  respond- 
ent's land,  and  respondent  and  his  predecessor  have  pos- 
sessed and  claimed  ownership  of  the  same  continuously  up 
to  said  line  since  1866.  Therefore,  respondent  contends  that 
the  land  in  controversy  is  his  by  the  said  establishment  of 
the  boundary-line,  and  by  the  statute  of  limitations.  The 
court  found  in  accordance  with  respondent's  contention;  and 
we  do  not  think  that  there  is  any  good  reason  for  disturbing 
the  findings  or  reversing  the  judgment. 

In  1884,  one  Herman  Huber,  appellant's  predecessor  in 
interest,  owned  a  tract  of  land,  known  as  "Swamp  Land  Sur- 
vey No.  755,"  which  contains  the  strip  of  land  in  controversy 
here,  and  also  an  adjoining  tract  of  land,  known  as  ''Swamp 
Land  Survey  No.  343."  On  February  12,  1884,  Huber  con- 
veyed to  one  A.  J.  Bogle  land  described  as  ''the  north  half 
of  Swamp  L.  Survey  343  and  the  north  half  of  Swamp  Land 
Survey  755,"  and  on  the  same  day  he  conveyed  to  Charles 
Nelson  (respondent  herein)  land  described  as  "the  south 
half  of  Swamp  Land  Survey  No.  345  and  the  south  half  of 
Swamp  Land  Survey  No.  755."  However,  he  only  intended 
to  convey  parts  of  said  surveys, — ^to  wit,  to  Bogle  a  tract  com- 
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posing  172  acres,  and  to  Nelson  a  tract  of  171  acres, — ^but  by 
mistake  he  conveyed  the  whole  of  both  surveys,  which,  ac- 
cording to  the  patents,  contains  about  137  acres  more  than 
was  intended  to  be  conveyed  to  Bogle  and  Nelson.  After- 
wards Bogle  and  Nelson  discovered  that  Huber  had  conveyed 
them  too  much  land,  and  so  informed  him.  He  wanted  them 
to  immediately  reconvey  the  surplus,  but  Bogle  objected  until 
a  survey  should  be  made  showing  where  the  line  should  be. 
Huber  promised  to  have  the  survey  made,  but  did  not  do  so 
until  Bogle  and  Nelson  informed  him  that  they  were  going  to 
have  it  done.  They  employed  the  county  surveyor  to  run  a 
line,  and  told  Huber  of  that  fact,  to  which  he  said,  **A11  right; 
survey  the  land."  He  was  present  part  of  the  time  when  the 
survey  was  being  made;  he  talked  about  the  line,  and  said 
"He  supposed  they  would  be  all  right;  he  came  and  exam- 
ined the  stakes  afterwards ;  he  was  where  the  stakes  were  put 
after  the  survey  was  done;  he  made  no  objection.''  This  was 
in  1886.  After  the  survey  of  this  line, — on  June  1st  of  that 
year,  1886, — ^Bogle,  to  rectify  the  mistake  in  Huber 's  deed, 
as  before  stated,  made  a  quitclaim  deed  to  Huber,  in  which  the 
description  is  as  follows:  **So  much  of  the  extreme  northerly 
part  of  Swamp  Land  Survey  No.  755  as  will  constitute  137 
acres  in  township  six  (6)  N,  R.  4  E.,  M.  D.  B.  &  M.,  in  the 
county  of  Yolo,  state  of  California."  The  deed  contains  no 
other  description.  Bogle  testified:  ''I  received  no  considera- 
tion for  making  this  deed  to  Mr.  Huber  other  than  fixing  the 
boundary  and  getting  my  land  set  off."  No  objection  was 
afterwards  made  to  this  boundary-line  by  Huber,  and  about 
a  yeax  and  a  half  afterwards  (in  1888)  Huber  and  Bogle 
built  a  fence  along  this  line,  Huber  building  the  fence  on  said 
survey  755  and  Bogle  on  survey  345 ;  and  from  that  time  until 
about  the  commencement  of  this  suit  Huber,  who  died  a  year 
or  two  afterwards,  and  his  successors  in  interest,  recognized 
the  fence  as  the  boundary-line,  and  Bogle  and  respondent — 
to  whom  Bogle  sold  the  land  about  three  years  before  the 
commencement  of  the  action — ^possessed,  used,  and  cultivated 
the  land  up  to  the  fence,  claiming  to  that  line. 

We  think  that  the  case  comes  clearly  within  the  principle 
declared  in  Cavanaugh  y.  Jackson,  91  GaL  580,  and  cases 
there  cited,  and  many  other  decisions  of  this  court,  that  when 
owners  of  contiguous  parcels  of  land,  the  boundary-line  be- 
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tween  which  is  uncertain  and  unfixed,  by  parol  agreement, 
mutually  establish  a  dividing-line,  and  thereafter  use  and 
occupy  their  respective  tracts  according  to  such  line  for  a 
considerable  period  of  time,  particularly  when  they  so  act 
for  a  period  longer  than  the  statutory  period  of  limitations, 
and  for  such  period  maintain  a  fence  on  the  line,  such  line 
cannot  afterwards  be  controverted  by  the  parties  or  their 
successors  in  interest.  In  White  v.  Spreckels,  75  Cal.  610,  the 
court  (page  616)  states  the  rule  as  follows:  "Where  coter- 
minous proprietors  of  land  in  good  faith  agree  upon,  fix,  and 
establish  a  boundary-line  between  their  respective  tracts  of 
land,  in  which  they  acquiesce,  and  under  which  they  occupy, 
for  a  period  equal  to  that  fixed  by  the  statute  of  limitations, 
the  line  thus  established  is  binding  upon  them  and  those  hold- 
ing under  them,  or  either  of  them.  (Cooper  v.  Vierra,  59 
Cal.  282;  Sneed  v.  Osbom,  25  Cal.  619;  Moyle  v.  ConnoUy, 
50  Cal.  295 ;  Columiet  v.  Pacheco,  48  Cal.  395.)  Agreements 
of  this  character  are  not  subject  to  the  objection  that  they  are 
within  the  statute  of  frauds,  because  they  are  not  considered 
as  extending  to  the  title.  They  do  not  operate  as  a  conveyance 
so  as  to  pass  the  title  from  one  to  the  other,  but  proceed  upon 
the  theory  that  the  true  line  of  separation  is  in  dispute,  and 
to  some  extent  unknown,  and  in  such  cases  the  agreement 
serves  to  fix  the  line  to  which  the  title  of  each  extends.  (Tyler 
on  Boundaries,  254.)" 

2.  The  cases  cited  by  appellant  are  not  in  conflict  with  this 
principle.  Of  course,  the  building  of  a  fence  does  not  always 
conclude  the  parties  as  to  the  boundary-line;  it  may  have  been 
built  for  mere  temporary  purposes  and  with  no  intent  to 
make  it  the  permanent  boundary,  and  it  may  have  been  the 
result  of  a  clear  mistake  or  fraud;  but  nothing  of  that  kind 
appears  in  the  case  at  bar.  The  court  was  fully  justified  in 
finding  *'that  prior  to  said  year  1886  the  said  boundary-line 
between  their  said  respective  tracts  of  land  was  uncertain  and 
undetermined."  The  deed  under  which  appellant  claims  de- 
scribed the  land  merely  as  *'so  much  of  the  extreme  northerly 
part  of  Swamp  Land  Survey  No.  755  as  will  constitute  137 
acres."  It  appears  from  the  testimony  of  respondent's  wit- 
ness Boyd,  a  surveyor,  that  Swamp  Land  Survey  No.  755 
*'ha8  many  different  sides  of  irregular  lengths  and  directions. 
It  is  not  a  regular  figure.    There  are  seven  different  courses 
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on  the  north  boundary  of  Swamp  Land  Survey  755."  Ap- 
pellant's witness  Ashley,  a  surveyor,  testified  that  he  could 
calculate  where  the  southerly  line  of  a  tract  of  137  acres  *'of 
the  extreme  northerly  part  of  Swamp  Land  Survey  No.  755" 
would  be,  simply  following  the  field-notes  of  the  survey  filed 
in  the  oflBce  of  the  surveyor.  lie  said:  **I  made  no  survey 
upon  the  ground  for  the  purpose  of  establishing  any  portion 
of  the  137  acres  of  the  northerly  part  of  survey  755,"  and 
** don't  know  of  my  own  knowledge  where  all  the  exterior 
lines  are;  I  don't  know  whether  the  boundaries  close  or  not." 
But  the  surveyor  Boyd  testified  **it  would  not  be  possible,  as 
a  matter  of  expert  skill,  to  run  a  line  parallel  with  all  of  the 
north  lines  so  as  to  constitute  137  acres.  One  of  the  northern 
boundary  lines  of  survey  755  lies  south  of  the  south  boundary 
line  as  calculated  by  Mr.  Ashley."  It  was  apparent,  there- 
fore, that  the  true  boundary-line  waa  not  only,  as  is  said  in 
White  V.  Spreckels,  75  Cal.  610,  "to  some  extent  unknown," 
but  diflScult,  if  not  impossible,  of  ascertainment  The  case, 
therefore,  comes  within  the  principle  which  applies  to  in- 
stances of  uncertain  and  undetermined  boundary-lines  be- 
tween coterminous  owners. 

We  think  that  the  evidence  warranted  the  court  in  finding 
that  Herman  Huber  was  a  party  to  the  establishment  of  the 
line.  It  is  true  that  the  language  used  by  him  when  the  line 
was  being  run  was  not  extremely  express  and  explicit,  but, 
taken  in  connection  with  the  facts  that  he  built  a  fence  on  the 
line  and  ever  afterwards  acquiesced  in  such  line,  it  was 
clearly  sufficient  to  justify  the  finding  of  the  court  on  the 
subject. 

Moreover,  we  think  that  respondent  has  a  plain,  clear  title 
by  prescription.  Beyond  doubt,  respondent  held,  and  was  in 
the  actual  adverse  possession  of,  the  land  up  to  the  line  of 
the  fence  for  about  a  dozen  years  before  the  commencement 
of  the  action.  The  only  contention  against  the  validity  of  this 
title  is,  that  he  did  not  pay  the  taxes  on  the  land  in  dispute 
for  five  years.  He  claims  that  he  did  pay  the  taxes  on  lands 
assessed  to  him,  which  included  the  strip  in  controversy. 
Whether  or  not  this  be  true,  if  the  strip  was  not  included  in 
the  land  assessed  to  him,  then  it  was  not  assessed  at  all,  and 
his  title  by  prescription  was  not  thereby  affected.  (Harvey 
v.  Meyer,  117  Cal.  60.)    Appellant  contends  that  the  strip  in 
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dispute  was  assessed  to  him,  and  that  he  paid  the  taxes  on  iL 
But  the  description  in  lands  assessed  to  him  which  he  con- 
tends contained  the  strip,  after  1872-1873,  is  as  follows:  * 'Part 
of  S.  L.  S.  No.  555,  No.  755,  No.  851 ;  bounded  N.  by  Huggins, 
E.  by  river,  8.  hy  Bogle,  W.  by  Green,  155  acres."  But  ''S. 
by  Bogle"  must  be  taken,  under  the  circumstances,  to  mean 
to  north  line  of  Bogle's  land,  which  was  the  line  established 
as  hereinbefore  stated,  and  the  strip  in  dispute  is  south  of 
that  line,  and  therefore  not  included  in  the  land  assessed  to 
appellant. 

The  points  made  on  exceptions  to  rulings  of  the  court  on 
the  admissibility  of  evidence  are  not  tenable.  Some  of  the 
evidence  objected  to  was  immaterial,  and  could  have  done  no 
harm;  but  the  objections  of  appellant  to  the  evidence  were, 
that  it  tended  to  vary  and  contradict  by  parol  the  written  in- 
strument of  conveyance  from  Bogle  to  Herman  Huber.  But 
that  was  not  the  purpose  of  the  evidence,  nor  did  it  have  that 
effect.  It  was  only  intended  to  show  the  establishment  of  a 
boundary-line  by  two  contiguous  owners,  and  the  circum- 
stances under  which  the  parties  acted.  The  evidence  of  the 
establishment  of  such  line  is  not  evidence  of  an  attempted 
contradiction  of  the  deeds  under  which  the  parties  hold  or 
of  the  attempted  creation  of  an  estate  in  land  by  parol.  By 
the  fixing  of  a  boundary-line  neither  party  attempts  to  con- 
vey land  to  the  other ;  but,  the  boundary-line  being  uncertain, 
they  simply  agree  that,  under  their  deeds,  their  respective 
lands  extend  to  a  certain  common  dividing-line;  ** after  their 
boundary-line  is  fixed  by  consent,  they  hold  up  to  it  by  virtue 
of  their  title  deeds,  and  not  by  virtue  of  a  parol  transfer." 
(Sneed  v.  Osbom,  25  Cal.  619.) 

The  judgment  is  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
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[S.  r.  No.  3021.    Department  Two January  26,  1903.] 

In  the  Matter  of  the  Estate  of  JULIA  MORRISON,  De- 
ceased. EDWARD  R.  STETTINIUS,  Appellant,  v. 
BERTHA  WANN  et  al.,  Respondents. 

Wnx— Residuary  Devise  to  Four  Persons— Use  or  Word  "Between" 
— Division  per  Capita.— Thongh  the  use  of  the  word  "between" 
primarilj  refers  to  two,  it  is  largely  used  in  wills  to  denote  an  equal 
distribution  per  capita  to  more  than  two  persons.  Under  a  will 
which  makes  equal  specific  bequests  to  a  sister,  her  two  daughters, 
and  a  brother,  treating  them  as  distinct  individuals,  a  residuary 
devise  to  be  divided  "between"  them  is  to  be  fairly  construed  as 
intending  an  equal  division  among  the  four  persons  per  capita,  and 
not  as  contemplating  a  class,  either  of  the  mother  and  her  daughters, 
or  of  the  two  daughters.  The  omission  of  the  words  "share  and 
share  alike"  cannot  justify  a  different  construction. 

APPEAL  from  a  decree  of  distribution  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  J.  V.  Coflfey, 
Judge. 

The  facts  are  stated  in  the  opinion. 

J.  W.  Dorsey,  and  R.  M.  F.  Soto,  for  Appellant. 

The  word  ''between"  denotes  ''twain  or  two."  The  pre- 
sumption is  in  favor  of  the  proper  and  correct  use  of  the 
word.  (Civ.  Code,  Sec.  1324;  Thrie's  Estate,  162  Pa.  St.  372; 
Oreen's  Estate,  140  Pa.  St.  253 ;  Webster  v.  Morris,  66  Wis. 
366.^)  In  cases  of  ambiguity,  the  will  is  to  be  construed  to 
intend  a  distribution  according  to  statutory  descent,  as  near 
as  may  be.  (Raymond  v.  Hillhouse,  45  Conn.  475 ;  •  Lyon 
V.  Aker,  33  Conn.  224;  Henry  v.  Thomas,  118  Ind.  23;  Min- 
ter's  Appeal,  40  Pa.  St.  114;  Wright  v.  Hicks,  12  Ga.  155 ;» 
Bender  v.  Dietrich,  7  Watts  &  S.  287.)  The  daughters  of 
Mrs.  Wann  take  with  her  as  a  class.  (Hamletts  v.  Hamletts, 
12  Leigh,  350;  Horton  v.  Oriffim,  18  Gratt.  574;  OUliam  v. 
Underwood,  56  N.  C.  100;  Alden  v.  BeaXL,  11  Gill  &  J.  123; 
Lockland  v.  Dotvning,  11  B.  Mon.  32;  Leland  v.  Adams,  12 
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Allen,  286;  Balccm  v.  Haynes,  14  Allen,  204;  Holbrook  v. 
Harrington,  16  Gray,  102;  Henry  v.  Thomas,  118  Ind.  23; 
Wood  V.  Robertson,  113  Ind.  323 ;  Raymond  v.  HUlhouse,  45 
Conn.  467;  Minter's  Appeal,  49  Pa.  St  114;  Fissel's  Appeal, 
27  Pa.  St.  55 ;  Clark  v.  LynoTi,  46  Barb.  68 ;  Vincent  v.  New- 
house,  83  N.  Y.  505;  Bool  v.  Ifir,  17  Wend.  110;  TtOcot  v. 
Talcot,  39  Conn.  186;  Bond'*  Appeal,  31  Conn.  183;  Coo*  v. 
Cortin,  25  Conn.  387;  Barringer  v.  Cowaw,  55  N.  C.  436. 

Page,  McCutchen  &  EelLs,  and  Page,  McCutchen,  Harding 
&  Knight,  for  fiespondents. 

t  The  presumption  is  that  the  daughters  of  the  sister  take 
per  capita.  (2  Jarman  on  Wills,  p.  1051,  and  cases  cited; 
Blackler  v.  Webb,  2  P.  Wms.  383 ;  Dowdmg  v.  Smith,  3  Beav. 
541 ;  McCartney  v.  Osbom,  118  111.  403 ;  HiU  v.  Bowen,  120 
Mass.  135.)  When  a  testator  designates  the  objects  of  his 
gift  by  their  relation  to  a  living  ancestor,  they  take  equal 
shares  per  capita.  (Young's  Appeal,  83  Pa.  St  59;  Risk's 
Appeal,  52  Pa.  St.  269.^)  The  word  ''between"  in  a  will 
may  be  followed  by  any  plural  number,  and,  so  used,  denotes 
rather  the  individuals  of  the  class  than  the  class  itself  ge- 
nerically.  {Senger  v.  Senger,  81  Va.  690.)  The  word  **be- 
tween"  may  be  used  as  synonymous  with  "among.'*  {Senger 
V.  Senger,  81  Va.  697;  Gilliam  v.  Underwood,  56  N.  C.  100; 
Lockland  v.  Dovming,  11  B.  Mon.  32;  Leland  v.  Adams,  12 
Allen,  286;  Balcom  v.  Haynes,  14  Allen,  204;  Henry  v. 
Thomas,  118  Ind.  23;  FisseVs  Appeal,  27  Pa.  St  55;  Vincent 
V.  Newhouse,  83  N.  Y.  505.) 

D.  I.  Mahoney,  for  Executors. 

HAYNES,  C. — This  appeal  is  from  a  final  decree  of  distri- 
bution, and  involves  the  interpretation  of  the  residuary  clause 
of  the  codicil  to  the  will  of  Mrs.  Julia  Morrison,  deceased. 

Her  will,  dated  August  1,  1891,  was  prepared  by  an  attor- 
ney, and  the  codicil  is  olographic,  and  was  made  in  1894. 
She  died  December  18,  1895. 

Two  petitions  for  final  distribution  were  filed,  one  by  the 
executor,  P.  S.  Wensinger,  and  the  other  by  Edward  R.  Stet- 

1 91  Am.  Dec.  156. 
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tinius,  a  legatee  under  the  will,  and  were  heard  together. 
The  residuary  clause  of  the  said  codicil  is  as  follows : — 

**The  real  estate  that  I  own  at  North  Beach  and  Oakland, 
and  at  Fresno,  I  do  not  know  the  value  of,  I  wish  it  sold,  and 
the  residue  of  the  estate  left  after  the  payment  of  the  above 
legacies  to  be  divided  between  my  sister,  Mrs.  Wann,  and  her 
daughters  and  my  brother,  Edward  Stettinius,  formerly  of 
St.  Louis,  Missouri,  at  present  residing  at  Chicago,  Illinois. 
I  hereby  republish  my  said  will  and  confirm  all  the  provi- 
sions thereof,  except  as  is  modified  or  changed  by  this  codi- 
cil." 

It  is  contended,  that  Mrs.  Wann's  given  name  is  Bertha, 
and  that  she  had  but  two  daughters.  Bertha  von  Quast  and 
Florence  Wann  (now  Florence  von  Schwerin).  These,  with 
Edward  Stettinius,  made  four  persons  interested  as  residuary 
legatees,  and  the  court  by  its  decree  distributed  the  residue  of 
the  estate  among  them  equally,  giving  one  fourth  to  each. 
From  this  part  of  the  decree  Stettinius  appeals. 

Three  different  interpretations  of  said  clause  of  said  will 
are  suggested: — 

1.  That  above  stated  as  adopted  by  the  court,  distributing 
said  residue  equally  among  the  four  persons,  one  fourth  to 
each. 

2.  That  contended  for  by  appellant, — ^viz.,  one  half  to  ap- 
pellant, the  other  half  to  Mrs.  Wann  and  her  two  daughters, 
in  some  proportion,  but  in  what  proportion  appellant  is  not 
concerned. 

3.  It  is  suggested,  though  not  argued,  that  appellant  and 
Mrs.  Wann  each  take  one  third,  the  remaining  third  to  go  to 
Mrs.  Wann's  daughters  as  a  class. 

I  think  that,  reading  said  clause  apart  from  the  other  pro- 
visions of  the  win,  the  court  below  correctly  interpreted  its 
language,  and,  construed  in  the  light  of  the  other  provisions 
of  the  will,  the  construction  given  it  by  the  decree  is  right. 

The  ambiguities  in  the  residuary  clause,  suggested  by  ap- 
pellant, arise  from  the  use  of  the  word  "between"  after  the 
word  ** divide,"  and  the  expression  *'and  her  daughters," 
following  the  name  "Mrs.  Wann." 

In  Senger  v.  Senger,  81  Va.  697,  698,  the  court, 
in  discussing  the  variant  significations  of  the  prepositions 
"between"  and  "among,"  said:  "But  when  they  follow  the 
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verb  'divide,'  their  general  signification  is  very  similar,  and 
in  popular  use  are  considered  as  synonymous,  though  'among' 
denotes  a  collection,  and  is  never  followed  by  two  of  a  sort, 
whilst  'between'  may  be  followed  by  any  plural  number  and 
seems  to  denote  rather  the  individuals  of  the  class  than  the 
class  itself  generically." 

As  applied  to  persons  and  things,  the  word  "between" 
primarily  refers  to  two,  though  Webster  gives  "among"  as 
a  synonym,  and  in  a  large  number  of  cases  the  word  is  used 
in  wills  where  a  per  capita  devise  or  legacy  was  to  more  than 
two.  As  to  the  weight  to  be  given  to  the  word  "between," 
it  was  said  in  Haskell  v.  Sargent,  113  Mass.  341,  343:  "The 
use  of  the  word  between,  strictly  implying  but  two  parties  to 
the  division,  is  a  slight  circumstance  favoring  the  construc- 
tion to  which  we  incline,  though  not  of  much  weight  in  itself 
independently  of  the  other  considerations  mentioned."  In 
the  case  at  bar,  the  use  of  "between,"  in  its  strictly  technical 
Reuse,  would  require  that  "Mrs.  Wann  and  her  daughters" 
should  be  regarded  as  a  class  in  order  to  make  a  division 
between  two,  since  Edward,  under  such  construction,  must  be 
entitled  to  one  half  the  residue.  "If  a  gift  be  to  A  and  B 
and  their  children,  or  to  a  class  and  their  children,  every 
individual  coming  within  the  terms  of  the  description,  as  well 
children  as  parents,  will  take  an  equal  proportion  of  the 
fund;  that  is,  the  distribution  will  be  made  per  capita/'  (Jar- 
man  on  Wills,  star  p.  1051,  and  cases  cited  in  note.)  The 
author  adds,  however,  that  "this  mode  of  construction  will 
yield  to  a  very  faint  glimpse  of  a  different  intention  in  the 
context"  Here,  however,  no  "different  intention"  is  appar- 
ent in  the  will.  No  bequest  was  made  in  any  part  of  the  will 
to  Mrs.  Wann  and  her  daughters  as  a  class.  Mrs.  Wann's 
daughters'  names  are  Bertha  von  Quast  and  Florence  Wann, 
now  von  Schwerin.  In  separate  paragraphs  the  will  gave  to 
each  by  name  a  bequest  of  $5,000,  to  a  nephew,  Leslie  Wann,. 
$2,000,  and  to  each  of  her  brothers  Derick  and  Edward  Stet- 
tinius  $5,000.  Her  brother  Derick  died  before  the  codicil 
was  executed,  and  his  bequest  was  given  to  two  of  the  chil- 
dren of  her  niece,  Bertha  von  Quast,  "share  and  share  alike. "^ 
Not  only  were  these  bequests  of  specific  amounts  to  persons 
specifically  named,  but  the  amount  given  to  Mrs.  Wann,  and 
to  each  of  her  daughters  and  her  brother,  was  the  same ;  and 
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having  thus  given  these  four  persons,  as  distinct  individuals, 
the  same  amounts,  we  may  fairly  infer  that  in  disposing  of 
the  residue  she  did  not  intend  to  disturb  that  equality,  but 
did  intend  that  they  should  share  equally.  Having  thus 
treated  the  daughters  of  her  sister  as  distinct  persons,  not 
only  in  the  distribution  of  the  money  into  which  the  estate 
was  converted,  but  having  given  each  of  them  some  articles 
of  jewelry,  and  such  equal  distribution  being,  at  least,  con- 
sistent with  the  language  of  the  residuary  clause  of  the  codi- 
cil, we  see  no  reason  to  change  the  construction  given  it  by 
the  court  below. 

It  is  further  argued  by  appellant  that  the  omission  to  add 
to  the  residuary  clause  of  the  codicil  the  words  **  share  and 
share  alike,"  shows,  or  tends  to  show,  that  the  construction 
above  given  is  wrong.  It  is  true  that  in  the  original  will 
that  expression  is  used  three  times,  including  the  residuary 
clause,  and  is  used  once  in  the  codicil.  It  is  quite  true  that 
the  words  "share  and  share  alike,"  would  have  prevented  dis- 
cussion as  to  the  intention  of  the  testatrix,  but  if  the  language 
used  means  the  same  thing,  and  especially  when  such  mean- 
ing is  clearly  consistent  with  all  its  other  provisions,  their 
absence  cannot  justify  a  different  construction. 

I  advise  that  the  judgment  appealed  from  be  affirmed. 

Gray,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg* 
ment  appealed  from  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[S.  F.  No.  2337.    Department  Two.— January  26,  1903.] 

FLORA  D.  JONES,  Executrix  of  the  Will  of  M.  P.  Jones, 
Deceased,  Respondent,  v.  C.  T.  SANDERS,  Appellant. 

Private  Sewer— Easement— Devise  of  Lots— Subjection  to  Burden. 
—An  owner  of  three  lots  who  constructed  a  private  sewer  from  his 
dwelling  upon  one  of  them  across  the  other  two  lots  to  a  street 
sewer  had  a  quasi  easement  for  the  sewer  on  the  other  two  lots  for 
the  benefit  of  the  residence  lot;  and  upon  severance  thereof  hy  a 
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devise  of  the  other  two  lots  to  his  widow,  she  took  with  the  burden 
imposed  upon  them  hj  her  devisor,  and  an  easement  in  them  for 
the  benefit  of  the  dwelling-house  lot  was  thereby  created. 

Id Transpee  or  Lots — Easement  of  Two  Lots  upon  Third.— Where 

the  plaintiff  acquired  the  residence  lot,  and  the  devisee  of  the  other 
two  lots  sold  them  to  a  third  party,  who  sold  the  intervening  lot 
to  the  plaintiff,  and  expressly  granted  him  a  perpetual  easement  over 
the  remaining  lot  for  the  sewer  to  the  street,  and  afterwards  sold 
that  lot  to  the  defendant,  both  lots  of  the  plaintiff  have  an  ease* 
ment  for  the  sewer  in  the  lot  of  the  defendant. 

Id. — TiTLX  Held  as  Security— Grant  of  Easement.— Where  the  pur- 
chaser of  the  two  lots  from  the  devisee  had  the  title  placed  in 
third  parties  as  security  for  money  loaned  for  the  purchase  of  the 
lots,  under  the  understanding  that  he  was  to  have  full  power  to  sell 
the  lots,  the  transaction  is  to  be  regarded  as  a  mortgage  as  between 
the  parties;  but  where,  upon  a  sale  of  the  intervening  lot  to  the 
plaintiff  by  the  mortgagor,  a  conveyance  thereof  was  joined  in  both 
by  him  and  by  such  third  parties,  such  conveyance  operated  to  pass 
all  easements  attached  thereto,  and  to  grant  an  easement  for  the 
sewer  in  the  remaining  lot  then  owned  by  the  mortgagor. 

Id.— Special  Grant  of  Easement- Knowledge.- The  special  grant  of 
the  easement  by  the  mortgagor,  whether  essential  to  it.s  creation  or 
not,  shows  his  knowledge  of  its  existence  when  the  lot  was  conveyed, 
and  as  he  was  the  owneir  with  unconditional  authority  to  sell,  it  is 
immaterial  whether  the  mortgagees  or  trustees  had  knowledge  of 
its  existence  or  not. 

Id.— Action  for  Damages— Pleading— CJonclusion  of  Law — ^Findings. 
—In  an  action  to  recover  damages  for  interference  by  defendant  with 
plaintiff's  easement  for  the  sewer,  where  the  complaint  alleges  that 
the  sale  of  land  to  the  defendant  was  expressly  made  and  agreed  to 
be  subject  to  the  agreement  in  writing  made  by  defendant's  vendor 
with  plaintiff,  and  to  the  rights  of  plaintiff  under  the  same,  which 
allegation  is  denied,  a  succeeding  averment  of  the  answer  that,  ' '  on 
the  contrary,"  such  vendor  never  had  any  right,  title,  or  interest  in 
*  any  of  the  lots  referred  to,  and  had  no  right  or  authority  to  make 
such  agreement,  is  of  a  mere  conclusion  of  law,  which  raises  no 
material  issue  and  requires  no  finding. 

Id.— Assessment  of  Damages— Province  of  CJourt— Exemplary  Dam- 
ages.—The  destruction  of  the  sewer  and  the  refusal  of  the  defendant 
to  permit  its  reconstruction  and  maintenance  upon  his  lot,  which 
it  appears  could  be  done  without  injury  to  the  lot  or  building  erected 
thereupon,  conclusively  shows  that  plaintiff  sustained  damages, 
which  it  was  the  province  of  the  court,  sitting  as  a  jury,  to  assess; 
and  where  the  case  is  such  as  to  warrant  exemplary  damages,  the 
assessment  of  damages  will  not  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 
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The  facts  are  stated  in  the  opinion. 

Fisher  Ames,  Rodgers,  Paterson  &  Slack,  and  Charles  W. 
Slack,  for  Appellant 

The  legal  title  passed  under  the  deed  of  trust  to  Boyd  and 
Davis.  (CampbeU  v.  Freeman,  99  Cal.  546;  Koch  v.  Briggs, 
14  Cal,  257;^  Fuq^iay  v.  Stickney,  41  Cal.  583;  Tyler  v. 
Orangery  48  Cal.  259;  Qrant  v.  Burr,  54  Cal.  298;  Bateman 
V.  Burr,  57  Cal.  480,  483 ;  Savings  and  Loan  Society  v.  Veer- 
ing, 66  Cal.  281;  Partridge  v.  Shepard,  71  Cal.  470;  More  v. 
Calkins,  95  Cal.  435;  •  Savings  and  Loan  Society  v.  Burnett, 
106  Cal.  514;  Sacramento  Bank  v.  Alcorn,  121  Cal.  379.)  It 
is  well  settled  that  a  mortgagor  or  trustor,  or  one  claiming 
under  him,  cannot,  by  his  own  act,  create  an  easement  in  the 
land  subject  to  the  mortgage  or  deed  of  trust,  as  against,  or 
to  the  prejudice  of,  the  mortgagee  or  trustee,  or  one  claiming 
under  him.  (Jones  on  Easements,  sec.  135 ;  1  Jones  on  Mort- 
gages, 5th  ed.,  sec.  676;  Murphy  v.  Welch,  128  Mass.  489; 
Hoole  V.  Attomey-Oeiteral,  22  Ala.  190;  People  v.  Herbel, 
96  m.  384;  McShane  v.  City  of  Moberly,  79  Mo.  41.)  A 
servitude  can  only  be  created  by  one  who  has  a  vested  inter- 
est in  the  servient  tenement.  (Civ.  Code,  sec.  804;  Oridley 
V.  Hopkins,  84  111.  528 ;  Jones  on  Easements,  sec.  81 ;  Pfeiffer 
v.  Regents  of  University  of  California,  74  Cal.  156,  162; 
Rangeley  v.  Midland  By.  Co.,  L.  R.  3.  Ch.  App.  306.) 
The  damages  are  excessive.  The  case  is  not  one  for  exemplary 
damages.  (1  Sutherland  on  Damages,  2d  ed.,  p.  847;  1  Sedg- 
wick on  Damages,  8th  ed.,  sec.  383;  Abbott  v.  76  Land  and 
Water  Co.,  103  Cal.  607;  AUison  v.  Chandler,  11  Mich.  542; 
Waldron  v.  Marcier,  82  111.  550;  Inman  v.  Ball,  65  Iowa, 
543.) 

Lloyd  &  Wood,  for  Respondent. 

The  appellant  having  taken  his  title  expressly  subject  to 
the  grant  of  the  easement  made  to  the  respondent,  he  is  es- 
topped to  question  the  right  of  respondent  to  maintain  the 
sewer.  (Parker  v.  Nightingale,  6  Allen,  341 ;  •  Los  Angeles 
T.  L.  Co.,  V.  Muir,  136  Cal.  36.)     The  title  being  held  as 

*73  Am.  Dec.  651.  •SS  Am.  Dec.  632. 

■  29  Am.  St.  Eep.  128. 
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security  for  Magee's  note,  Boyd  and  Davis  had  only  in 
effect  a  lien  upon  the  premises.  (Brandt  v.  Thompson,  91 
Cal.  458;  Smith  v.  Smith,  80  Cal.  323;  Locke  v.  MouLton,  96 
Cal.  21;  Wemel  v.  Schultz,  100  Cal.  250;  Byrne  v.  Hudson, 
127  Cal.  256;  Sacramento  Bank  v.  Alcorn,  121  Cal.  379;  Her- 
hert  Craft  Co.  v.  Bryan  (Cal.),  68  Pac  Rep.  1020.)  The  doc- 
trine of  Nicholas  v.  Chamberlain,  Croke,  121,  as  to  appur- 
tenances is  recognized  and  followed  by  this  court.  (Cave  v. 
Crafts,  53  Cal.  135,  139;  Farmer  v.  Ukiah  Water  Co,,  56  Cal. 
12;  Dixon  V.  Shermeier,  110  Cal.  582;  Clyne  v.  Benida  Water 
Co,,  100  Cal.  310;  Crooker  v.  Benton,  93  Cal.  365;  Fitzell  v. 
Leaky,  72  Cal.  477,  480;  Ely  v.  Ferguson,  91  CaL  187;  Mc- 
Shane  v.  Carter,  80  Cal.  310.)  The  right  to  the  sewer  as  an 
appurtenance  and  an  easement  upon  the  Jones-Street  lot 
passed  by  the  deed  from  Boyd  and  Davis  and  Magee.  (Coon- 
radt  V.  HUl,  79  Cal.  587,  590;  Standart  v.  Round  Valley  W. 
Co.,  77  Cal.  399 ;  Loioer  Kings  River  Water  Ditch  Co.  v.  Kings 
River  and  Fresno  Land  Co,,  60  Cal.  408;  Quintan  v.  Nolle, 
75  Cal.  250,  252;  United  States  v.  Appleton,  1  Sum.  492.) 

HAYNES,  C. — This  action  was  commenced  by  M.  P.  Jones, 
who  died  pending  the  action,  and  his  executrix  was  substi- 
tuted; but  for  convenience  he  will  be  referred  to  herein  as 
plaintiff,  as  though  still  living.  The  action  was  brought  for 
an  injunction  and  to  recover  damages  from  the  defendant  for 
destroying  a  private  sewer  alleged  to  be  appurtenant  to  plain- 
tiff's property.  The  court  found  in  favor  of  the  plaintiff, 
granting  a  perpetual  injunction,  and  gave  judgment  for  three 
thousand  dollars  damages.  That  portion  of  the  judgment 
granting  an  injunction  was  afterwards  eliminated,  with  the 
consent  of  the  plaintiff,  and  this  appeal  is  from  the  judgment 
awarding  damages  and  from  the  order  denying  defendant's 
motion  for  a  new  trial. 

Plaintiff  is  the  owner  of  two  certain  lots,  in  the  city  of  San 
Francisco,  fronting  on  the  south  line  of  Pine  Street,  the  east- 
erly lot  having  for  its  side-line  the  west  line  of  Jones  Street, 
the  other  lot  being  separated  from  it  by  a  narrow  street  or 
alley,  known  as  Touchard  Street,  which  extends  south  from 
Pine  Street  and  terminates  at  the  rear  end-lines  of  plaintiff's 
lots. 

Defendant  is  the  owner  of  a  lot  fronting  on  the  west  side 
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of  Jones  Street,  the  northerly  side-line  of  which  formed  the 
fiouth  end-line  of  plaintiff's  lots. 

Upon  one  of  plaintiff's  lots  is  a  dwelling-house,  in  which  he 
resides,  and  on  the  other  is  a  stable  and  carriage-honse,  used 
by  plaintiff.  Some  eight  or  nine  years  prior  to  September, 
1889,  (the  date  of  defendant's  purchase,)  all  these  lots  were 
owned  by  one  Cook,  who  constructed  a  sewer  from  the  dwell- 
ing-house on  the  westerly  lot  of  the  two  fronting  on  Pine 
Street,  and  which  passed  under  the  stable  upon  the  other 
Pine-Street  lot  and  continued  across  the  Jones-Street  lot  (now 
owned  by  defendant),  and  connected  with  the  public  sewer 
on  Jones  Street,  said  Pine-Street  lots  being  too  low  to  con- 
nect with  the  sewer  on  Pine  Street.  After  the  construction 
of  the  sewer  plaintiff  became  the  owner  of  the  lot  on  which 
is  the  dwelling-houjse  and  the  stable  lot,  and  the  Jones-Street 
lot  became  the  property  of  one  Mrs.  Martin,  and  she  con- 
tracted to  .sell  them  to  one  Thomas  Magee  for  the  sum  of 
$45,000.  To  enable  him  to  pay  for  said  property,  Magee 
borrowed  from  Boyd  and  Davis  $35,000,  and  gave  his  prom- 
issory note  therefor,  and  entered  into  a  written  contract  with 
them  by  which  the  conveyance  from  Mrs.  Martin  should  be 
made  to  them  as  security  for  said  loan,  that  Magee  might 
sell  any  or  all  of  said  lots,  the  purchase  money  to  be  paid  to 
them  and  credited  upon  said  note  until  it  should  be  fully 
paid,  they  to  convey  to  the  purchasers,  and  that,  in  case  of 
foreclosure,  Magee  was  also  to  pay  a  reasonable  attorney's 
fee.  Magee  paid  for  the  property,  and  the  deed  therefor  was 
made  to  Boyd  and  Davis. 

Magee,  in  April,  1888,  sold  the  Pine-Street  lot  to  plaintiff, 
and  joined  with  Boyd  and  Davis  in  the  conveyance,  and  at 
the  same  time,  in  a  separate  instrument,  Magee  granted  to 
the  plaintiff  an  easement  upon  the  Jones-Street  lot  for  the 
perpetual  maintenance  of  the  sewer  across  the  same,  and  in 
February,  1889,  he  sold  the  Jones-Street  lot  to  the  defendant, 
and  joined  with  Boyd  and  Davis  in  the  conveyance.  De- 
fendant's purchase,  as  the  court  found,  was  with  full  notice 
and  knowledge  of  the  sewer  and  of  the  grant  of  the  easement. 

In  September,  1889,  the  defendant,  in  excavating  for  the 
foundation  of  a  building  upon  said  lot,  encountered  said 
sewer,  and  cut  it  off  where  it  entered  his  lot  and  at  several 
other  places. 
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Said  grant  of  the  easement  by  Magee  to  the  plaintiflE,  how- 
ever, provided:  **But  it  is  expressly  understood  and  agreed 
that  said  sewer  shall  be  at  all  times  placed  sufficiently  below 
the  surface  of  said  premises  so  that  the  same  shall  in  no  way 
interfere  with  or  obstruct  the  basement  story  of  any  build- 
ing now  or  hereafter  to  be  built  in  or  upon  said  lot  of  land 
on  Jones  Street,  provided  the  free  flow  through  said  sewer 
shall  not  be  impeded  or  interrupted";  and  touching  this  pro- 
vision, the  court  found  that  the  sewer,  as  it  had  been  con- 
structed, would  interfere  with  the  basement  of  the  building 
intended  to  be  erected  by  the  defendant,  but  that  the  plans  of 
the  building  might  have  been  prepared  and  the  building  so 
constructed  that  the  sewer  would  not  have  interfered  with  the 
basement  story,  or  that  the  sewer  could  have  been  so  depressed 
9S  not  to  interfere  therewith  or  the  flow  through  the  sewer 
impeded,  and  that  the  direcion  of  the  sewer  could  have  been 
changed  so  as  to  pass  around  the  building  without  injury  to 
the  defendant's  premises  or  the  sewer,  but  that  the  defendant 
at  all  times  refused  to  permit  the  depression  or  change  of 
direction  to  be  made,  or  any  sewer  to  be  maintained  upon  his 
premises,  and  assessed  plaintiff's  damages  at  the  sum  of  three 
thousand  dollars. 

Appellant's  contentions  are, — 1.  That  the  amended  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  2.  That  the  court  failed  to  find  upon  a  material  issue ; 
and  3.  That  the  evidence  is  insufficient  to  show  that  the  plain- 
tiff sustained  damage  in  the  sum  of  three  thousand  dollars. 

1.  Appellant's  argument  in  support  of  his  first  contention 
is,  in  substance,  that  as  the  legal  title  to  the  lots  purchased 
by  Magee  from  Mrs.  Martin  was  vested  in  Boyd  and  Davis, 
Magee  could  not  create  an  easement  to  their  prejudice,  or  to 
the  prejudice  of  the  defendant  who  claims  under  them. 

We  think,  with  appellant,  that  it  is  not  a  matter  of  im- 
portance whether  the  transaction  between  Magee  and  Boyd 
and  Davis  be  held  to  be  a  trust  or  a  mortgage.  As  between 
themselves,  it  was  a  mere  security,  and  therefore  a  mortgage ; 
and  as  to  the  direction  to  convey  to  purchasers  it  would  seem 
to  be  a  trust,  though  that  power  was  in  aid  of  the  security. 
In  either  case,  however,  Magee  was  the  owner,  with  possession 
and  the  sole  right  to  sell,  use,  and  control  the  property,  with 
the  limitation  that  it  must  not  be  so  used  as  to  materially  im- 
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pair  the  security  of  Boyd  and  Davis,  who  had  no  other  inter- 
est therein. 

At  the  time  of  the  isale  by  Magee  to  the  plaintiff,  the  sewer 
was  an  incident  or  appurtenance  to  the  lot  then  sold  (as  well) 
as  to  the  lot  upon  which  he  then  lived),  and  by  that  sale  and 
conveyance  an  easement  was  granted  to  him  in  the  Jones- 
Street  lot,  then  owned  by  Magee,  through  which  the  sewer 
was  laid.  **The  transfer  of  a  thing  transfers  also  all  its  inci- 
dents, unless  expressly  excepted,''  (Civ.  Code,  sec.  1084) ;  and 
section  1104  of  the  same  code  provides:  "A  transfer  of  real 
property  passes  all  easements  attached  thereto,  and  creates 
in  favor  thereof  an  easement  to  use  other  real  property  of  the 
person  whose  estate  is  transferred  in  the  same  manner  and  to 
the  same  extent  as  such  property  was  obviously  and  per- 
manently used  by  the  person  whose  estate  is  transferred,  for 
the  benefit  thereof,  at  the  time  when  the  transfer  was  agreed 
upon  or  completed.'* 

It  will  be  noticed  that  a  transfer  not  only  passes  an  ease- 
ment then  existing,  but  creates  a/a  easement  in  other  property 
of  the  grantor  under  the  circumstances  there  specified.  I  do 
not  understand  that  appellant  questions  that  the  deed  executed 
by  Boyd  and  Davis  and  Magee  conveyed  the  entire  and  unen- 
cumbered title  in  the  Pine-Street  lot  to  plaintiff,  whatever  the 
technical  legal  relation  of  Boyd  and  Davis  to  the  property 
or  to  Magee  may  be  styled ;  and  therefore  the  cases  of  Murphy 
V.  Welch,  128  Mass.  489;  People  v.  Eerbel,  96  111.  384,  and 
other  cases  of  that  class  cited  by  appellant,  where  it  was  held 
that  a  mortgagor  could  not  create  or  grant  an  easement  in 
the  mortgaged  property,  are  not  relevant.  In  both  of  said 
cases  the  mortgagee  was  given  a  power  of  sale,  and  did  not 
join  in  the  grant;  and  doubtless  the  same  rule  would  be 
adopted  in  cases  where  the  mortgage  vested  a  conditional 
title  in  the  mortgagee,  or  where  it  injuriously  affected  his 
security.  There  can  be  no  question  that  if  Magee,  after  the 
sale  of  the  Pine-Street  lot  to  the  plaintiff,  had  paid  his  debt  to 
Boyd  and  Davis  and  retained  the  Jones-Street  lot  now  owned 
by  defendant,  he  would  have  held  it  charged  with  the  ease- 
ment, even  though  he  had  not  executed  the  written  grant 
thereof  to  the  plaintiff,  and,  if  so,  a  purchaser  from  him  with 
notice  of  the  easement  would  hold  it  charged  therewith. 

The  Civil  Code  (sec.  1104)  uses  the  expression,  ** obviously 
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and  permanently  used/*  and  appellant  contends  that  it  is 
necessary  that  the  quasi  easement  should  either  be  apparent 
or  that  the  grantor  as  well  as  the  grantee  should  know  of  its 
existence,  in  order  that  it  may  pass  as  an  easement  by  impli- 
cation (citing  Hyde  Park  etc.  Co,  v.  Brown,  172  111.  329,  and 
other  cases).  But  in  this  case  the  execution  by  Magee  of  the 
grant  of  the  easement,  whether  essential  to  its  creation  or  not, 
furnishes  satisfactory  evidence  that  the  grantor,  Magee,  had 
knowledge  of  the  existence  of  the  quasi  easement  at  the  time 
he  conveyed  the  lot  to  the  plaintiflE ;  and  as  he  was  the  owner, 
with  an  unconditional  authority  to  sell,  it  is  immaterial 
whether  Boyd  and  Davis  had  knowledge  of  its  existence  or  not. 

Appellant  further  contends  that  if  plaintiflE  had  any  ease- 
ment in  appellant's  lot  it  was  only  for  the  benefit  of  the  stable 
lot  (the  one  sold  by  Magee  to  the  plaintiff),  and  not  for  the 
benefit  of  the  lot  upon  which  plaintiff  resided.  The  complaint 
alleged  an  easement  for  the  benefit  of  both  lots.  Mr.  Acker- 
son  testified  that  he  knew  the  sewer  referred  to,  "which  runs 
from  the  plaintiff's  residence  through  both  the  other  lots'* 
into  the  sewer  on  Jones  Street ;  that  he  constructed  the  sewers 
from  the  stables  across  defendant's  lots  into  Jones  Street 
about  eleven  years  ago  for  Mr.  Cook,  who  then  owned  all  the 
property.  Mr.  Cook  died  in  1882.  By  his  will  he  devised  the 
stable  lot  and  defendant's  lot  to  his  widow,  who  afterwards 
married  Mr.  Martin,  and  who  conveyed  to  Boyd  and  Davis 
the  lots  she  sold  to  Magee.  When  Mr.  Cook  constructed  the 
sewer,  being  then  the  owner  of  all  three  of  the  lots,  he  had  a 
qiuisi  easement  on  the  other  two  lots  for  the  benefit  of  the 
residence  lot,  on  which  was  the  head  of  the  sewer,  and  when 
it  was  severed  from  the  other  two  by  the  devise  of  them  to 
Mrs.  Martin  she  took  with  the  burden  imposed  upon  them  by 
her  devisor,  and  an  easement  in  them  for  the  benefit  of  the  lot 
upon  which  was  the  dwelling-house  was  thereby  created,  and 
when  the  stable  lot  was  sold  to  Magee,  and  by  him  to  the 
plaintiff,  both  of  the  Pine-Street  lots  had  an  easement  in  the 
Jones-Street  lot  now  owned  by  defendant  Appellant's  first 
point  cannot  be  sustained. 

2.  Appellant  also  contends  that  the  court  failed  to  find 
upon  a  material  issue.  The  complaint  alleged  "that  the  sale 
of  said  land  to  the  defendant  by  said  Thomas  Magee  was 
expressly  made  and  agreed  to  be  subject  to  the  said  agree- 
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ment  in  writing  and  to  the  rights  of  the  plaintiff  under  the 
same"  (referring  to  the  agreement  with  plaintiff  in  regard 
to  said  easement).  The  defendant  denied  this  allegation,  and 
added  that,  '*on  the  contrary,"  Magee  never  had  any  right, 
title,  or  interest  in  any  of  the  lots  referred  to,  and  had  no 
right  or  authority  to  make  the  agreement  referred  to. 

The  matter  stated  aflSrmatively,  prefaced  by  the  words  "on 
the  contrary,"  was  a  conclusion  of.  law  merely,  and  not  an 
allegation  of  any  fact  which  was  inconsistent  with  the  facts 
alleged  in  the  complaint.  If  it  be  treated  as  an  allegation  of 
fact,  the  form  of  a  replication  thereto  would  be  that  **  Magee 
had  such  right,  title,  and  interest  in  said  lots  as  authorized 
him  to  make  said  agreement,"  which  is  a  pure  conclusion  of 
law,  and  in  effect  a  demurrer  to  the  allegations  of  the  com- 
plaint to  which  it  refers. 

3.  Lastly,  it  is  contended  that  "the  evidence  is  insufficient 
to  justify  the  finding  that  the  plaintiff  has  sustained  damage 
in  the  sum  of  three  thousand  dollars,  but,  on  the  contrary, 
shows  that  plaintiff  has  sustained  no  damage  whatever." 

The  destruction  of  the  sewer,  and  the  defendant's  positive 
refusal  to  permit  its  reconstruction  and  maintenance  upon  his 
lot,  which  the  court  found  could  be  done  without  injury  to 
the  lot  or  building,  conclusively  shows  that  plaintiff  sustained 
damage.  As  to  the  amount,  some  additional  facts  should  be 
noticed.  The  judgment  as  rendered  aflSrmed  the  right  of  the 
plaintiff  to  perpetually  maintain  a  sewer  through  defendant's 
lot,  with  the  right  to  enter  upon  it  for  its  construction  and 
repair,  and  enjoining  the  defendant  from  interfering  there- 
with, and  also  gave  judgment  for  three  thousand  dollars  dam- 
ages. Upon  the  hearing  of  the  motion  for  new  trial,  the  court 
below  announced  that  it  would  grant  a  new  trial  unless  the 
plaintiff  would  release  all  right  to  keep  or  maintain  a  sewer 
in  or  over  the  lot  of  defendant,  as  specified  in  the  judgment. 
Plaintiff,  within  the  time  limited  therefor,  executed  and  filed 
such  release,  and  thereupon  the  court  denied  the  motion  of 
defendant  for  a  new  trial,  leaving  the  judgment  for  damages 
to  stand. 

It  was  the  province  of  the  court,  sitting  without  a  jury,  to 
assess  the  damages  sustained  by  the  plaintiff,  and  it  is  clear 
that  the  court  below  gave  this  question  further  careful  con- 
sideration upon  the  hearing  of  the  motion  for  a  new  trial. 
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That  the  plaintiff  sustained  actual  damage  is  beyond  doubt, 
and  we  are  unable  to  say  that  the  amount  awarded  exceeded 
the  actual  damage  sustained.  But  however  that  may  be,  we 
think  it  was  a  proper  case  for  exemplary  damages.  Defend- 
ant purchased  with  full  knowledge  of  the  easement  and  of 
plain tiflE's  right  to  maintain  it.  Notwithstanding  the  fact  that 
the  sewer  could  have  been  changed  so  as  not  to  interfere  with 
his  building  or  injure  his  lot,  he  refused  to  give  permission 
to  reconstruct  or  maintain  it  anywhere  upon  his  lot,  declar- 
ing it  was  a  fight,  and  he  would  fight  it  out,  thus  evincing 
a  determination  to  permanently  deprive  the  plaintiflE  of  his 
property  in  the  easement,  thereby  diminishing  the  value  of 
his  lots  to  which  it  was  an  appurtenance.  Appellant  contends 
that  in  cutting  the  drain  he  supposed  he  had  a  right  to  do  so, 
and  was  justified  in  doing  what  he  did.  We  do  not  see  how 
it  was  possible  for  him  to  come  to  such  conclusion.  Having 
purchased  with  knowledge  of  the  existence  of  the  easement, 
and  of  the  plaintiff's  legal  title  thereto,  his  refusal  to  permit 
its  existence  not  only  inflicted  a  direct  and  serious  injury 
upon  plaintiff's  property,  to  which  it  was  appurtenant,  and 
being,  as  the  court  found,  oppressive  and  malicious,  and  there- 
fore within  the  provisions  of  section  3294  of  the  Civil  Code, 
justified  an  award  of  exemplary  damages.  For  an  extended 
discussion  of  this  subject  of  ^^aggravation  of  damages  to 
property,"  see  Mr.  Freeman's  note  to  Merrills  v.  Tariff  Mfg. 
Co,,  27  Am.  Dec.  684  et  seq. 

I  advise  that  the  judgment  and  orded  appealed  from  be 
aflSrmed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasonis  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  afi&rmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 
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[S.  F.  2007.  In  Bank.— January  26,  1903.] 

NORMAN  M.   KERR,  Respondent,  v.  JOHN   O'KEEFE 
et  al.  JOHN  O'KEEFE,  Appellant. 

Forcible  Entry  and  Detainer.— Although  an  entry  upon  land  law- 
fully in  possession  of  the  plaintiiF  was  peaceably  made,  the  sub- 
sequent exclusion  of  the  plaintiff,  by  force  and  threats,  constitutes 
a  forcible  entry  under  the  statute. 

Id.— Pleading— SiNOLB  Ck)XJNT— Demurrer— Uncertainty.— The  com- 
plaint in  an  action  for  forcible  entry  and  detainer  is  not  demurrable 
because  it  alleges  the  defendant's  unlawful  entry  and  forcible  exclu- 
sion of  the  plaintiff  and  a  forcible  detainer  of  the  premises  in  one 
count;  and  where  the  record  shows  that  the  oyerruling  of  a  demurrer 
for  uncertainty  was  without  substantial  injury  to  the  appellant,  the 
uncertainty  will  not  justify  a  reversal  of  the  judgment. 

Id.— Improper  Depenses- Bight  of  Entry— Lease— Crop  Mortgage.— 
Under  the  Code  all  entries  on  the  actual  possession  of  another  are 
unlawful;  and  the  question  of  good  or  bad  faith  on  the  part  of  the 
defendant  is  not  involved.  The  defendant  cannot  justify  such  entry 
under  a  lease  giving  a  right  of  entry  for  rent  due  and  unpaid,  nor 
under  a  crop  mortgage  part  due  giving  such  right  of  entry;  and 
defenses  under  them  were  properly  stricken  from  the  answer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Contra 
Costa  County.    J.  P.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

Sullivan  &  Sullivan,  R.  H.  Latimer,  and  F.  M.  Smith,  for 
Appellant. 

Forcible  entry  and  forcible  detainer  are  distinct  causes 
of  action,  and  must  be  stated  in  separate  counts.  (Va- 
lencia V.  Couch,  32  Cal.  342;*  Shelby  v.  Houston,  88  Cal. 
420.)  The  entry  wjus  peaceable,  and  not  forcible,  and  can- 
not be  complained  of  in  this  action.  (Frazier  v.  Hanlon, 
5  Cal.  156;  PolacJc  v.  McGrath,  25  Cal.  54;  MetriU  v.  Forbes, 
23  Cal.  380;  Hodgkins  v.  Jordan,  29  Cal.  577;  McMinn 
V.  Bliss,  31  Cal.  126;  Buel  v.  Frazier,  38  Cal.  693;  WU- 
bur  V.  Cherry,  39  Cal.  660;  Peacock  v.  Leonard,  8  Nev.  88.) 
The  entry  was  under  a  right  of  possession  given  by  the  lease 
and  by  the  crop  mortgage,  and  the  defendant  had  a  right  to 
^91  Am.  Dec.  587. 
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show  this.  (Murray  v.  Burriss,  6  Dak.  170;  Conaway  v.  Oore, 
27  Kan.  122;  Owen  v.  Doty,  27  Cal.  504;  PoweU  v.  Lane,  45 
CaL  677;  Smith  v.  Detroit  Loan  and  Building  Assn.,  115 
Mich.  340;  ^  Stearns  v.  Sampson,  59  Me.  568.*) 

W.  S.  Tinning,  for  Respondent. 

The  complaint  was  sufficient.  (Holland  v.  Green,  62  Cal. 
68;  McMinn  v.  Bliss,  31  Cal.  127.)  Error  in  overruling  a  de- 
murrer for  uncertainty  is  not  ground  for  reversal,  where  no 
substantial  injury  appears  to  have  been  done.  (Alexander 
V.  Central  Lumber  Co.,  104  Cal.  536;  Holland  v.  McDade, 
125  Cal.  356.)  The  invasion  of  the  actual  possession  of 
another  held  under  circumstances  showing  that  the  possession 
will  not  be  surrendered  without  a  breach  of  the  peace  consti- 
tutes a  forcible  entry  and  detainer.  Questions  of  title  and 
right  of  possession  cannot  arise.  (McCauley  v.  Weller,  12 
Cal.  500;  Mitchell  v.  Davis,  23  Cal.  381;  Voll  v.  Hollis,  60 
Cal.  569;  Holland  v.  Green,  62  Cal.  67;  Bank  of  Cali- 
fornia V.  Taaffe,  76  Cal.  630;  Giddings  v.  Land  a/nd  Water 
Co.,  83  Cal.  100.) 

CHIPMAN,  C. — The  complaint  alleges  the  peaceable  and 
actual  possession  of  the  land  in  question  on  September  1, 
1896;  that  on  September  3,  1896,  ''and  while  plaintiff  was 
in  the  actual  and  peaceable  possession  of  said  land  and  prem- 
ises, the  defendant  unlawfully  entered  on  the  said  land,  and 
then  and  there  turned  this  plaintiff  out  of  the  possession 
thereof,  by  threats  of  violence  and  menacing  conduct  towards 
the  plaintiff,  and  ever  since  said  last-mentioned  date  said 
defendants  have  held,  and  still  hold,  the  possession  thereof, 
by  threats  of  violence  against  this  plaintiff'';  alleges  a  grow- 
ing crop  of  grapes  and  Indian  com  on  the  premises  "at  the 
time  of  the  entry  of  said  defendants,  of  the  value  of  $500, 
which  by  reason  of  the  acts  aforesaid  of  the  said  defendants 
was  wholly  lost  to  the  plaintiff";  that  "plaintiff  has  sus- 
tained damages  by  reason  of  said  forcible  entry  of  said  de- 
fendants hereinbefore  stated  in  the  sum  of  $1,500";  that 
defendants  "unlawfully  hold  and  keep  possession  of  said 
premises,  and  have  so  held  and  kept  possession  of  the  same 

*  69  Am.  St.  Rep.  575.  •  8  Am.  Rep.  442, 
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at  all  times  since  the  said  third  day  of  September,  1896"; 
that,  **in  consequence  of  the  said  acts  of  defendants,  plaintiff 
has  been  deprived  of  the  rents,  issues,  and  profits  of  said 
lands  to  his  damage  in  the  sum  of  $500'';  prays  restitution 
and  damages  in  the  sum  of  $2,000,  and  that  the  same  be 
trebled.  The  complaint  was  filed  April  12,  1897.  Defendants 
demurred  to  the  complaint  on  the  ground  of  insufficiency  of 
facts;  for  ambiguity  in  not  stating  which  one  of  defendants 
committed  the  alleged  unlawful  acts;  that  it  does  not  appear 
who  was  in  possession  on  September  2,  1896,  whether  de- 
fendant or  some  one  else;  nor  can  it  be  determined  from  the 
complaint  how  plaintiff  was  damaged  in  the  sum  of  $1,500; 
that  for  like  reason  the  complaint  is  uncertain;  also  on  the 
ground  that  an  action  for  forcible  entry  against  one  of  de- 
fendants is  improperly  united  with  an  action  of  forcible 
detainer  against  both  defendants.  The  demurrer  was  over- 
ruled and  defendants  answered,  denying  specifically  the  al- 
legations of  the  complaint.  As  a  second  defense,  the 
answer  alleged  that  defendant,  John  O'Keefe,  on  October, 
1895,  entered  into  an  agreement  of  lease  with  plaintiff 
whereby  O'Keefe  leased  to  plaintiff  the  land  in  dispute  for 
a  term  of  three  years  from  October  1,  1895,  at  a  cash  rental 
of  $1,250  per  annum,  the  first  year's  rent  to  be  paid  July  15, 
1896;  the  second  year's  rent  to  be  paid  half-yearly, — ^to  wit, 
October  1,  1896,  and  April  1,  1897;  and  the  third  year's  rent 
half-yearly  on  October  1,  1897,  and  April  1,  1898.  Plaintiff 
agreed  not  to  sell  or  remove  any  of  the  crops  until  the  rents 
are  first  paid.  It  was  also  stipulated  that  the  lease  also  gave 
•defendant  the  right  to  re-enter  the  premises,  in  case  of  de- 
fault in  any  of  the  covenants,  and  remove  all  persons  there- 
from. The  answer  alleges  that  the  accrued  rental  for  1896 
and  on  April  1,  1897,  was  due  and  unpaid ;  that  said  defend- 
ant entered  the  premises  in  1896,  after  plaintiff  had  aban- 
doned possession,  and  after  plaintiff  had  violated  every 
covenant  of  said  lease,  and  that  defendant  found  one  John 
Minaker  in  possession,  in  violation  of  the  lease,  and  said  Min- 
aker  claimed  possession  against  the  whole  world;  that  after- 
wards, in  1896,  Minaker  abandoned  possession,  and  defendant 
entered  without  interference  by  plaintiff  or  any  one  else,  and 
defendant  ever  since  has  had  peaceable  possession.    As  a  third 
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defense,  it  is  alleged  that  on  July  16,  1896,  plaintiff  executed 
and  delivered  to  defendant,  John  O'Keefe,  his  promissory 
note  for  $1,330,  secured  by  a  mortgage  on  the  crops  of  hay 
growing  on  said  land ;  that  by  the  terms  of  said  mortgage  de- 
fendant was  given  the  right  to  enter  into  the  premises,  **to 
view  the  same,  or  to  take  any  measure  necessary  for  the  pro- 
tection of  said  crops  or  his  interests  therein,"  and  constitut- 
ing defendant  plaintiff's  attorney  with  full  power  "to  enter 
upon  said  premises  and  take  possession  of  said  crop,"  etc.; 
that  plaintiff  violated  all  the  covenants  of  said  mortgage,  and 
defendant,  **by  reason  thereof,  did  enter  peaceably  upon  said 
premises  and  take  possession  of  said  premises  and  crops  under 
and  by  authority  of  said  mortgage."  A  fourth  defense  is, 
that  defendants  have  been  in  the  peaceable  possession  of  the 
land  for  one  whole  year  next  before  the  commencement  of  the 
suit,  and  that  their  interest  therein  is  not  now  ended.  De- 
fendants also  filed  a  cross-complaint  alleging  the  lease,  its 
breach  by  plaintiff,  and  that  plaintiff  claims  some  right  un- 
der it,  and  praying  that  defendant's  title  to  the  land  be 
quieted  against  any  claim  of  plaintiff. 

The  court  granted  a  motion  to  strike  from  the  files  the 
cross-complaint;  also  overruled  the  demurrer  to  the  second 
defense,  and  sustained  the  demurrer  to  the  third  defense. 
The  cause  was  tried  before  a  jury,  and  plaintiff  had  a  verdict 
against  defendant,  John  O'Keefe,  for  $800,  on  which  the 
court  gave  judgment  for  $2,400  and  adjudged  restitution  of 
possession  to  plaintiff.  Defendant,  John  O'Keefe,  appeals 
from  the  judgment  and  from  the  order  denying  his  motion 
for  a  new  trial.  During  the  trial  the  action  was  dismissed  as 
to  defendant,  John  O'Keefe,  administrator  of  the  estate  of 
Dennis  O'Keefe,  deceased.  Other  facts  appear  in  the  opin- 
ion. On  denying  the  motion  for  a  new  trial,  the  court  re- 
duced the  amount  of  the  judgment  to  the  extent  of  $1,350, 
to  which  the  plaintiff  consented. 

Appellant  contends, — 1.  That  his  motion  for  a  nonsuit  at 
the  close  of  plaintiff's  evidence  should  have  been  granted; 
2.  The  demurrer  should  have  been  sustained  on  the  ground 
of  uncertainty  and  also  on  the  ground  that  a  cause  of  action 
for  forcible  entry  had  been  improperly  united  in  one  count 
with  an  action  for  forcible  detainer;  3.  The  evidence  is  in- 
sufficient to  support  the  verdict,   (a)   because  the  evidence 
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fails  to  establish  a  forcible  entry  or  a  forcible  detainer,  and 
(6)  because  under  the  pleadings  the  alleged  forcible  detainer 
was  a  mere  continuation  or  consequence  of  the  alleged  forcible 
entry,  and  as  the  entry  was  not  forcible  the  action  must  fail ; 
4.  The  court  erred  in  sustaining  plaintiff's  objection  to  the 
introduction  in  evidence  of  the  lease  executed  by  plaintiff 
and  defendant,  John  O'Kecfe,  and  pleaded  in  the  second  de- 
fense; 5.  The  court  erred  in  sustaining  the  demurrer  to  de- 
fendant's third  defense  relating  to  the  crop  mortgage  given 
by  plaintiff  to  defendant;  and  6.  The  court  erred  in  giving 
and  refusing  certain  instructions. 

Plaintiff  resided  with  his  family  on  a  farm  two  or  three 
miles  from  the  farm  in  question,  but  he  had  actual  possession 
under  his  lease  from  defendant,  and  the  land  was  occupied  by 
his  hired  men  as  occasion  required.  At  the  time  of  the  al- 
leged unlawful  entry  one  Minaker  was  stopping  in  the  ranch- 
house,  and  was  on  the  place  for  the  purpose  of  retaining  pos- 
session of  certain  hay  he  had  harvested  there  and  for  which 
he  had  not  been  paid,  and  which  he  was  then  baling ;  he  was 
also  looking  after  the  place  for  plaintiff  up  to  the  time  de- 
fendant entered.  Minaker  testified  that  John  O'Eeefe  and 
his  brother  Dennis  came  to  the  house  about  1  o'clock  in  the 
afternoon  of  the  last  of  August  or  first  of  September.  They 
brought  blankets,  some  provisions,  and  a  shot-gun,  and  occu- 
pied the  house  with  Minaker.  He  testified  that  he  forbade 
them  from  taking  possession.  Defendants  did  not  interfere 
with  Minaker  or  in  his  work,  and  he  remained  on  the  place 
for  a  month  or  more  after  defendants  entered.  The  next  day 
after  the  O'Keefes  came  to  the  house  witness  informed  plain- 
tiff of  the  fact,  and  on  the  following  day  plaintiff  came  to 
the  ranch-house.  Plaintiff  testified:  "I  went  over  to  the 
place  to  see  what  was  the  matter,  and  I  asked  O'Keefe  what 
was  he  doing  there,  and  he  said  he  had  possession  of  the  place 
and  was  going  to  stay  there.  I  told  him  I  would  give  him 
just  five  minutes  to  get  off  the  ground,  and  he  said  he  would 
not  go.  .  .  .  He  said  if  I  pay  the  rent  he  would  go  away." 
Plaintiff  then  went  to  his  home,  and  did  not  return  again  to 
the  O'Keefe  ranch  until  after  about  two  weeks.  John 
O'Keefe  testified  that  when  plaintiff  first  came  to  the  house 
he  (defendant)  said:  **Mr.  Kerr,  I  came  here  to  see  if  I  could 
get  my  rent  or  some  of  the  crop  that  was  planted  on  my 
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ground.  I  said,  I  don't  want  to  come  here  if  you  pay  me  my 
rent.  I  will  clear  out  and  not  bother  you  any  more."  The 
entry  of  defendant  was  in  fact  peaceable,  without  force  or 
show  of  force,  and  when  plaintiff  first  came  to  the  ranch 
nothing  occurred  to  indicate  any  intention  on  the  part  of 
defendant  to  defend  his  possession  by  force.  About  two 
weeks  later  plaintiff  returned  to  the  ranch  for  the  purpose 
of  cutting  the  corn  then  ready  to  be  harvested.  He  had  not 
proceeded  far  with  the  work  when  John  and  Dennis  0  'Keef e 
appeared  and  ordered  plaintiff  to  stop  cutting  the  corn  and 
get  off  the  place.  Plaintiff  replied  that  the  com  was  his,  and 
he  intended  to  harvest  it.  He  testified:  "When  I  said  that 
they  both  rushed  under  the  fence  and  threw  up  their  hands 
at  me,  and  they  said,  *We  will  make  you  get  out  of  here; 
you've  got  to  get  off  of  here;  you  have  n't  paid  your  rent  and 
you  have  got  to  get  out  of  here.'  "  When  the  O'Keefes  got 
nearer  to  plaintiff,  he  threatened  them  with  the  corn-knife  in 
his  hand;  they  again  told  plaintiff  to  stop  cutting  the  corn, 
which  he  refused  to  do,  and  thereupon,  as  he  testified,  John 
O'Keefe  started  for  the  house,  declaring  that  he  would  make 
him  get  off  the  place.  Plaintiff  testified:  ''Knowing  that  he 
had  a  shot-gun  over  there,  I  didn't  know  what  his  intentions 
might  be.  I  said  to  Minaker,  'I  guess  I  had  better  get  out  of 
here.*  I  thought  discretion  the  better  part  of  valor.  I  got 
out."  He  was  asked  if  O'Keefe  was  angry,  and  replied: 
"Angry?  I  should  say  angry,  and  very  threatening  in  his 
manner.  I  thought  I  wouldn't  try  it.  I  did  not  care  to  get 
hurt  or  injured  in  any  way.  I  had  a  wife  and  children 
depending  upon  me;  I  did  not  dare  to  take  any  chances.'* 
Minaker  was  present  during  part  of  the  altercation.  His 
testimony  shows  that  the  conduct  of  the  O'Keefes  was  very 
threatening,  and  he  testified:  "From  the  appearance  and 
conduct  of  the  parties  at  the  time  I  thought  he  [plaintiff] 
was  in  danger  of  being  injured."  Without  stating  further 
the  evidence  on  this  point,  we  think  it  was  sufficient  to  justify 
the  verdict.  Section  1159  of  the  Code  of  Civil  Procedure 
declares  that  every  person  is  guilty  of  a  forcible  entry:  "... 
2.  Who,  after  entering  peaceably  upon  real  property,  turns 
out  by  force,  threats,  or  menacing  conduct,  the  party  in  pos- 
session"; and  section  1160  declares  that  every  person  is  guilty 
of  a  forcible  detainer  who  either  "1.  By  force,  or  menaces 
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and  threats  of  violence,  unlawfully  holds  and  keeps  possession 
of  any  real  property,  whether  the  same  was  acquired  peace- 
ably or  otherwise."  Section  1172  of  the  Code  of  Civil  Pro- 
cedure provides:  **0n  the  trial  of  any  proceeding  for  any 
forcible  entry  or  forcible  detainer,  the  plaintiflE  shall  only  be 
required  to  show,  in  addition  to  the  forcible  entry  or  forcible 
detainer  complained  of,  that  he  was  peaceably  in  the  actual 
possession  at  the  time  of  the  forcible  entry,  or  was  entitled 
to  the  possession  at  the  time  of  the  forcible  detainer."  The 
defendant  may  show  quiet  possession  for  the  space  "of  one 
whole  year  together  next  before  the  commencement  of  the 
proceedings,  and  that  his  interest  therein  is  not  ended  or 
determined." 

In  VoU  V.  Hollis,  60  Cal.  569,  McCauley  v.  Weller,  12  Cal. 
500,  was  approved,  where  the  court  said:  "Questions  of  title 
or  right  of  possession  cannot  arise ;  a  forcible  entry  upon  the 
actual  possession  of  plaintiff  being  proven,  he  would  be  en- 
titled to  restitution,  though  the  fee-simple  title  and  pres- 
ent right  of  possession  are  shown  to  be  in  the  defendant." 
And  the  court  said  in  Voll  v.  Hollisi  "We  cannot  see  that 
good  faith  constitutes  an  element  in  a  defense  to  a  forcible 
entry  or  a  forcible  detainer,  under  the  provisions  of  the  Code 
of  Civil  Procedure  above  referred  to,  nor  that  an  entry  peace- 
ably made  and  in  good  faith  cuts  any  figure  in  a  defense  to 
a  forcible  detainer.  In  either  action,  the  defense  is  limited 
Ba  in  section  1172  of  the  Code  of  Civil  Procedure,  above 
cited."  Referring  to  the  earlier  cases  where  it  was  held,  under 
former  statutes,  that  good  faith  could  be  shown  by  a  convey- 
ance to  the  defendant  of  the  premises,  the  court  said:  "Under 
the  code,  all  entries  on  the  actual  possession  of  another  are 
unlawful,  and  the  question  of  good  or  bad  faith  on  the  part 
of  defendant  no  longer  affects  the  right  of  recovery  in  this 
form  of  action." 

If  there  was  any  uncertainty  in  respect  of  the  matters  al- 
leged in  the  demurrer,  the  record  shows  that  appellant  suf- 
fered no  substantial  injury  therefrom,  and  in  such  a  case  the 
uncertainty  will  not  justify  the  reversal  of  the  judgment. 
{HoUand  v.  McDade,  125  Cal.  353.) 

Although  the  entry  was  peaceably  made,  the  subsequent 
exclusion  of  plaintiff  by  force  and  threats  constituted  a  for- 
cible entry  under  the  statute. 
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To  make  a  case  under  the  pleadings,  it  was  not  necessary  to 
prove  that  the  entry  was  in  fact  by  force  and  threats.  The 
intention  of  the  statute  was  to  meet  just  such  a  case  as  this, 
where  the  entry  is  accomplished  without  force,  but  is  retained^ 
and  the  rightful  owner  or  person  entitled  to  possession  is 
driven  off  or  excluded  by  force  and  violence.  The  complaint 
was  not  demurrable,  because  the  unlawful  entry  and  forcible 
detainer  were  alleged  in  one  count;  it  was  not  such  a  com- 
plaint as  was  in  Preston  v.  Kehoe,  15  Cal.  318,  cited  by  appel- 
lant, which  was  forcible  entry  of  the  premises;  but  was 
rather  such  a  complaint  as  was  that  in  HoUand  v.  Green, 
62  Cal.  67,  which  was  held  sufficient 

The  lease  as  evidence  was  immaterial  as  justification  for 
the  entry,  and  so  also  was  the  crop  mortgage,  and  the  defense 
set  up  under  it  was  properly  stricken  out. 

The  objection  to  the  third  instruction  is  based  on  the  erro- 
neous theory  that  it  was  necessary  to  show  that  the  entry  in 
the  first  instance  was  by  force.  The  same  may  be  said  of  the 
objection  to  the  fifth  instruction-  Defendant's  third  instruc- 
tion, which  was  refused,  was  based  erroneously  upon  the 
theory  that  the  defendant  entered  peaceably  and  that  such  an 
entry  defeated  the  action. 

We  discover  no  prejudicial  error  in  the  record,  "and  there- 
fore advise  that  the  judgment  and  order  be  affirmed. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Lorigan,  J.,        Henshaw,  J., 
Shaw,  J.,  Angellotti,  J.,    Van  Dyke,  J., 

Rehearing  denied. 
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[Sac.  No.  1027.  Department  One.— January  27,  1903.] 

A.   S,  HENDRICKS,  Respondent,  v.  FEATHER  RIVER 
CANAL  COMPANY  et  al.,  Appellants. 

Quieting  Title— Conflict  or  Mining  Claim  with  Patent— Appeal 
FROM  Judgment— Questions  not  Considered.— In  an  action  to 
quiet  title  under  a  United  States  patent  to  land  bounded  bj  a  river 
against  mining  claimants  of  land  included  therein,  where  the  evi- 
dence upon  appeal  from  a  judgment  for  the  plaintiff  is  not  returned, 
the  findings  must  be  accepted  as  conclusive,  and  questions  as  to  the 
applicability  of  the  law  of  the  state,  or  of  local  mining  customs, 
depending  upon  the  evidence,  cannot  be  considered. 

Id.— Boundary  op  Patent  by  River— Fractional  Subdivision— Mean- 
der-Line—Location  or  Mining  Claim.— A  patent  of  a  fractional 
subdivision,  made  such  by  bordering  on  a  river,  must  be  deemed 
bounded  by  the  river,  and  not  by  the  meander-line  appearing  upon 
the  field-notes  of  the  survey,  to  indicate  the  place  of  the  water- 
course, its  sinuosities,  courses,  and  distances;  and  a  mining  claim 
cannot  be  located  between  the  meander-line  and  the  river. 

It).— Presumption  op  Navigability.— If  the  navigability  of  the  river 
should  be  deemed  necessary  to  a  boundary  of  the  patent  thereby, 
it  must  be  presumed  upon  appeal,  in  the  absence  of  the  evidence, 
that  the  river  was  navigable  at  the  point  in  question. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    J.  E.  Prewett,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  Gale,  for  Appellants. 

Carlton  Gray,  and  Warren  Sexton,  for  Respondent. 

CHIPMAN,  C. — This  appeal  is  from  the  judgment  on  the 
judgment-roll.  Plaintiff  brought  the  action  to  quiet  his  title  to 
lot  1  of  the  northeast  quarter  and  lots  2  and  3  of  the  southeast 
quarter  of  section  13,  township  19  north,  range  3.  east,  in 
Butte  County,  and  bounded  on  the  west  and  northwest  by 
Feather  River.  Defendants  disclaim  any  interest  in  the  desig- 
nated lots  named,  but  deny  that  they  are  bounded  on  the  west 
or  northwest  by  the  Feather  River ;  aver  ownership  to  a  strip 
of  land,  being  about  thirty  acres,  lying  westward  of  said  lots 
and  between  them  and  the  Feather  River,  which,  it  is  averred, 


424       Hendricks  v.  Feather  River  Canal  Co.        [138  Cal. 

the  defendants  acquired  as  a  placer  mining  claim.  Plaintiff 
claims  the  river  as  his  boundary-line,  and  defendants  claim 
that  the  boundary  is  a  meander-line,  surveyed  originally  by 
courses  and  distances,  which,  it  is  contended,  left  the  strip  of 
land  in  question  unoccupied  and  subject  to  entry. 

The  court  found  that  the  United  States  caused  to  be  sur- 
veyed, in  1854  and  1855,  certain  lands  in  Butte  County,  of 
which  the  land  the  subject  of  the  action  was  a  part ;  that  the 
courses  and  distances  and  lines  run  of  the  survey  were  noted 
in  the  field-book  which  was  returned  to  the  surveyor-general, 
who  caused  a  description  of  the  land  surveyed  to  be  made  out 
and  a  plat  to  be  made  of  the  townships  and  fractional  parts 
of  townships  contained  in  the  lands  surveyed,  describing  the 
subdivisions  thereof  and  the  marks  and  corners,  and  recorded 
said  plat  in  books  kept  for  that  purpose  in  said  surveyor- 
general's  office;  that  a  portion  of  said  tract  so  surveyed  and 
platted  consisted  of  the  fractional  part  of  said  section  13; 
in  the  findings  are  given  the  field-notes,  showing  the  courses 
and  distances  and  lines  run  affecting  fractional  section  13, 
and  the  court  finds  that  said  fractional  part  of  said  section 
is  the  land  described  in  the  complaint,  and  was  described  and 
platted  by  the  surveyor-general  by  the  same  description  as  in 
plaintiff's  complaint;  that  in  1880  a  patent  was  issued  to  the 
Central  Pacific  Railroad  Company  by  the  same  description, 
and  by  the  same  description  plaintiff  has  title  by  mesne  con- 
veyances; **that  the  meander-line  described  in  said  field-notes 
does  not  in  fact  follow  the  meander-line  of  the  left  bank  of 
said  river,  but  runs  easterly  thereof  at  distances  varying 
from  a  point  to  several  hundred  feet,  and  in  fact  leaves  about 
thirty  acres  between  it  and  the  said  meander-line  of  the  left 
bank  of  the  river;"  that  "said  lots  for  over  forty  years  have 
been  known  to  be  valuable  for  the  minerals  contained  therein, 
and  are  now  worth  for  that  purpose  over  one  hundred  dollars 
per  acre.'*    The  court  also  finds  that  certain  named  defend- 
ants were  qualified  mine  locators,  and  made  a  mineral  loca- 
tion of  the  said  strip  of  land  between  the  said  meander-line 
of  Feather  River  and  the  left  bank  of  said  river,  containing 
about  thirty  acres,  but  that  at  the  time  of  said  location  the 
"said  land  was  not  vacant,  unexplored  public  land,  and  was 
not  open  for  exploration  or  purchase."    Among  the  conclu- 
sions of  law,  the  court  found  "that  the  ^Feather  River  is  the 
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boundary  of  said  lots  on  the  west,  and  the  meander-line  de- 
scribed in  the  said  field-notes  is  not  a  boundary,"  and  judg- 
ment passed  for  plaintiff  accordingly. 

Appellants  make  but  two  points:  1.  That  the  rule  of  law 
stated  in  section  830  of  the  Civil  Code  h«u3  no  application  to 
the  case;  and  2.  That  the  land  in  dispute  is  between  the 
meander-line  and  the  river,  and  said  line  definitely  marks 
the  west  line  of  the  lots  described. 

Whether  or  not  the  section  of  the  code  referred  to  is  appli- 
cable would  depend  upon  the  evidence  in  the  case,  which  is 
not  brought  here- by  this  appeal.  The  findings  of  the  court 
must  be  accepted  as  supported  by  the  evidence.  In  discussing 
the  second  point  appellants  seem  to  rely  in  part  upon  existing 
local  customs,  which,  it  is  claimed,  our  statute  law  recognizes. 
Suffice  it  to  say  that  the  record  does  not  show  the  existence  of 
any  local  customs.  The  argument  ba  to  the  intention  of  the 
government  in  making  the  survey,  and  of  the  parties  who 
acquired  the  title  by  patent,  cannot  have  weight,  for  the 
reason  that  the  evidence  from  which  this  intention  is  sought 
to  be  derived  is  not  before  us. 

So  far  as  the  case  is  presented,  it  seems  to  be  similar  in  its 
facts  and  to  fall  within  the  rule  laid  down  in  Schurmeir  v. 
St.  Paul  and  Pacific  B.  B.  Co,,  10  Minn.  82,*  subsequently 
affirmed  by  the  United  States  Supreme  Court,  on  writ  of 
error,  in  the  case  entitled  BaUroad  Company  v.  Schurmeir, 
7  Wall.  272.  The  fractional  subdivision  in  that  case  was 
made  so  by  bordering  on  a  navigable  stream,  which  latter  fact 
may  or  may  not  affect  the  rule.  In  the  absence  of  the  evi- 
dence, we  must,  in  support  of  the  judgment  and  findings, 
should  it  be  necessary  to  do  so,  presume  that  Feather  Eiver, 
at  the  point  in  question,  was  shown  to  be  navigable.  It  is 
therefore  unnecessary  to  decide  what  the  rule  would  be  where 
the  stream  causing  the  fractional  township  is  non-navigable, 
although  the  reasoning  of  the  opinion  in  the  case  cited  indi- 
cates that  the  non-navigability  of  the  stream  would  not  change 
the  result  in  the  present  case.  It  was  held  by  the  Minnesota 
court  that  the  correctness  of  boundaries  of  public  lands,  as 
shown  by  the  government  plat  and  survey  under  which  sales 
hav<»  been  made,  cannot  be  questioned,  and  that  where  the 
plat  shows  that  the  lot  is  to  be  bounded  by  a  river,  the  margin 
^88  Am.  Dec.  59. 
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of  the  river,  and  not  the  meander-lines  run  by  the  surveyor, 
must  control  in  determining  what  amount  of  land  a  grantee 
takes  under  his  grant.  In  such  case  the  meander-lines  can- 
not limit  the  grant  in  the  patent.  After  quoting  from  the 
United  States  statutes,  the  learned  justice  in  his  opinion  pro- 
ceeds: "The  fractional  townships  are  to  be  surveyed  and 
sold  with  the  adjoining  townships,  and  it  is  to  be  observed 
that  in  the  survey  of  such  fractional  subdivisions  the  lines 
must  run  to  the  watercourse,  when  the  township  is  made 
fractional  by  a  watercourse,  and  such  watercourse  is  by  the 
act  designated  as  the  external  boundary  of  the  fractional 
township.  No  law  that  we  are  aware  of  in  terms  requires  the 
'meandering'  of  watercourses,  but  the  acts  of  Congress  above 
referred  to  require  the  contents  of  each  subdivision  to  be 
returned  to,  and  a  plat  of  the  land  surveyed  to  be  made  by, 
the  surveyor-general.  This  makes  necessary  an  accurate  sur- 
vey of  the  meanderlngs  of  the  watercourse, — that  is,  the 
boundary  of  a  fractional  subdivision, — and  the  line  showing 
the  place  of  the  watercourse  and  its  sinuosities,  courses,  and 
distances  is  termed  the  meander-line.  The  field-books,  there- 
fore, necessarily  show  the  watercourse  to  be  the  boundary  of 
the  tract  or  subdivision,  and  the  plat  should,  and  in  this 
case  does,  correspond  with  the  field-books.  In  this  case  the 
correctness  of  neither  could  in  this  respect  be  questioned.'' 
(See,  also  Houck  v.  Yates,  82  111.  179;  Fuller  v.  Dauphin, 
124  ni.  542.^) 
It  is  advised  that  the  judgment  be  afSrmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  aflSrmed.        Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J. 


» 7  Am.  St.  Eep.  388. 


JaD.  1903.]         Weldon  v.  Superior  Court.  427 


[L.  A.  No.  1268.    Department  One.— January  27,  1903.] 

W.  H.  WELDON,  and  EDWARD  MAHER,  Petitioners,  v. 
SUPERIOR  COURT  OP  LOS  ANGELES  COUNTY, 
and  N.  P.  CONROY,  Judge,  Respondents. 

Certiorari— Beview  or  Judomemt— Jurisdiction— Beicedy  by  Appeal. 
~A  writ  of  review  will  not  lie  to  annul  an  erroneous  judgment,  of 
which  the  court  had  jurisdiction,  and  from  which  there  is  a  remedy 
by  appeal. 

Id.— Equitable  Jurisdiction- Foreclosure  of  Lien— Proceedings  to 
Beach  Funds.— The  superior  court  has  jurisdiction  in  equity  both 
of  a  proceeding  to  foreclose  a  mechanic's  lieu  and  also  of  a  pro- 
ceeding to  reach  the  funds  due  to  the  contractor  in  the  hands  of  the 
owner  of  the  building,  in  which  there  must  be  an  accounting  and 
adjustment  of  the  equities  of  all  parties  concerned  in  such  funds. 

WRIT  OF  REVIEW  from  the  Supreme  Court  to  the  Su- 
perior Court  of  Los  Angeles  County.    N.  P.  Conroy,  Judge. 

The  facts  are  stated  in  the  opinion. 

Robert  W.  Kemp,  for  Petitioners. 

Henry  C.  Dillon,  for  Respondents. 

CHIPMAN,  C. — ^Writ  of  review.  James  Swinford,  as  a 
materialman,  brought  an  action  against  Edward  Maher,  as 
owner,  and  W.  H.  Weldon,  as  contractor,  to  enforce  a  lien  on 
a  certain  lot  for  material  furnished  in  the  construction  of  a 
building  belonging  to  Maher. 

At  the  trial,  and  to  make  the  complaint  conform  to  the 
proof  of  the  fact,  the  court  allowed  plaintiff  to  amend  by 
alleging  that  on  July  9,  1901,  he  duly  served  on  the  owner 
personally  the  statutory  notice,  under  section  1184  of  the 
Code  of  Civil  Procedure,  that  he  had  furnished  said  mate- 
rials to  the  contractor,  which  were  of  the  value  of  $84,  and 
notifying  the  owner  to  withhold  from  the  contract  price  the 
amount  due  plaintiff,  and  pay  the  same  to  plaintiff  upon 
completion  of  the  building;  also  alleging  by  the  amendment 
that  at  the  time  said  notice  was  served  the  owner  was  in- 
debted to  the  contractor  in  a  sum  not  less  than  $600.    The 
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court  found  that  the  contract  for  the  whole  work  was  for  a 
sum  not  less  than  $2,500;  that  the  work  was  commenced 
April  10,  1901,  and  was  completed  in  accordance  with  the 
terms  of  the  contract  on  September  20,  1901;  that  the  con- 
tract was  not  recorded,  but  there  remained  at  its  completion, 
in  the  hands  of  the  owner  and  due  the  contractor,  a  sum  not 
less  than  $600;  that  plaintiff  Swinford  furnished  materials, 
as  claimed  by  him,  of  the  value  of  $84;  that  the  notice  above 
referred  to  was  served  by  him  on  the  owner  as  alleged;  *'that 
on  September  26,  1901,  the  plaintiff,  for  the  purpose  of  se- 
curing and  perfecting  a  lien  on  the  moneys  so  due  to  him  as 
aforesaid,  under  said  contract,  .  .  .  filed  for  record  ...  his 
claim  duly  verified  by  him."  The  notice  of  lien  states  that 
a  lien  is  claimed  on  a  certain  lot  (describing  it)  and  is  suffi- 
cient in  form.  As  conclusions  of  law,  the  court  found  that 
plaintiff  was  entitled  to  judgment  against  Weldon,  as  prin- 
cipal debtor,  for  $84,  with  interest  and  costs  of  the  action, 
and  against  Maher,  the  owner,  **as  garnishee  for  the  sum  of 
$59  of  said  contractor's  indebtedness  of  $84,  with  interest 
and  costs  as  aforesaid,  less  the  filing  fee  of  $1.20";  that  by 
virtue  of  the  said  notice  of  July  9,  1901,  **  plaintiff  became 
and  was  entitled  to,  and  thereby  acquired  as  by  equitable 
garnishment,  a  lien  upon  the  fund  then  in  the  hand  of  the 
owner,  .  .  .  belonging  to  and  owing  to  the  said  contractor, 
.  .  .  found  to  be  not  less  than  $600,  for  the  amount  of  plain- 
tiff's claim  to  the  extent  of  $59  and  said  interest  and  costs, 
and  ...  it  became  the  duty  of  the  said  owner  to  withhold 
from  the  said  contractor  sufficient  money  to  answer  said 
claim,  and  any  lien  that  might  be  filed  therefor.  .  .  .  And 
that  said  plaintiff  is  entitled  to  have  said  judgment  paid  out 
of  the  said  fund,  and  the  deficiency,  if  any  there  be,  out  of 
the  property  of  said  defendant  Weldon."  The  court  also 
found  in  its  conclusions  of  law  "that  plaintiff,  by  reason  of 
the  variance  between  the  proofs  and  the  allegations  of  the  said 
recorded  claim  of  lien,  is  not  entitled  to  a  lien  upon  the  said 
building,  nor  to  the  costs  of  filing  said  claim,  nor  to  attorneys' 
fees."    Judgment  was  entered  accordingly. 

Petitioners'  contention  is,  that  the  court  had  not  jurisdic- 
tion to  enter  the  judgment  referred  to,  for  the  reasons, — ^1. 
That  as  the  lien  on  the  land  could  not  be  enforced,  there 
could  be  no  judgment  except  at  law  for  the  value  of  the 
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materials,  and  the  claim  being  for  less  than  three  hundred 
dollars,  the  court  was  without  jurisdiction  to  enter  such  judg- 
ment (citing  MUler  v.  Carlisle,  127  Cal.  327) ;  and  2.  That 
the  notice,  under  section  1184  of  the  Code  of  Civil  Procedure, 
conferred  no  lien,  and  the  action  as  to  that  feature  of  the 
case  was  not  an  equitable  action,  and  the  court  was  there- 
fore without  jurisdiction  to  enter  the  judgment,  and  no  ap- 
peal was  available  to  the  defendants  in  that  action. 

It  is  urged  by  respondent  that  the  writ  should  be  dismissed, 
because  the  remedy  of  petitioners  was  by  appeal  from  the 
judgment  in  the  action  of  Swinford  v.  Maher  and  Weldon; 
that  the  court  had  jurisdiction  in  that  action,  and  the  judg- 
ment was  appealable.  A  writ  of  review  may  be  granted 
where  the  court  "has  exceeded  the  jurisdiction  of  such  tri- 
bunal, .  .  .  and  there  is  no  appeal,  nor,  in  the  judgment  of 
the  court,  any  plain,  speedy,  and  adequate  remedy."  (Code 
Civ.  Proc,  sec.  1068.)  If  an  appeal  could  have  been  taken 
by  Maher  and  Weldon,  and  the  questions  now  here  could 
have  been  determined  in  that  appeal,  the  writ  will  not  lie. 
Erroneous  judgments  cannot  be  corrected  by  this  writ  where 
the  court  had  jurisdiction  of  the  cause,  but  error  must  be 
corrected  by  appeal.  This  is  too  plain  to  require  the  sup- 
port of  authorities,  of  which  there  are  many.  The  action,  so 
far  as  it  sought  to  foreclose  the  lien  against  the  premises,  was 
unquestionably  an  equitable  suit.  It  is  contended  by  re- 
spondent that  the  proceeding  to  reach  the  fund  in  the  hands 
of  the  owner  was  also  equitable. 

In  this  contention  we  agree  with  respondent.  The  su- 
preme court  has  appellate  jurisdiction  in  all  cases  in  equity, 
<jxcept  such  as  arise  in  justices'  courts.  (Const.,  art.  VI, 
sec.  4.)  It  hence  follows  that  the  writ  must  be  dismissed  if 
appellant  had  an  appeal. 

Section  1184  of  the  Code  of  Civil  Procedure  is  a  part  of 
the  legislative  scheme  devised,  pursuant  to  the  constitutional 
provision,  to  provide  security  to  mechanics,  laborers,  mate- 
rialmen, and  others  mentioned  for  their  labor  bestowed  or 
materials  furnished  in  the  erection  or  improvement  of  build- 
ings. The  giving  of  the  statutory  notice  does  not  establish 
a  lien  on  the  fund  in  the  owner's  hands  in  the  sense  that  the 
recorded  lien  is  established  on  the  buildings  and  land,  under 
section  1183,  but  it  does  not  follow  that  no  sort  of  equitable 
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lien  may  not  be  enforced  against  the  fund  referred  to  in  sec- 
tion 1184.  The  section  first  deals  with  the  contract  and 
payments  under  it,  and  a  reserved  fund  by  the  owner  of 
twenty-five  per  cent  of  the  contract  price,  which  he  is  to  with- 
hold for  thirty-five  days.  Provision  is  made  to  protect  any 
lienholder,  under  section  1183,  from  payments  by  the  owner 
before  due  under  the  contract.  It  is  then  provided  that 
**any  of  the  persons  mentioned  in  section  1183,  except  the 
contractor,  may  at  any  time  give  to  the  reputed  owner  a 
written  notice  that  they  have  .  .  .  furnished  materials,  .  .  . 
stating  in  general  terms  the  kind  of  .  .  .  materials,'*  etc. 
.  .  .  **Upon  such  notice  being  given,  it  shall  be  the  duty  of 
the  person  who  contracted  with  the  contractor  [the  owner 
here]  to,  and  he  shall,  withhold  from  his  contractor,  .  .  . 
sufficient  money  due,  ...  to  answer  such  claim  and  any 
lien  that  may  be  filed  therefor  for  record  under  this  chapter, 
including  counsel  fees  not  exceeding  one  hundred  dollars  in 
each  case,  besides  reasonable  costs  provided  for  in  this  chap- 
ter." 

The  effect  that  may  be  given  to  this  section  does  not  de- 
pend upon  the  lien  provided  for  in  section  1183.  Whether 
the  notice  may  result  in  establishing  an  equitable  garnish- 
ment or  assignment,  or  confers  an  equitable  lien,  or  is  a  form 
of  equitable  subrogation  regulated  by  statute,  as  it  has  been 
variously  termed,  this  court  has  said  '*the  right  to  control! 
and  direct  the  funds  remaining  in  the  hands  of  the  owner  is 
as  distinct  and  independent  as  the  right  to  file  and  enforce  a 
lien.  It  is  a  remedy  entirely  disconnected  from  and  addi- 
tional to  the  remedy  by  lien  upon  the  building,  .  .  .  which 
should  be  regarded  with  favor  by  the  court."  (Bates  v. 
Santa  Barbara  County ^  90  Cal.  543.  See,  also,  Bank  v.  Per- 
ris  Irr.  Dist.,  107  Cal.  55;  Bianchi  v.  Hughes,  124  Cal.  27.) 
In  this  latter  case  it  was  said:  ''This  right  to  garnishee  the 
moneys  of  the  contractor  in  the  hands  of  the  owner  is  limited 
by  the  terms  of  the  section  to  the  persons  mentioned  in  section 
1183,  and  is  but  a  cumulative  or  additional  remedy  given  for 
the  purpose  of  enforcing  in  another  mode  the  right  for 
which  by  section  1183  a  lien  is  authorized."  Doubtless  Swin- 
ford,  the  materialman,  might  have  brought  his  action,  on  the 
law  side  of  the  court,  against  Weldon,  the  contractor,  and 
served  the  ordinary  garnishment  on  the  owner,  Maher,  but 
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he  was  not  restricted  to  this  remedy.  An  action  at  law  would 
not  lie  against  the  owner  alone,  for  his  liability  would  de- 
pend on  the  liability  of  the  contractor  being  first  determined. 
Where  the  action  is  by  the  materialman  against  both  the 
owner  and  contractor,  the  owner  might  defend  by  showing 
that  there  were  other  claimants  to  the  fund,  who  had  served 
like  notice  on  him,  in  excess  of  the  amount  in  his  hands,  and 
this  would  necessitate  an  accounting  and  an  apportionment 
among  the  several  claimants  of  the  fund,  after  the  liability 
of  the  contractor  had  been  fixed.  In  most  cases  this  very 
situation  would  arise.  But  such  an  action  (and  this  is  in 
fact  such  a  one,  except  there  is  but  one  claimant)  would 
clearly  be  equitable.  That  the  court  should  permit  such  pro- 
ceeding to  be  brought,  and  thus  determine  in  one  action  the 
rights  of  the  parties  and  secure  to  the  materialman  the  friiits 
of  his  notice,  and  compel  the  owner  to  perform  the  duty 
imposed  upon  him  by  statute,  we  feel  quite  sure. 

In  treating  the  constituent  parts  of  equity,  Mr.  Pomeroy 
makes  a  classification  of  remedies  of  pecuniary  compensation, 
and  in  the  class  he  recognizes  **  cases  in  which  the  relief  is  not 
a  general  pecuniary  judgment,  but  is  a  decree  of  money,  to  be 
obtained  and  paid  out  of  some  particular  fund  or  funds. 
The  equitable  remedies  of  this  species  are  many  in  number," 
says  the  author,  *'and  various  in  their  external  forms  and 
incidents.  They  assume  that  the  creditor  has,  either  by  opera- 
tion of  law,  or  from  contract,  or  from  some  acts  or  omission 
of  the  debtor,  a  lien,  or  charge,  or  encumbrance  upon  some 
fund  or  funds  belonging  to  the  latter,  either  land,  chattels, 
things  in  action,  or  even  money;  and  the  form  of  the  remedy 
requires  that  this  lien  or  charge  should  be  established,  and 
then  enforced,  and  the  amount  due  obtained  by  a  sale,  totall 
or  partial,  of  the  fund,  or  by  a  sequestration  of  its  rents, 
profits,  and  proceeds."  Again,  the  author  says:  ''There  is 
also  another  species  of  pecuniary  remedies,  closely  analogous 
to  the  last,  and  different  from  it  only  in  the  additional  ele- 
ment of  a  distribution  of  the  pecuniary  awards  among  two 
or  more  parties  having  claims  either  upon  one  common  fund 
or  upon  several  funds."  (1  Pomeroy 's  Equity  Jurispru- 
dence, sec.  112.)  Mr.  Story  says:  ** There  is  generally  no 
difficulty  in  equity  in  establishing  a  lien,  not  only  on  real 
estate  but  on  personal  property,  or  on  money  in  the  hands  of 
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a  third  person,  wherever  that  is  a  matter  of  agreement,  at 
least  against  the  party  himself  and  third  persons  who  are 
volunteers  or  have  notice.  For  it  is  a  general  principle  in 
equity  that  sa  against  the  party  himself,  and  any  who  claim 
under  him  voluntarily  or  with  notice,  such  an  agreement 
raises  a  trust."    (2  Story's  Equity  Jurisprudence,  sec.  123.) 

As  we  understand  Bates  v.  Santa  Barbara  County,  90  Cal. 
543,  substantially  the  same  remedy  was  enforced  as  in  the 
case  here.  But  if  not,  we  think,  upon  the  principles  of  equity 
jurisprudence,  the  remedy  may  be  given  under  that  branch 
of  the  law,  as  was  done  in  the  case  brought  here  by  the  writ. 
If  the  defendants  in  that  action  felt  aggrieved  they  should 
have  appealed ;  and  not  having  done  so,  they  cannot  have  the 
writ,  which  can  have  no  other  office  in  the  present  case  but 
to  "review  and  correct  alleged  errors  at  that  trial.  This  the 
law  does  not  permit. 

It  is  advised  that  the  writ  be  dismissed 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  writ  is 
dismissed.  Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J. 


[S.  F.  No.  3128.    Department  Two.— January  27,  1903.] 

In  the  Matter  of  the  Estate  of  JENNIE  C.  McCAULEY, 
Deceased.  JOHN  H.  SPECK,  and  J.  B.  ROUAN,  Ex- 
ecutors, et  al..  Respondents,  v.  STATE  OP  CALI- 
FORNIA, Appellant 

Wills— Charitablb  Bbquests— Codicil— Ck)NSTRucnoN  of  Code.— 
Under  section  1313  of  the  Civil  Code,  invalidating  any  devise  or  be- 
quest to  any  charitable  or  benevolent  society,  unless  the  wiU  is 
executed  at  least  thirty  days  before  the  decease  of  the  testator,  if 
the  original  will  containing  such  bequests  was  executed  more  than 
thirty  days  before  the  testator's  death,  the  fact  that  a  codicil 
relating  wholly  to  other  matters  was  executed  within  less  than  thirty 
days  of  the  death,  will  not  invalidate  the  charitable  bequests. 

Id.— Republication  of  Will  by  Codicil— Bequests  not  Revoked.— 
Although  the  codicil  has  the  effect  to  republish  the  will,  as  modi- 
fied by  the  codicil,  and  that,  for  some  purposes,  the  will  speaks  as 
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of  the  date  of  the  codicil,  it  does  not  bo  speak  further  than  the 
statute  expressly  requires;  and  it  is  not  inconmstent  with  the 
statute  and  the  codicil  that  the  charitable  bequests  not  revoked  by 
the  codicil  should  stand  as  made  of  the  date  of  the  original  will. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Tirey  L.  Ford,  Attorney-General,  and  E.  Myron  Wolf,  for 
Appellant. 

The  will  was  republished  as  of  the  date  of  the  codicil,  and 
it  operates  as  if  then  wholly  executed  as  a  new  will.  (Civ. 
Code,  sec.  1287;  Payne  v.  Payns,  18  Cal.  302;  In  re  Ladd, 
94  Cal.  670;  Van  Cortlandt  v.  Kip,  1  Hill,  590;  Harvey  v. 
Choteau,  14  Mo.  587 ;  *  Murra/y  v.  Oliver,  6  Ired.  Eq.  551 ; 
Brimere  v.  Sohier,  1  Cush.  118;  Haven  v.  Foster,  14  Pick. 
534,  540;  Barker  v.  Bell,  46  Ala.  216,  223;  Armstrong  v. 
Armstrong, 14:  B.  Mon.  264,  273 ;  Alexander  v.  Waller, 56  Bush, 
330,  341 ;  Barney  v.  Hays,  11  Mont.  99 ;  Caulfield  v.  Sullivan, 
85  N.  Y.  153 ;  Hatcher  v.  Hatcher,  80  Va.  462 ;  Corr  v.  Por- 
ter, 33  Gratt.  283;  Price  v.  Taylor,  28  Pa.  St.  95.^) 

John  Flournoy,  E.  H.  Rixford,  W.  B.  KoUmyer,  Sheldon 
G.  Kellogg,  George  W.  Haight,  and  W.  S.  Wood,  for  various 
charitable  and  benevolent  societies,  severally  represented  by 
each,  Respondents. 

The  codicil  must  refer  to  a  previous  tuUl,  and  only  has  the 
effect  to  republish  it  as  modified  by  the  codicil.  (Civ.  Code, 
sec.  131^.)  A  charitable  bequest  in  the  original  will,  not 
revoked  by  the  codicil,  is  not  changed  to  the  date  of  the  codi- 
cil. (Sloan's  Appeal,  168  Pa.  St.  422 ;»  Hamilton's  Estate, 
74  Pa.  St.  69;  Harrison's  Estate,  10  Penn.  Dist.  Rep.  45; 
CarVs  Appeal,  106  Pa.  St.  63.) 

CHIPMAN,  C. — Jennie  C.  McCauley  duly  executed  a  will 
on  February  12,  1900,  in  which  she,  among  others,  made  sev- 
eral bequests  to  charitable  institutions.    On  March  16,  1900, 

^55  Am.  Dec.  120.  »47  Am.  St.  Bep.  889. 

■70  Am.  Dec.  105. 
CXXXVIII.  CaL-28 


434  Estate  op  McCxVuley.  [138  Cal. 

she  duly  executed  a  codicil  to  this  will.  She  died  April  14, 
1900,  twenty-eight  days  after  the  execution  of  the  codicil. 
The  state,  by  the  attorney-general,  filed  objections  and  contest 
to  the  petition  for  final  distribution,  so  far  as  concerned  the 
charitable  bequests,  and  prayed  that  they  be  adjudged  void, 
and  that  they  be  distributed  to  the  state  for  the  support  of  the 
common  schools.  The  trial  court  adjudged  the  said  bequests 
to  be  valid,  and  decreed  distribution  accordingly.  The  state 
appeals  from  the  decree.  The  codicil  did  not  attempt  to 
change  any  of  the  charitable  bequests  or  any  of  the  general 
provisions  of  the  will,  but  related  solely  to  specific  bequests 
and  devises  to  certain  individual  legatees.  It  stated  that 
"the  foregoing  codicil  .  .  .  was,  at  the  date  hereof,  .  .  . 
signed,  sealed,  and  published  as,  and  declared  to  be,  together 
with  the  will  set  forth  on  the  preceding  pages,  to  be  her  last 
will  and  testament,"  etc. 

Section  1313  of  the  Civil  Code  provides  as  follows:  '*No 
estate,  real  or  personal,  shall  be  bequeathed  or  devised  to  any 
charitable  or  benevolent  society,  or  corporation,  or  to  any 
person  or  persons  in  trust  for  charitable  uses,  except  the  same 
be  done  by  will  duly  executed  at  least  thirty  days  before  the 
decease  of  the  testator."  Section  1287  of  the  same  code  reads 
as  follows:  '*The  execution  of  a  codicil,  referring  to  a  pre- 
vious will,  has  the  effect  to  republish  the  will,  as  modified  by 
the  codicil."  The  testatrix  left  **no  relatives  or  next  of  kin," 
as  she  declared  in  her  will,  and,  as  seems  to  be  conceded  by 
respondents,  the  bequests  in  question  will  escheat,  if  as  to 
such  bequests  the  will  is  invalid. 

Appellant's  contention  is,  **that  the  effect  of  the  republi- 
cation of  the  will  by  the  codicil  of  March  16,  1900,  and  the 
testatrix  dying  in  less  than  thirty  days  thereafter,  is  to  in- 
validate all  the  bequests  to  charity  contained  in  the  will." 

Appellant  cites  numerous  cases  to  the  effect  that  the  codicil 
brings  the  will  to  it,  and  makes  it  the  will  from  the  date  of 
the  codicil.  Some  of  the  cases  speak  of  the  codicil  as  a  re- 
publication of  the  whole  will  at  the  date  of  the  codicil.  Still 
others  hold  that  the  codicil  operates  as  a  republication  of  the 
will,  the  effect  of  which  is  to  bring  down  the  will  to  the  date 
of  the  codicil,  so  that  both  instruments  are  to  be  considered 
as  speaking  at  the  same  date  and  taking  effect  at  the  same 
time.    Payne  v.  Payne,  18  Cal.  292,  (p.  302,)  and  In  re  Ladd, 
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94  Cal.  670,  are  cited  as  in  line  with  the  authorities  elsewhere 
holding  as  above  stated.  In  the  Ladd  case  it  was  said  that 
**the  execution  of  the  codicil  had  the  effect  'to  republish  the 
will  as  modified  by  the  codicil'  (Civ.  Code,  sec.  1287),  as  of 
the  date  of  the  codicil.  {Payne  v.  Payne,  18  Cal.  302.)" 
Again,  **the  effect  of  its  execution  was  to  republish  the  en- 
tire will,  and  not  merely  the  clause  so  modified,  *as  if  the 
testator  had  inserted  in  the  codicil  all  the  words  of  the 
will.'  "  (Doe  V.  Walker,  12  Mees.  &  W.  597.)  In  giving 
construction  to  the  will  it  was  said  that  '*the  whole  of  the  ori- 
ginal will  and  the  codicil  are  to  be  construed  as  a  single  instru- 
ment executed  at  the  date  of  the  codicil,  and  of  which  all  the 
parts  are  to  be  construed  'so  as,  if  possible,  to  form  one  con- 
sistent whole.'  "  (Civ.  Code,  sec.  1321.)  But  it  was  also 
said:  **A  codicil  is  never  construed  to  disturb  the  dispositions 
of  the  will  further  than  is  absolutely  necessary  for  the  pur- 
pose of  giving  effect  to  the  codicil.  (1  Jarman  on  Wills,  176.) 
'The  dispositions  made  by  a  will  are  not  to  be  disturbed  by 
a  codicil  further  than  is  absolutely  necessary  in  order  to 
give  it  effect,  and  a  clear  disposition  made  by  the  will  is 
not  revoked  by  a  doubtful  expression  or  inconsistent  dis- 
position in  a  codicil.'  (Kane  v.  Astor,  5  Sand.  533.)  'The 
different  parts  of  a  will,  or  of  a  will  and  codicil,  shall  be 
reconciled,  if  possible,  and  where  a  bequest  has  once  been 
made,  it  shall  not  be  revoked,  unless  no  other  construction 
can  fairly  be  put  upon  the  language  used  by  the  testator. 
(Colt  V.  Colt,  32  Conn.  446.  See,  also,  Wetmore  v.  Parker, 
62  N.  Y.  462 ;  Johns  Hopkins  University  v.  Pickney,  55  Md. 
365.)'  "  No  one  for  a  moment  can  suppose  that  the  codicil 
in  the  present  will  was  intended  to  disturb  the  bequests  made 
in  the  original  will  in  aid  of  the  charities  named.  These  be- 
quests were  not  only  left  untouched  by  the  codicil,  but  the 
testatrix  declared  that  "the  foregoing  codicil  .  .  .  was  .  .  . 
published  as,  and  declared  to  be,  together  with  the  wUl  set 
forth  on  the  preceding  pages,  to  he  her  last  wiH.'*  That  the 
testatrix  intended  her  bequests  first  made  in  the  will  to  stand 
unaffected  by  the  codicil  can  admit  of  no  doubt,  and  yet  we 
are  asked  to  give  such  construction  to  section  1287  of  the 
Civil  Code  as  shall  destroy  a  large  number  of  her  bequests 
and  practically  nullify  the  testatrix's  clearly  expressed  inten- 
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tion  with  respect  to  them.  We  have  seen  that  no  such  con- 
struction can  be  given  to  the  codicil  itself ;  can  we,  or,  rather, 
are  we  compelled  to,  so  construe  the  statute  as  to  destroy  these 
bequests,  and  thus  thwart  the  design  of  the  testator  t  Section 
1292  provides  that,  **  Except  in  the  cases  in  tliis  chapter  men- 
tioned, no  written  will,  nor  any  part  thereof,  can  be  revoked 
or  altered  otherwise  than :  1.  By  a  written  will,  or  other  writ^ 
ing  of  the  testator,  declaring  such  revocation  or  alteration 
.  .  . ;  or,  2.  By  being  .  .  .  destroyed,  with  the  intent  and  for 
the  purpose  of  revoking  ..."  And  section  1317  provides 
that  **A  will  is  to  be  construed  according  to  the  intention  of 
the  testator.  Where  his  intention  cannot  have  effect  to  its 
full  extent,  it  must  have  effect  as  far  as  possible."  In  con- 
struing section  1287  we  must  keep  in  view  the  various  sections 
relating  to  the  subject  of  wills,  and  must  so  construe  that 
section  as  to  preserve  the  letter  and  spirit  of  all  the  provi- 
sions of  the  statute  so  far  as  possible.  The  section  should 
have  such  construction,  if  it  is  possible  in  reason  to  do  so,  as 
will  carry  out  the  known  intention  of  the  testator.  Section 
1313  invalidates  the  charitable  bequest,  unless  the  will  is 
•**duly  executed  at  least  thirty  days  before  the  decease  of  the 
testator."  When  the  will  is  once  "duly  executed,"  it  re- 
mains the  will  of  the  testator  until  revoked.  This  may  be 
done  as  prescribed  in  section  1292.  A  codicil  does  not  disturb 
the  will,  except  so  far  as  it  is  inconsistent  with  it,  or  in  terms, 
or  by  necessary  intendment,  revokes  it.  As  was  said  in  the 
Ladd  case,  **  Where  a  bequest  has  once  been  made,  it  shall  not 
be  revoked,  unless  no  other  construction  can  fairly  be  put 
upon  the  language  used  by  the  testator." 

For  some  purposes,  no  doubt,  the  will  speaks  from  the  date 
of  the  codicil,  but  this  is  true  only  so  far  as  the  codicil  re- 
quires that  it  should  so  speak.  It  is  entirely  consistent  with 
the  statute  and  the  codicil  now  before  us,  that  the  contested 
bequests  should  stand  as  made  of  the  date  of  the  will.  The 
testatrix  declared  the  will  as  first  executed  to  be  her  will, 
except  as  to  the  changes  made  in  the  codicil,  and  the  statute 
(sec.  1287)  says  that  the  effect  of  the  codicil  is  **to  republish 
the  will,  as  modified  by  the  codicil,"  and  not  otherwise.  To 
construe  the  statute  as  is  contended  for  by  appellant,  is  to 
leave  a  large  part  of  the  estate  undisposed  of,  as  well  as  to 
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defeat  the  object  of  the  testatrix.    We  do  not  think  it  should 
be  given  any  such  construction. 

A  statute  of  Pennsylvania,  referred  to  as  the  act  of  April 
26,  1855,  provided:  **No  estate,  real  or  personal,  shall  here- 
after be  bequeathed,  devised,  or  conveyed  to  any  body  politic 
or  to  any  person  in  trust  for  religious  or  charitable  uses, 
except  the  same  be  done  by  deed  or  will  attested  by  two  credi- 
ble witnesses,  at  least  one  calendar  month  before  the  decease 
of  the  testator  or  alienor.*'  In  1879  an  act  was  passed  in 
that  state  by  which  it  was  provided  "that  every  will  shall  be 
construed  with  reference  to  the  real  or  personal  estate  com- 
prised in  it  to  speak  and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator.'* 

In  Carl's  Appeal,  106  Pa.  St.  635,  the  will  was  executed 
September  6,  1877;  a  codicil  was  executed  March  14,  1881, 
and  the  testator  died  April  4,  1881.  It  was  contended  that 
the  charitable  bequests  of  the  will  were  void.  In  construing 
the  act  of  1879  with  that  of  1855,  the  orphans'  court,  Gibson, 
J.,  speaking  of  the  effect  of  the  republication  of  a  will  by  a 
codicil,  said:  ''There  is  a  class  of  cases  about  which  there  can 
be  no  contention,  such  as  Neff's  Appeal,  48  Pa.  St.  501,  in 
which  the  question  was  whether  the  codicil  revoked  a  second 
will  and  republished  an  earlier  will  on  which  it  was  written. 
.  .  .  But  we  find  that  in  all  other  cases,  since  the  modern 
statutes  of  wills,  which  may  arise  out  of  the  execution  of  a 
codicil,  questions  regarding  the  intention  of  the  testator  are 
involved  to  such  an  extent  as  to  qualify  the  rule  invoked  here 
materially,"  citing  instances,  in  one  of  which  (Alsop's  Ap- 
peal, 9  Pa.  St.  374)  this  distinction  is  shown:  **That  though 
for  some  purposes  a  will  and  codicil  are  to  be  regarded  as 
making  but  one  testament,  they  will  not  be  considered  as  a 
single  instrument  where  a  manifest  intention  requires  other- 
wise." Other  cases  are  cited  to  show,  for  example,  that  the 
first  will  would  have  been  revoked  by  the  second  wiU  but 
for  the  codicil  which  gave  it  life,  **and  yet  it  did  not  affect 
the  validity  of  the  charitable  bequests  in  the  first  will.  This 
could  only  be  on  the  ground  of  its  being  a  separate  instru- 
ment." {Hamilton's  Estate,  74  Pa.  St  69;  Brandish  v. 
McClellan,  100  Pa.  St.  607;  Neff's  Appeal,  48  Pa.  St.  501.) 

The  learned  justice  concludes:  **The  question  raised  here 
as  to  the  period  from  which  this  will  speaks,  based  upon 
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the  doctrine  of  republication  hy  a  codicil,  would  make  void  the 
charitable  bequest  given  by  the  original  will,  contrary  to  the 
intention  of  the  testatrix.  The  very  act  of  republication, 
ipso  facto,  would  make  null  and  void  that  which  republica- 
tion by  intendment  of  law  reaffirms.  I  think  the  validity 
of  the  residuary  bequest  ...  is  not  affected  in  any  way  by 
the  codicil,  and  that  it  does  not  bring  the  bequest  within  the 
prohibition  of  the  act  of  1855."  On  appeal,  the  views  of  the 
orhpans'  court  were  fully  indorsed.  In  further  support  of 
the  decree  it  was  said:  **The  fault  of  the  opposing  counsel 
lies  in  confounding  a  legal  fiction  with  a  physical  fact  Of 
course,  all  wills  must  speak  as  of  the  time  of  the  testator's 
death.  It  is  a  pure  legal  fiction  that  they  were  executed  at 
that  time.  The  fact  of  actual  execution  remains,  and  is  en- 
tirely unaffected  by  the  fiction.  Whenever  the  factum  is 
material,  of  its  own  force,  in  determining  results,  it  will 
be  treated  as  of  the  date  of  its  actual  occurrence."  Our 
statute  (Civ.  Code,  sec.  1287)  certainly  does  not  by  its  terms 
compel  the  construction  urged  by  the  attorney-general.  To 
give  to  it  such  construction  we  must  import  into  the  statute 
a  legal  fiction.  This  we  might  do  in  some  cases,  but  not  where 
it  would  result  in  defeating  the  clearly  expressed  intention  of 
the  testatrix. 

The  judgment  should  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed.  McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 
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[S.  F.  No.  3099.  Department  Two.— January  27,  1903.] 

In  the  Matter  of  the  Estate  of  MAEY  McKENNA,  Deceased. 
PATRICK  KEAENS  et  al.,  Appellants,  v.  JANE  DALY, 
Executrix,  Respondent. 

Contest  op  Well— Verdict  upon  Two  Issues— Absence  of  Findings 
— Peemature  Motion  for  JNew  Trial.— Upon  the  contest  of  a  will, 
where  only  two  of  the  issues  were  submitted  to  a  jury  and  passed 
upon  by  their  verdict,  it  was  the  duty  of  the  court  to  find  upon 
the  remaining  issues  not  thus  disposed  of;  where  no  such  finding 
was  made,  there  is  no  decision  of  the  case,  and  proceedings  for 
a  new  trial  relating  exclusively,  to  the  verdict  of  the  jury  were 
prematurely  taken,  and  the  motion  was  properly  denied  on  that 
ground. 

Id.— Absence  of  Other  Evidence.— The  fact  that  no  evidence  was 
taken  on  issues  other  than  those  submitted  to  the  jury  cannot  justify 
the  premature  motion  for  a  new  trial.  Evidence  on  the  other  issues 
was  not  for  the  jury,  but  for  the  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  denying  a  new  trial. 
James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

William  J.  Herrin,  for  Appellants. 

Gavin  McNab,  for  Executrix,  Respondent. 

Prank  J.  Sullivan,  E.  H.  Rixford,  and  E.  Myron  Wolf, 
for  Legatees  and  Devisees. 

SMITH,  C. — Contest  of  will  of  deceased,  after  probate. 
The  alleged  will  was  olographic,  and  a  portion  of  it,  including 
the  clause  appointing  the  proponent  executrix,  follows  the 
signature. 

The  grounds  of  contest  set  up  in  the  petition  of  the  con- 
testants were  in  effect:  That  the  alleged  will  '*was  not  signed 
at  the  end  thereof  or  at  all  by"  the  deceased;  that  it  *'was 
neither  written,  dated,  nor  signed  by  [her]  hand";  that  it 
**was  not,  and  is  not,  the  last  will  and  testament,  ...  or  a, 
or  any,  will  or  testament,"  of  said  deceased;  that  at  the  time 
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of  the  execution  of  the  alleged  will  the  deceased  was  mentally 
incompetent;  and  that  the  will  was  procured  by  undue  influ- 
ence. 

The  last  two  issues  only  were  submitted  to  the  jury,  the 
forms  of  the  issues  and  the  findings  of  the  jury  thereon  being 
as  follows: 
**  [Title  of  Court  and  Cause.] 

'*  Issue  I.  "Was  Mary  McKenna  of  sound  and  disposing 
mind  at  the  time  of  the  execution  of  the  will  in  contest! 

"Answer — ^Yes. 

*' The  Jury. 

'*By  H.  J.  Burns,  foreman." 

**  Issue  II.  Was  Mary  McKenna  unduly  influenced  by  Jane 
Daly  and  Thomas  Daly,  or  either  of  them,  or  by  any  other 
person,  in  the  execution  of  the  will  in  contest? 
*' Answer — ^No. 

''The  Jury. 

"By  H.  J.  Burns,  Foreman.'* 

No  finding,  judgment,  order,  or  other  decision  of  the  court 
appears  in  the  record,  or  is  referred  to  in  the  bill  of  excep- 
tions; and  it  is  said  by  the  appellants'  counsel  in  his  brief, 
and  in  effect  admitted  by  counsel  for  respondent,  that  there 
is  none.  The  motion  for  new  trial,  the  statement  and  aflS- 
davits  on  which  it  was  made,  and  the  order  denying  the 
motion  all  relate  exclusively  to  the  verdict  of  the  jury. 

It  is  clear,  therefore,  that  there  has  been  no  decision  of  the 
case,  and  that  the  proceedings  for  new  trial  were  prema- 
turely taken,  and,  on  that  ground,  that  the  motion  was 
rightly  denied.  (Morris  v.  De  Cells,  41  Cal.  331;  De  Oaze 
V.  Lynch,  42  Cal.  362;  Baker  v.  Borello,  131  Cal.  617-618.) 
The  verdict  of  the  jury  did  not  dispose  of  all  the  issues 
raised  by  the  petition  of  the  contestants;  and  it  was  there- 
fore the  duty  of  the  court  to  find  upon  the  issues  not  thus 
disposed  of.  (Estate  of  Benton,  131  Cal.  475;  Code  Civ. 
Proc,  sec.  1329.)  The  objection  of  respondent  that  no  evi- 
dence was  introduced  on  the  issues  other  than  those  sub- 
mitted to  the  jury  cannot  avail  her.  Such  evidence  was 
not  for  the  jury,  but  for  the  court. 

We  advise  that  the  order  denying  the  motion  for  new  trial 
be  affirmed,  without  costs,  on  the  grounds  stated  above,  and 
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that  the  cause  be  remanded  for  further  proceedings,  in  ac- 
cordance with  this  opinion. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  the  motion  for  new  trial  is  afl&rmed,  without  costs, 
on  the  grounds  stated  above,  and  the  cause  remanded  for 
further  proceedings,  in  accordance  with  this  opinion. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[8.  F.  No.  2391.    Department  Two.— January  28,  1903.] 

A.  R.  RICHEY,  Respondent,  v.  EDWARD  HALEY,  Ap- 
pellant. 

Keplbvin— Sbparatb  Property  o»  Wife— Question  op  Fact— Appeal. 
— In  an  action  of  replevin  brought  by  a  married  woman  to  recover 
her  separate  property  from  an  officer  who  had  levied  thereupon  to 
satisfy  the  debts  of  her  husband,  the  question  whether  the  property 
.  was  her  separate  property  is  a  question  of  fact  for  the  trial  court; 
and  upon  appeal  from  its  judgment  for  the  plaintiff,  this  couii; 
cannot  pass  upon  the  credibility  of  the  evidence,  nor  its  inherent 
improbability,  and  can  only  consider  whether  there  is  substantia) 
evidence  sufficient  to  support  the  finding. 

Id. —Testimony  op  Husband  and  Wipe— Scrutiny— Presumption.— 
Where  the  evidence,  in  such  case,  to  establish  the  separate  property 
of  the  wife,  is  that  only  of  the  husband  and  wife,  it  should  be  care- 
fully scrutinized,  and  should  be  of  such  a  nature  as  clearly  to  show 
the  separate  character  of  the  property;  but  it  will  be  presumed 
upon  appeal  that  such  scrutiny  was  carefully  exercised,  and  that 
the  finding  is  correct,  where  sufficient  testimony  appears  to  sup- 
port it. 

Id.— Proop  op  Veelipied  Claim— Pleadings— Admission  op  Demand- 
Denial  OP  Title.— It  cannot  be  urged  upon  appeal  for  the  first  time 
that  there  was  no  proof  of  the  service  of  the  verified  claim,  required 
by  section  689  of  the  Code  of  Civil  Procedure,  where  the  allegation 
of  demand  in  the  complaint  is  not  denied  in  the  answer,  and  it 
appears,  by  the  answer  denying  plaintiff's  title  and  alleging  title 
in  her  husband,  that  any  kind  of  a  demand  would  have  been  un- 
availiug. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  new  trial.    W.  G.  Lorigan,  Judge. 


442  ^     RiCHEY  V.  Haley.  [138  CaL 

The  facts  are  stated  in  the  opinioiu 

C.  D.  Wright,  for  Appellant. 

We  submit  that  a  finding  that  a  demand  was  made  before 
the  commencement  of  the  action  does  not  come  up  to  the 
requirements  of  section  689  of  the  Code  of  Civil  Procedure. 
To  meet  the  requirements  of  this  section,  when  the  property 
is  taken  from  the  possession  of  the  debtor,  it  must  be  found 
that  the  claimant  stated  to  the  officer  his  title  and  right  of 
possession.  This  is  a  requirement  in  addition  to  the  demand 
required  before  the  amendment.  (Henderson  v.  Hart,  122 
Cal.  334;  Howe  v.  Johnson,  117  Cal.  40;  FuUer  Desk  Co.  v. 
McDade,  113  Cal.  363;  Vermont  Marhle  Co.  v.  Brown,  109 
Cal.  241.^)  The  evidence  is  insufficient  to  support  the  find- 
ings. The  property  must  be  presumed  to  have  been  com- 
mon property,  and  this  presumption  can  only  be  repelled  by 
conclusive  testimony  that  it  was  purchased  with  the  separate 
funds  of  the  wife.  (Meyer  v.  Kinze,  12  Cal.  251-255.*)  Sec- 
tion 689  only  prescribes  the  form  of  making  a  demand,  and 
the  allegation  of  demand  was  sufficient,  and  was  admitted  by 
the  answer.  (Brenot  v.  Robinson,  108  Cal.  143;  Higgins  v. 
8an  Diego  Savings  Bank,  129  Cal.  184.) 

William  A.  Bowden,  and  John  G.  Jury,  for  ^Respondent. 

The  evidence  shows  clearly  that  all  of  the  property  origi- 
nally acquired  was  the  wife's  separate  property,  and  that  the 
property  was  not  derived  from  any  other  source.  (Civ.  Code, 
sec.  162 ;  In  re  Bauer's  Estate,  79  Cal.  304 ;  BamsdeU  v.  Fil- 
ler, 28  Cal.  37 ;»  Henry  v.  Pesoli,  109  Cal.  53.)  The  small 
service  rendered  by  the  husband  in  aiding  the  wife  to  take 
care  of  her  property  cannot  affect  her  title.  (Diefendorff 
V.  Hopkins,  95  Cal.  343 ;  6  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  324;  Lake  v.  Bender,  18  Nev.  361.) 

COOPER,  C— This  action  was  brought  by  plaintiff,  a 
married  woman,  to  recover  the  possession  or  the  value  of  one 
fruit-grader,  two  thousand  fruit-trays,  and  two  hundred 
fruit-boxes,  alleged  to  be  the  property  of  plaintiff.  The  de- 
fendant did  not  deny  the  taking,  but  attempted  to  justify 

>  50  Am.  St.  Kep.  37.  •  87  Am.  Dee.  103. 

•  73  Am.  Dec.  538. 
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upon  the  ground  that  he  was,  at  the  time,  a  constable  of  the 
township,  and  took  the  property  in  his  oflScial  capacity  by 
virtue  of  certain  writs  in  favor  of  one  Salisbury  and  against 
Charles  S.  Richey,  the  husband  of  this  plaintiflP.  It  is  fur- 
ther alleged  in  the  answer  that,  at  the  time  of  the  taking,  the 
property  was  owned  by,  and  in  the  possession  of,  Charles  S. 
Richey,  and  subject  to  be  taken  for  his  debts.  The  case  was 
tried  before  the  court,  findings  filed,  and  judgment  ordered 
and  entered  in  favor  of  plaintiff.  Defendant  made  a  motion 
for  a  new  trial,  which  was  denied,  and  this  appeal  is  from 
the  order  denying  the  motion.  The  principal  claim  made  by 
defendant  is,  that  the  finding  that  the  property  was  the  sepa- 
rate property  of  the  plaintiff  is  not  supported  by  the  evi- 
dence. We  have  carefully  examined  the  evidence,  and  find 
it  sufScient  to  support  the  finding,  according  to  the  rule  long 
established  here.  The  only  evidence  in  the  record  is  that  of 
the  plaintiff  and  her  husband.  We  fully  appreciate  that  in 
a  case  of  this  character  the  evidence  should  be  carefully 
scrutinized,  and  should  be  of  such  a  nature  as  to  clearly 
show  the  separate  character  of  the  property.  But  the  pecul- 
iar function  of  so  weighing  and  examining  the  evidence  is 
with  the  lower  court  or  jury  when  trying  the  question  of 
fact,  and  not  with  this  court.  Where  the  court  below  has 
found  a  fact,  this  court  cannot  pass  upon  the  credibility  of 
the  evidence,  nor  its  inherent  improbability,  but  must  de- 
termine whether  or  not  there  is  substantial  evidence  suffi- 
cient to  support  the  finding.  The  fact  that  the  wit- 
nesses were  husband  and  wife,  and  that  the  wife  was 
claiming  property  sought  to  be  subjected  to  the  hus- 
band's debts,  should  have  caused,  and  we  must  pre- 
sume did  cause,  the  court  below  to  weigh  the  evidence 
carefully  and  to  look  at  it  from  every  standpoint.  And 
while  it  is  true  that  many  times  property  is  claimed 
by  the  wife  for  the  purpose  of  keeping  it  from  the  husband's 
creditors,  it  does  happen  that  the  wife's  property  is  some- 
times wrongfully  taken  by  the  husband's  creditors.  If  the 
property  is  really  the  separate  property  of  the  wife,  the  law 
should  award  it  to  her,  although  she  may  be  so  unfortunate 
'as  to  have  a  husband  who  does  not  pay  his  debts.  She  is 
entitled  to  her  separate  property  and  to  invoke  the  aid  of 
the  court  for  its  protection.    Therefore,  we  must  begin  with 
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the  presumption  that  the  finding,  like  any  other  finding,  is 
correct.  The  plaintiff  testified  that  the  property  was  hers, 
and  paid  for  with  her  money;  that  she  received  some  three 
thousand  dollars  from  the  estate  of  her  parents  in  Michigan. 
She  said:  **I  bought  the  Hamilton  fruit-grader  in  question 
of  Mr.  Hamilton  in  October,  1895,  for  $117,  and  paid  for  it 
out  of  my  own  money.  The  money  I  paid  for  this  fruit- 
grader  came  from  my  mother's  estate  in  1895,  .  .  .  the  pay- 
ments were  all  made  with  my  money.  All  the  trays  and  the 
grader  cost  $600.  .  ,  . 

**None  of  the  proceeds  of  the  labor  of  Mr.  Richey  went 
into  the  purchase  of  these  trays  or  the  fruit-grader  or  said 
real  estate." 

The  husband  testified  to  the  same  effect.  He  said:  **I 
made  the  bargain  for  the  grader;  the  price  was  $117.  Mrs. 
Richey 's  money  paid  for  it.  .  .  .  She  inherited  it  from  her 
father's  and  mother's  estate  at  the  east,  ...  all  those  [re- 
ferring to  the  grader  and  the  trays]  were  purchased  with 
the  money  which  she  inherited ;  the  drier  and  the  trays  cost 
a  trifle  over  $600.  Not  a  dollar  of  my  earnings  went  toward 
the  purchase  of  this  property." 

Appellant  urges  on  this  appeal  that  there  was  no  proof 
made  as  to  service  of  a  verified  claim,  setting  out  plaintiff's 
title,  its  grounds,  and  her  right  to  possession  as  required  by 
section  689  of  the  Code  of  Civil  Procedure.  It  is  sufficient 
to  say  that  the  demand  alleged  in  the  complaint  is  not  de- 
nied in  the  answer,  and  this  question  is  raised  here  for  the 
first  time.  If  the  form  of  the  demand  did  not  comply  with 
the  section,  the  defendant  should  have  traversed  the  allega- 
tion in  his  answer,  or  objected  to  the  proof  when  offered. 
(Brenot  v.  Robinson,  108  Cal.  145.)  Besides,  it  appears 
affirmatively  by  defendant's  answer  that  any  kind  of  a  de- 
mand would  have  been  unavailing.  Defendant  denied  the 
plaintiff's  title,  and  alleged  title  in  another. 

The  order  should  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  forep:oing  opinion  the  order  is* 
affirmed.  Henshaw,  J.,  McFarland,  J.,  Van  Dyke,  J. 
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[S.  r.  No.  2436.    Department  Two — January  28,  1903.] 

COLUMBIA  SCREW   COMPANY,   Respondent,  v.  WAR- 
NER LOCK  COMPANY,  Appellant. 

Summons— Service  by  Publication — Showing  of  Cause  of  Action.— 
In  order  to  support  an  order  for  the  service  of  summons  against  a 
non-resident  defendant  by  publication,  it  is  essential  to  give  the  court 
jurisdiction  that  a  cause  of  action  be  shown  either  by  a  properly 
verified  complaint  or  by  affidavit. 

Id.— Insufficient  Affidavit  by  Attorney— Information  from  Plain- 
tiff—Void Order  and  Publication.— Where  the  complaint  was  not 
verified,  an  affidavit  by  an  attorney  for  the  plaintiff  corporation, 
showing  that  all  of  the  facts  stated  therein  concerning  the  indebted- 
ness sued  upon  are  stated  upon  information  received  by  him  from 
the  plaintiff,  shows  no  cause  of  action,  and  the  order  of  publication 
of  summons  and  the  publication  based  on  such  affidavit  are  void. 

Id.— Judgment  not  Enforceable— Appeal— Special  Appearance.— 
The  judgment  based  upon  the  void  publication  of  summons  should 
not  be  enforced  in  any  manner,  and  will  be  reversed  upon  appeal. 
It  was  proper  practice  for  the  foreign  corporation  defendant  to 
make  a  special  appearance  in  the  notice  of  appeal,  "for  the  pur- 
pose of  contesting  tiie  jurisdiction  of  the  court  over  the  person  of 
the  defendant." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion. 

Chickering,  Thomas  &  Gregory,  for  Appellant. 

The  affidavit  was  fatally  defective,  owing  to  the  qualifi- 
cation of  information  from  the  plaintiflP.  {Harrison  v.  Beard, 
30  Kan.  532;  Ladenburg  v.  Commercial  Bank,  87  Hun,  269; 
33  N.  Y.  Supp.  823;  Orr  v.  Currie,  35  N.  Y.  Supp.  198;  14 
Misc.  Eep.  74;  25  Civ.  Proc.  Rep.  16.) 

Naphtaly,  Freidenrich  &  Ackerman,  for  Respondent. 

The  statutes  of  other  states  are  not  like  ours,  and  it  is 
sufficient  in  this  state  that  an  affidavit,  like  a  verification, 
may  be  upon  information  and  belief.  (Code  Civ.  Proc,  sec. 
412.)  The  court  determined  judicially  that  there  was  proof 
of  a  cause  of  action.     (Dusy  v.  Helm,  59  Cal.  188.) 
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COOPER,  C. — This  appeal  is  from  a  default  judgment. 
The  defendant  is  a  foreign  corporation,  and  tlie  sole  question 
to  be  determined  is  as  to  the  sufficiency  of  the  affidavit  to 
procure  the  order  for  publication  of  summons. 

It  is  provided  in  the  Code  of  Civil  Procedure  (sec.  412), 
in  certain  cases  therein  enumerated,  upon  the  showing  therein 
provided  for,  that  the  judge  may  make  an  order  that  the 
service  of  summons  be  made  by  publication  where  *'it  also 
appears  by  such  affidavit,  or  by  the  verified  complaint  on  file, 
that  a  cause  of  action  exists  against  the  defendant  in  respect 
to  whom  the  service  is  to  be  made." 

The  service  of  a  summons  by  publication  is  in  derogation 
of  the  common  law,  and  in  order  to  obtain  such  constructive 
service,  the  statute  must  be  substantially  complied  with  and 
its  mandates  observed.  (Ricketson  v.  Richardson,  26  Cal. 
153.) 

The  existence  of  a  cause  of  action  against  the  defendant, 
sought  to  be  served  by  publication,  is  a  jurisdictional  fact, 
which  must  be  shown  as  provided  in  the  statute  before  an 
order  for  publication  of  summons  can  be  made;  and  if  it 
does  not  so  appear,  the  order  for  puljlication  is  void,  and 
the  service  by  publication  falls  with  the  order.  {BraXy  v. 
Seaman,  30  Cal.  618;  County  of  Ydo  v.  Knight,  70  Cal.  433.) 
This  rule  was  apparently  in  the  mind  of  court  and  counsel 
when  the  order  was  made,  because  it  recites,  "and  it  appear- 
ing to  the  satisfaction  of  the  judge  of  this  court  that  a  good 
cause  of  action  exists  in  favor  of  the  plaintiff  and  against 
the  defendant." 

The  statute  provideis  the  method,  and  the  exclusive  method, 
of  showing  that  a  cause  of  action  exists.  It  must  appear  by 
affidavit  or  the  verified  complaint  on  file.  The  complaint  in 
this  case  was  not  verified,  and  therefore  the  plaintiff  under- 
took to  show  the  existence  of  a  cause  of  action  by  affidavit. 
The  affidavit  was  made  by  plaintiff's  attorney,  and  states 
that  at  the  time  of  the  commencement  of  the  action  "defend- 
ant was  indebted  to  plaintiff  in  the  sum  of  $646.90  for  goods 
sold  and  delivered  by  said  plaintiff  to  said  defendant,  at  its 
special  instance  and  request,  within  two  years  last  past. 
.  .  .  That  at  the  time  of  the  commencement  of  this  action 
there  was  justly  due  and  owing  from  defendant  to  plaintiff, 
on  the  cause  of  action  set  forth  in  the  complaint,  said  sum 
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of  $646.90,  and  no  part  of  the  same  has  been  paid  and  the 
whole  thereof  is  still  past  due  and  owing  from  defendant  to 
plaintiff.  ...  I  further  state  that  the  matters  and  things 
hereinbefore  alleged  concerning  the  indebtedness  of  said  de- 
fendant to  plaintiff  are  stated  upon  information  received  by 
me  from  said  plaintiff.^' 

It  is  self-evident  that  the  last  clause  of  the  aflSdavit  should 
be  read  with,  and  as  qualifying,  the  statements  quoted  from 
the  preceding  part  of  the  affidavit.  It  then  amounts  simply 
to  an  affidavit  to  the  effect  that  plaintiff  had  given  the  at- 
torney information  upon  which  the  statements  were  made. 
The  attorney  does  not  pretend  to  know  the  facts  himself ;  he 
does  not  state  what  information  he  received  from  plaintiff, 
but  that  the  statements  are  made  upon  information  received 
from  plaintiff.  It  is  substantially  the  same  as  if  the  attorney 
had  said  **  plaintiff  has  told  me  that  defendant  was  indebted 
to  plaintiff  in  the  sum  of  $646.90  for  goods  sold  and  deliv- 
ered by  said  plaintiff  to  said  defendant."  If  the  plaintiff 
had  relied  upon  the  affidavit  as  a  verified  complaint,  it  would 
then  clearly  have  been  insufficient.  The  statute  requires  that 
in  all  cases  of  the  verification  of  a  pleading  **the  affidavit  of 
the  party  must  state  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true ;  and  where  a  pleading  is  verified,  it  must 
be  by  the  affidavit  of  a  party,  unless  the  parties  are  absent 
from  the  county  where  the  attorney  resides,  or  from  some 
cause  unable  to  verify  it,  or  the  facts  are  within  the  knowl- 
edge of  his  attorney  or  other  person  verifying  the  same. 
"When  the  pleading  is  verified  by  the  attorney,  or  any  other 
person  except  one  of  the  parties,  he  must  set  forth  in  the 
affidavit  the  reasons  why  it  is  not  made  by  one  of  the  parties. 
"When  a  corporation  is  a  party,  the  verification  may  be  made 
by  any  officer  thereof."  (Code  Civ.  Proc,  sec.  446.)  The 
affidavit  in  this  case  does  not  state  why  it  was  not  made  by 
plaintiff  or  some  officer  thereof.  It  does  not  state  that  the 
facts  were  within  the  knowledge  of  affiant,  but,  on  the  con- 
trary, shows  that  they  were  not  within  his  knowledge,  and,' 
even  then,  there  is  no  statement  that  he  believed  the  "matten* 
and  things"  to  be  true.  "When  the  statute  uses  the  words 
** appears  by  affidavit,"  it  means  more  than  an  affidavit  as 
to  what  some  one  told  the  party  making  the  affidavit.    There 
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must  be  an  oath  to  some  fact  at  least.  VThe  facts  set  forth  in^ 
the  affidavit  in  this  case  might  be  false,  and  yet  no  one  could 
claim  that  plaintiff  or  any  of  its  agents  or  officers  committed 
perjury.  The  attorney  did  not,  if  he  received  the  informa- 
tion from  plaintiff,  as  he  says  he  did.  An  affidavit  is  defined 
by  the  code  as  a  written  declaration  under  oath.  If  we  apply 
that  test  here,  the  order  must  fall.  There  is  no  written  dec- 
laration under  oath  that  a  cause  of  action  exists  against  the 
defendant.  The  written  declaration  is,  that  the  matters  and 
things  concerning  the  indebtedness  are  stated  upon  informa- 
tion  received  from  plaintiff.  We  are  aware  that  all  pre- 
sumptions are  in  favor  of  the  order  for  publication  and  of 
the  sufficiency  of  the  evidence  to  support  it.  We  are  also 
aware  of  the  fact  that  valuable  rights  may  be  lost  by  setting 
aside  the  order ;  at  the  same  time  we  are  not  at  liberty  to  dis- 
regard the  plain  mandate  of  the  statute.  The  affidavit  was 
necessary,  in  order  to  give  the  court  jurisdiction  to  make  the 
order.  In  a  proceeding  against  the  defendant,  without  per- 
sonal notice,  it  has  the  right  to  insist  that  the  statute  was  not 
observed  in  substance.  The  statutory  basis  for  the  order 
must  appear  of  record,  or  the  order  is  void.  The  order  being 
void,  the  attempted  service  by  publication  is  void.' 
necessary  to  notice  the  many  authorities  cited,  some  of  which 
are  more  or  less  in  point  as  to  the  principle  herein  decided. 
Many  of  them  depend  upon  the  wording  of  the  statute  in  the 
states  where  rendered,  and  hence  are  not  of  much  use  as 
authorities  here.  We  are  also  of  the  opinion  that  the  special 
appearance  in  the  notice  of  appeal  **for  the  purpose  of  con- 
testing the  jurisdiction  of  this  court  over  the  person  of  de- 
fendant" is  sufficient,  and  in  fact  was  the  proper  practice. 
Plaintiff  cannot  be  allowed  to  take  a  judgment  without  ser- 
vice of  summons,  actual  or  constructive,  and  without  appear- 
ance on  the  part  of  defendant,  and  enforce  it  as  to  attached 
property  situate  in  this  state.  If  the  court  had  no  jurisdic- 
tion of  the  person  of  defendant  the  judgment  should  not  be 
enforced  at  all  in  any  manner. 
It  follows  that  the  judgment  should  be  reversed. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.    McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  2358.    Bepartment  Two.— January  29,  1903.] 

A,  W.  FOSTER,  Surviving  Trustee  for  Annie  A.  Montgom- 
ery and  Hazel  G.  Montgomery,  Respondent,  v.  JESSE 
BOWLES,  A.  T.  HATCH  et  al.,  Respondents;  and 
SHERMAN,  CLAY  &  CO.,  a  corporation,  Appellant. 

Appeal— Obdbb  Overruling  Demurrer.— An  order  overruling  a  de- 
murrer is  not  appealable,  and  an  appeal  taken  therefrom  will  be 
disregarded. 

Id.— Party  not  Aggrieved— Foreclosure  op  Mortgage— Claimant  op 
Judgment  Lien— Burden  op  Proop— Depault  at  Trial.— The 
claimant  of  a  judgment  lien,  who  took  issue  upon  the  eomplaint  in  an 
action  to  foreclose  a  mortgage,  and  set  up  his  alleged  lien  and  sought 
foreclosure  thereof,  had  the  burden  resting  upon  him  to  prove  hia 
alleged  lien.  Where  he  failed  to  appear  at  the  trial,  and  offered  na 
proof,  a  finding  that  all  of  the  allegations  of  the  answer  are  untrue^ 
shows  that  he  has  no  interest  in  the  subject-matter  of  the  decree^ 
and  is  not  aggrieved  thereby,  and  upon  his  appeal  therefrom,  tho 
decree,  conceding  it  to  be  erroneous,  will  not  be  reversed* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion. 

F.  A.  Berlin,  for  Appellant 

The  complaint  was  demurrable  for  failure  to  state  a  cause 
of  action.  The  absence  of  allegations  cannot  be  supplied  by 
recitals  in  exhibits.  {City  of  Los  Angeles  v.  Signoret,  50  Cal. 
298;  Burkett  v.  Orifflth,  90  Cal.  541;*  McCaughey  v. 
Schuette,  117  Cal.  225.^)  The  court  must  presume,  for  the 
purposes  of  the  demurrer,  that  the  appellant  has  a  substan- 
tial interest  in  the  controversy. 

Van  R.  Paterson,  and  Piatt  &  Bayne,  for  A.  W.  Foster, 
Respondent 

The  demurrer  was  properly  overruled ;  but  whether  so  or 
not,  the  appellant  has  not  shown  himself  a  party  aggrieved 
or  injured  by  the  decree.     (Code  Civ.  Proc.,  sec.  475;  Stod- 
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dart  V.  Surge,  53  Cal.  395,  399;  Blythe  v.  Ayres,  102  Cal. 
254,  257,  258;  Dayton  v.  McAllister,  129  Cal.  252;  McPhanl 
V.  Buell,  87  Cal.  115,  116.)  The  answers  were  not  in  such 
form  as  to  raise  any  material  issue,  except  upon  the  existence 
of  the  plaintiff's  lien,  which  he  failed  to  prove.  The  aver- 
ment of  the  complaint  that  defendant  claimed  an  interest 
was  not  issuable.  The  defendant  must  set  out  and  prove  his 
interest.  (Sichler  v.  Look,  93  Cal.  608,  609;  Beronio  v.  Ven- 
tura County  Lumber  Co,,  129  Cal.  232;  Anthony  v.  Nye,  30 
Cal.  401,  402;  Poett  v.  Steams,  28  Cal.  226.)  Denials  for 
want  of  information  as  to  facts  within  defendant's  knowl- 
edge raised  no  issues.  (Mulcahy  v.  Buckley,  100  Cal.  487; 
Mullaly  r.  Townsend,  119  Cal.  48,  54;  Ooodell  v.  Blumer, 
41  "Wis.  444,  488.)  A  party  who  fails  to  make  out  a  case  is 
not  prejudiced  by  any  error  which  does  not  prevent  him  from 
making  out  a  case.  {Duffy  v.  Duffy,  104  Cal.  607;  In  re 
Spencer,  96  Cal.  428,  449,  450.) 

T.  C.  Judkins,  for  A.  T.  Hatch,  Respondent. 

Craig  &  Craig,  for  Frank  Dalton,  Assignee,  etc..  Respond- 
ent. 

B.  W.  McGraw,  for  George  A.  Newhall,  Respondent. 

James  F.  Farraher,  for  Rohrer  Trustees  et  al..  Respond- 
ents. 

GRAY,  C. — This  action  was  brought  to  foreclose  a  mort- 
gage made  on  December  2,  1887,  by  the  defendant  Bowles 
to  Alexander  Montgomery,  deceased,  in  the  lifetime  of  the 
latter.  The  complaint  alleges  that  in  March,  1892,  the  de- 
fendant Bowles  conveyed  the  mortgaged  premises  to  the 
defendant  Hatch,  and  that  the  latter  then  agreed  to  pay  to 
Montgomery  the  balance  of  $20,000  then  due  on  the  note  and 
mortgage,  together  with  interest  according  to  the  terms  of 
the  said  note.  The  appellant,  Sherman,  Clay  &  Co.  (a  cor- 
poration), was  made  defendant  in  the  suit,  for  the  reason, 
as  alleged  in  the  complaint,  that  it  had,  or  claimed  to  have, 
'*some  right,  title,  interest,  or  estate  in  and  to  the  said  mort- 
gaged lands,"  which  were  subsequent  and  subject  to  the  lien 
of  said  mortgage.    The  appeal  is  from  the  judgment.    There 
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is  also  an  appeal  from  the  order  overruling  the  demurrer  of 
Sherman,  Clay  &  Co.,  but,  as  the  latter  appeal  is  unauthor- 
ized by  our  practice,  it  may  be  disregarded. 

The  appellant  corporation  demurred  generally  and  spe- 
cially to  the  complaint,  and  after  this  demurrer  was  overruled 
filed  its  answer,  in  which  it  denied  most  of  the  allega- 
tions of  the  complaint.  In  this  answer  the  appellant  also, 
in  substance,  stated  that  it  had  obtained  a  judgment  against 
the  defendant  Hatch,  and  that  the  same  **was  duly  entered 
and  recorded  in  said  superior  court  on  the  twenty-first  day 
of  April,  1896,  and  that  the  lands  described  in  the  complaint 
were  subject  to  the  lien  of  that  judgment.  The  answer 
prayed  that  plaintiff  take  nothing,  and  that  appellant's  lien 
be  foreclosed.  This  was  the  only  interest  of  appellant  shown 
by  the  allegations  of  its  answer  or  otherwise,  and,  of  course 
these  allegations  are  treated  as  denied  by  plaintiff,  under  our 
statute,  and  the  burden  of  proving  their  truth  was  upon  the 
appellant.  It  appears  from  the  bill  of  exceptions,  and  from 
the  findings,  that  the  case  came  on  regularly  for  trial  on  Sep- 
tember 8,  1898,  and  the  appellant,  "though  called  at  the 
front  door  by  the  order  of  the  court,  made  no  appearance, 
and  the  same  was  duly  noted  in  the  minutes  of  the  court." 
On  the  trial  there  appears  to  have  been  no  proofs  offered  or 
made  as  to  the  allegations  of  appellant's  answer,  and  for  that 
reason  the  court  finds  that  all  the  allegations  thereof  are  un- 
true, and  adjudges  that  appellant  take  nothing.  There  is  no 
specification  that  this  finding  is  unsupported  by  the  evi- 
dence ;  and  by  not  attacking  it  in  any  way  on  this  appeal,  the 
appellant  seems  to  concede  that  it  is  true  and  proper.  The 
allegations  of  the  complaint  did  not  constitute  an  admission 
that  appellant  had  an  interest  in  the  land.  This  finding 
being  true,  it  disposed  of  the  only  issue  material  to  appel- 
lant, and  was  in  and  of  itself  sufficient  to  support  the  judg- 
ment against  appellant.  It  showed  that  appellant  had  no 
further  interest  in  the  subject-matter  in  litigation,  and  that 
whatever  action  might  be  taken,  or  might  theretofore  have 
been  taken,  by  the  court,  was  entirely  immaterial  and  could 
in  no  way  hurt  the  appellant.  It  having  no  interest  in  the 
lands  mortgaged,  even  its  denials  of  the  allegations  of  the 
complaint  became  immaterial.  It  will  therefore  be  entirely 
unnecessary  to  review  the  action  taken  on  appellant's  de- 
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murrer,  or  to  notice  the  many  alleged  errors  of  the  court 
urged  upon  our  attention  by  appellant,  for  it  clearly  appears 
from  the  record  before  us  that  appellant  can  be  in  no  way 
aggrieved  thereby,  even  conceding  that  the  court  erred. 
(Code  Civ.  Proc,  sec.  475.)  Our  position  in  this  regard 
finds  support  in  the  following  decisions  of  this  court:  Dayton 
V.  McAllister,  129  Cal.  192;  Blythe  v.  Ayres,  102  CaL  254. 
The  judgment  should  be  affirmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[S.  F.  No.  2262.    Bepartment  Two.— January  30,  1903.] 

CYNTHIA  A.  CARROLL,  Respondent,  v.  G.  N.  BRIGGS 
et  al.,  Appellants. 

Contract— Pleading— Evidence— Weittkn  Agreement.— In  an  aetion 
for  breach  of  contract,  though  the  complaint  does  not  allege  whether 
or  not  the  contract  is  in  writing,  the  plaintiff  may  introduce  evidence 
of  a  written  contract. 

Id.— Ck)NsiDERATiON  —  Aider  or  Complaint  bt  Answer  —  Objection 
UPON  Appeal  for  First  Time— Estoppel.— The  objection  that  the 
complaint,  in  failing  to  allege  a  written  contract,  should  have 
alleged  a  consideration  for  the  contract,  cannot  be  allowed  to  be 
urged  by  defendant  for  the  first  time  upon  appeal,  after  a  trial 
upon  the  merits  without  objection  to  the  complaint,  where  the 
answer  aided  the  complaint  by  alleging  the  contract,  and  the 
defendant  permitted  the  contract  to  be  proved,  and  a  finding  to  be 
made  thereon  without  objection. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    B.  D.  Ham,  Judge. 

The  facts  are  stated  in  the  opinion. 

Theo.  A.  Bell,  and  John  T.  York,  for  Appellants. 

The  agreement  is  not  alleged  to  have  been  in  writing,  and 
therefore  a  consideration  should  have  been  alle«?ed.  (Ache- 
son  V.  Western  Union  Tel,  Co,,  96  Cal.  644;  Moore  v.   Wad- 
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die,  34  Cal.  146,  147;  McFadden  v.  Crawford,  39  Cal.  662; 
Henke  v.  Eureka  Eridowment  Assn,,  100  Cal.  429;  Goddard 
V.  Fulton,  21  Cal.  437;  McCwrty  v.  5eac/i,  10  Cal.  i61;8hafer 
V.  -B.  iJ.  dk  A.W.  i&  M.  Co.,  4  Cal.  296;  Bliss  on  Code  Plead- 
ing, sec.  268;  Boone  on  Code  Pleading,  sec.  19;  Maxwell  on 
Code  Pleading,  p.  82;  4  Ency.  of  Pleading  and  Practice,  p. 
928;  Van  Santvoord's  Pleading,  pp.  216,  217.)  The  objection 
that  the  complaint  does  not  state  a  cause  of  action  is  not 
waived  by  failure  to  object  thereto  in  the  court  below.  (Code 
Civ.  Proc,  sec.  434;  Ryan  v.  Holliday,  110  Cal.  335;  Barney 
V.  Vigoreaux,  92  Cal.  631.)  The  doctrine  that  a  defective 
pleading  may  be  cured  by  verdict  has  no  application  where 
there  is  an  entire  absence  of  a  material  allegation.  .  (Barron 
V.  Frink,  30  Cal.  489 ;  Morgan  v.  Memies,  60  Cal.  341 ;  Rich- 
ards  V.  Travelers^  Ins.  Co.,  80  Cal.  505;  Dodge  v.  Kimple, 
121  Cal.  580.) 

Webber  &  Rutherford,  for  Respondent. 

If  the  complaint  was  defective,  it  was  cured  by  the  answer, 
and  the  judgment  upon  the  merits:  (Flinn  v.  Ferry,  127  Cal. 
648;  Schenck  v.  Hartford  Fire  Ins.  Co.,  71  Cal.  28;  Cohen  v. 
Knox,  90  Cal.  266;  ShiveVy  v.  Semi-Tropic  L.  &  W.Co.,  99 
Cal.  259;  Pomeroy's  Remedies  and  Remedial  Rights,  sec.  579; 
Daggett  v.  Oray,  110  Cal.  169.)  If  a  demurrer  had  been  sus- 
tained, plaintiff  would  have  amended  to  supply  the  alleged 
defect.  It  cannot  be  urged  upon  appeal  for  the  first  time  that 
the  complaint  does  not  allege  a  consideration  for  the  contract 
averred  in  the  complaint  and  answer.  (Gordon  v.  Clark, 
22  Cal.  533;  Lee  v.  Figg,  37  Cal.  328;  ^  Russ  L.  &  M.  Co.  v. 
Garrettson,  87  Cal.  589.) 

COOPER,  C. — This  action  was  brought  to  recover  of  de- 
fendants, as  copartners,  damages  sustained  by  plaintiff  in  the 
loss  of  certain  unthrashed  grain,  by  reason  of  the  defendants' 
breach  of  contract  in  failing  to  thrash  the  same  within  the 
time  specified  in  the  contract  The  case  was  tried  before  the 
court,  findings  filed,  and  judgment  thereupon  entered  for 
plaintiff. 

This  appeal  is  from  the  judgment  on  the  judgment-roll 
alone.     The  findings  are  not  challenged,  nor  is  it  claimed 

^99  Am.  Dec.  271,  and  note. 
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that  the  judgment  is  not  the  legal  conclusion  from  the  facts 
found.  The  sole  point  made  by  defendants  is,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cauae  of 
action  in  this,  that  the  agreement  to  thrash  plaintiff's  grain 
is  not  alleged  to  have  been  in  writing,  and  therefore  a  con- 
sideration should  have  been  alleged.  As  this  point  is  raised 
here  for  the  first  time,  in  view  of  the  rule  that  all  presump- 
tions are  in  favor  of  the  judgment,  we  might  presume  that 
the  agreement  was  in  writing.  It  is  not  alleged  as  to 
whether  or  not  it  was  a  written  agreement,  and  the  proof, 
for  aught  that  appears,  may  have  shown  it  to  have  been  in 
writing.  Under  the  allegation  that  plaintiff  and  defendants 
made  an  agreement,  the  plaintiff  could  have  introduced  evi- 
dence of  a  written  agreement. 

But,  aside  from  this,  it  is  too  late  now  to  raise  the  question. 
This  is  not  a  judgment  by  default,  but  a  judgment  after  a 
trial  upon  issues.  No  demurrer  was  filed,  and  no  question 
as  to  the  complaint  raised  in  the  court  below.  No  objection 
was  made  to  the  evidence  upon  the  ground  that  the  com- 
plaint does  not  state  a  cause  of  action.  The  defendants 
answered,  and  in  their  answer  they  alleged  that  they  under- 
took and  agreed  to  thrash  the  grain,  and  that  plaintiff's  hus- 
band **  agreed  to  pay  defendants  therefor  the  sum  of  sixty 
dollars  per  day  for  each  and  every  day  required  to  perform 
said  work,  and  to  pay  to  defendants  any  and  all  damage 
resulting  from  breakage  or  other  injury  to  the  machinery 
while  performing  said  work." 

It  is  well  settled  here  that  a  complaint  which  is  defective, 
or  which  lacks  the  averment  of  a  fact  essential  to  a  cause  of 
action,  may  be  so  aided  by  the  averment  of  the  fact  in  the 
answer  as  to  uphold  a  judgment  thereon.  (Flinn  v.  Ferry, 
127  Cal.  648,  and  cases  cited.) 

It  is  equally  well  settled  that  in  case  the  defendant  goes 
to  trial  upon  the  theory  that  there  is  a  material  issue,  and 
allows  evidence  to  be  received  upon  such  issue  without  objec- 
tion in  any  way,  and  the  court  makes  a  finding  upon  such 
evidence,  upon  the  theory  that  the  proper  issue  is  made  by 
the  pleadings,  with  no  objection  from  either  party,  the  parties 
will  not,  nor  will  either  of  them,  be  allowed  here  for  the  first 
time  to  say  there  was  no  such  issue.  (McDougald  v.  Hulet, 
132  Cal.  163,  and  cases  cited;  Barbour  v.  Flick,  126  Cal.  632.) 
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We  are  aware  that  there  are  cases  in  which  the  defendant 
may,  after  judgment,  make  the  point  here  that  the  com- 
plaint faila  to  state  facts  snflficient  to  constitue  a  cause  of 
action.  But  the  rule  does  not  apply  to  the  facts  disclosed 
by  this  record.  "We  cannot  allow  the  defendants  to  treat  an 
issue  as  made  by  their  answer,  allow  evidence  to  be  intro- 
duced upon  it,  and,  after  the  plaintiff  has  been  put  to  the 
expense  of  a  trial,  and  judgment  rendered  in  her  favor,  to 
say  here  for  the  first  time  that  the  complaint  does  not  show 
that  the  agreement  was  based  upon  a  consideration.  The 
ends  of  justice  would  not  be  subserved  by  such  rule. 

We  advise  that  the  judgment  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.      McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[S.  F.  No.  2292.    Bepartment  Two.— January  30,  1903.] 

E.  W.  BANISTER,  Respondent,  v.  GEORGE  W.  CAMP- 
BELL, Appellant. 

Action  on  Foreign  Justicsb's  Judgment— Gokgltjsiveness—Defensx 
OF  Payment.— In  an  action  on  a  judgment  rendered  in  a  justice's 
court  of  another  state^  the  judgment  is  conclusiye  against  all 
defenses  which  might  have  been  urged  in  the  justice's  court;  and 
a  defense  cannot  be  allowed  that  the  notes  sued  upon  in  the  justice's 
court  had  been  paid  before  the  judgment  was  rendered. 

Id.— Jurisdiction  or  Justice's  Court— Deposition  of  Justice.— Under 
section  1922,  it  was  proper  to  receive  the  deposition  of  the  justice 
who  rendered  the  judgment  showing  the  creation  and  jurisdiction 
of  the  justice's  court,  in  conformitj  with  the  act  of  the  state 
providing  for  its  creation. 

Id.— Objection  to  Deposition — Best  Evidence- Creation  of  Court 

An  objection  to  the  deposition  of  the  justice  that  the  testimony 
was  irrelevant,  imcompetent,  and  immaterial,  does  not  include  the 
objection  that  it  was  not  the  best  evidence  of  the  creation  of  the 
justice's  court. 

Id.— Appeal— Argument— General  Assignment  of  Error.— A  general 
assignment  of  error  in  the  argument  upon  appeal  that  "the  court 
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that  the  judgment  is  not  the  legal  conclusion  from  the  facts 
found.  The  sole  point  made  by  defendants  is,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  in  this,  that  the  agreement  to  thrash  plaintiff's  grain 
is  not  alleged  to  have  been  in  writing,  and  therefore  a  con- 
sideration should  have  been  alleged.  As  this  point  is  raised 
here  for  the  first  time,  in  view  of  the  rule  that  all  presump- 
tions are  in  favor  of  the  judgment,  we  might  presume  that 
the  agreement  was  in  writing.  It  is  not  alleged  as  to 
whether  or  not  it  was  a  written  agreement,  and  the  proof, 
•for  aught  that  appears,  may  have  shown  it  to  have  been  in 
writing.  Under  the  allegation  that  plaintiff  and  defendants 
made  an  agreement,  the  plaintiff  could  have  introduced  evi- 
dence of  a  written  agreement. 

But,  aside  from  this,  it  is  too  late  now  to  raise  the  question. 
This  is  not  a  judgment  by  default,  but  a  judgment  after  a 
trial  upon  issues.  No  demurrer  was  filed,  and  no  question 
as  to  the  complaint  raised  in  the  court  below.  No  objection 
was  made  to  the  evidence  upon  the  ground  that  the  com- 
plaint does  not  state  a  cause  of  action.  The  defendants 
answered,  and  in  their  answer  they  alleged  that  they  under- 
took and  agreed  to  thrash  the  grain,  and  that  plaintiff's  hus- 
band **  agreed  to  pay  defendants  therefor  the  sum  of  sixty 
dollars  per  day  for  each  and  every  day  required  to  perform 
said  work,  and  to  pay  to  defendants  any  and  all  damage 
resulting  from  breakage  or  other  injury  to  the  machinery 
while  performing  said  work." 

It  is  well  settled  here  that  a  complaint  which  is  defective, 
or  which  lacks  the  averment  of  a  fact  essential  to  a  cause  of 
action,  may  be  so  aided  by  the  averment  of  the  fact  in  the 
answer  as  to  uphold  a  judgment  thereon.  {Flinn  v.  Ferry, 
127  Cal.  648,  and  cases  cited.) 

It  is  equally  well  settled  that  in  case  the  defendant  goes 
to  trial  upon  the  theory  that  there  is  a  material  issue,  and 
allows  evidence  to  be  received  upon  such  issue  without  objec- 
tion in  any  way,  and  the  court  makes  a  finding  upon  such 
evidence,  upon  the  theory  that  the  proper  issue  is  made  by 
the  pleadings,  with  no  objection  from  either  party,  the  parties 
will  not,  nor  will  either  of  them,  be  allowed  here  for  the  first 
time  to  say  there  was  no  such  issue.  (McDougald  v.  Hulet, 
132  Cal.  163,  and  cases  cited;  Barbour  v.  Flick,  126  Cal.  632.) 
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We  are  aware  that  there  are  cases  in  which  the  defendant 
may,  after  judgment,  make  the  point  here  that  the  com- 
plaint fails  to  state  facts  snfiRcient  to  constitue  a  cause  of 
action.  But  the  rule  does  not  apply  to  the  facts  disclosed 
by  this  record.  We  cannot  allow  the  defendants  to  treat  an 
issue  as  made  by  their  answer,  allow  evidence  to  be  intro- 
duced upon  it,  and,  after  the  plaintiff  has  been  put  to  the 
expense  of  a  trial,  and  judgment  rendered  in  her  favor,  to 
say  here  for  the  first  time  that  the  complaint  does  not  show 
that  the  agreement  was  based  upon  a  consideration.  The 
ends  of  justice  would  not  be  subserved  by  such  rule. 

We  advise  that  the  judgment  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.      McFarland,  J.,  Henshaw,  J.,  Lorigan,  J, 


[S.  F.  No.  2292.    Department  Two.— January  30,  1903.] 

E.  W.  BANISTER,  Respondent,  v.  GEORGE  W.  CAMP- 
BELL, Appellant. 

Action  on  Foreign  Justice's'  Judgment^Gokclusiveness— Defense 
OF  Payment.— In  an  action  on  a  judgment  rendered  in  a  justice's 
court  of  another  state^  the  judgment  is  conelusiTe  against  all 
defenses  which  might  have  been  urged  in  the  justice's  court;  and 
a  defense  cannot  be  allowed  that  the  notes  sued  upon  in  the  justice's 
court  had  been  paid  before  the  judgment  was  rendered. 

Id.— Jurisdiction  of  Justice's  Court— Deposition  of  Justice.— Under 
section  1922,  it  was  proper  to  receive  the  deposition  of  the  justice 
who  rendered  the  judgment  showing  the  creation  and  jurisdiction 
of  the  justice's  court,  in  conformity  with  the  act  of  the  state 
providing  for  its  creation. 

Id.— Objection  to  Deposition — Best  Evidence— Creation  of  Court 

An  objection  to  the  deposition  of  the  justice  that  the  testimony 
was  irrelevant,  imcompetent,  and  immaterial,  does  not  include  the 
objection  that  it  was  not  the  best  evidence  of  the  creation  of  the 
justice's  court. 

Id.— Appeal— Argument— General  Assignment  of  Error.— A  general 
assignment  of  error  in  the  argument  upon  appeal  that  "the  court 
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erred  in  all  respects  to  which  exceptions  were  taken  bj  this  appel- 
lant as  described  in  the  record  herein, ' '  does  not  require  an  examina- 
tion of  the  record  bj  this  court  to  see  what  exceptions  were  taken 
hy  appellant. 

APPEAL  from  a  judgment  of  the  Superior  Court  o£  Ala- 
meda County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion. 

Edward  A.  Holman,  for  Appellant. 

A  judgment  of  the  justice's  court  of  a  sister  state  is  but 
prima  facie  evidence,  and  a  defense  on  the  merits  may  be 
pleaded  to  it.  (Freeman  on  Judgments,  sees.  577,  597;  Rob- 
inson V.  Prescott,  4  N.  H.  450 ;  Mahurin  v.  Bickford,  6  N.  H. 
567;  Taylor  v.  Barron,  30  N.  H.  78;^  Wood  v.  Wood,  78 
Ky.  624;  Rhorer  on  Interstate  Law,  p.  92.)  The  creation 
and  jurisdiction  of  the  justice's  court  was  not  proven  by 
proper  record  evidence  of  compliance  with  statute.  {Kelley 
V.  Kelley,  161  Mass.  Ill ;  *  Louis  v.  Wabash,  17  Mo.  App. 
340;  Corrigan  v.  Morris,  43  Mo.  App.  456.) 

J.  B.  Richardson,  for  Respondent. 

The  judgment  sued  upon  is  conclusive.  (Code  Civ.  Proc, 
sees.  1908,  1913;  Weir  v.  Vail,  65  CaL  466;  Glass  v.  Black- 
well,  48  Ark.  50;  2  Black  on  Judgments,  1st  ed.,  sec.  935.) 
The  jurisdiction  was  properly  proved.  (Code  Civ.  Proc, 
sec.  1922.)  The  lawful  exercise  of  jurisdiction  is  presumed. 
(Code  Civ.  Proc.,  sec.  1963.) 

Garoutte  &  Goodwin,  Amid  CuricR,  for  hearing  in  Bank. 

Sections  1921  and  1922  of  the  Code  of  Civil  Procedure 
only  contemplate  a  certified  transcript  of  the  proceedings 
before  the  justice,  and  have  no  application  to  the  creation  or 
jurisdiction  of  the  court  under  the  law,  which  cannot  be 
proved  by  the  justice.  The  jurisdiction  of  the  court  under 
the  law  must  be  proved  by  proving  the  law,  and  showing  by 
competent  evidence  compliance  with  its  terms  to  establish  the 
court.     {Field  v.  Cain,  9  N.  Mex.  283 ;  Pond  v.  Simons,  17 

»64  Am.  Dec.  281.  '42  Am.  St.  Bep.  389. 
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Ind.  App.  84;  Chicago  etc.  Ry.  Co.  v.  Campbell,  5  Kan.  App. 
423 ;  KeUey  v.  Eelley,  161  Mass.  lll.») 

COOPER,  C. — This  action  was  brought  to  recover  upon 
two  judgments,  rendered  by  a  justice  of  the  peace  in  the  city 
of  St.  Louis,  in  the  state  of  Missouri. 

Plaintiff  recovered  judgment,  from  which  defendant  ap- 
peals. The  record  shows  that  the  defendant,  as  a  defense  to 
the  judgments,  alleged  affirmatively  in  his  answer  that  the 
judgments  were  procured  in  the  justice  court,  in  the  state  of 
Missouri,  upon  two  certain  promissory  notes,  which  notes  had 
been  by  defendant  fully  paid  at  the  time  the  judgments  were 
procured ;  that  although  the  said  notes  had  been  so  paid,  the 
holder  thereof  had  kept  them,  refused  to  surrender  them,  and 
on  the  tenth  day  of  August,  1897,  the  day  this  defendant 
was  leaving  the  city  of  St.  Louis,  the  suits  were  brought  in 
the  justice  court,  and  summons  served  on  defendant.  In 
other  words,  the  affirmative  part  of  the  answer  contained 
matter  which,  if  true,  would  have  constituted  a  defense  to 
the  original  actions  in  the  justice's  court.  The  court  below, 
on  motion  of  plaintiff,  struck  out  such  affirmative  part  of 
the  answer,  and. this  ruling  is  the  principal  question  in  the 
case.  Can  a  defendant,  when  served  in  this  state  upon  a 
judgment  rendered  in  a  justice  court  in  a  sister  state,  inter- 
pose a  defense  going  to  the  merits  of  the  action  in  which 
the  justice's  judgment  was  rendered?  In  the  earlier  cases  the 
courts  of  England  treated  foreign  judgments  as  only  prima 
facie  evidence,  and  allowed  a  defense  to  them  upon  the  merits 
of  the  original  case  in  which  the  judgments  were  obtained. 
One  of  the  old  familiar  cases  is  Walker  v.  Witter,  1  Doug. 
1,  decided  in  the  court  of  Kings  Bench  in  1778,  upon  appeal 
from  a  judgment  given  upon  a  judgment  rendered  in  the 
supreme  court  of  Jamaica.  After  much  argument,  it  was 
finally  held  by  Lord  Mansfield,  the  other  judges  agreeing, 
that  while  such  judgments  constituted  good  grounds  of 
action,  they  might  be  examined  upon  their  merits  and  the 
facts  fully  gone  into.  In  Ckilbraith  v.  Neville,  1  Doug.  5, 
(note,)  Lord  Kenyon  expressed  serious  doubts  concerning 
the  doctrine  of  Walker  v.  Witter,  and  in  course  of  time  the 
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English  judges  receded  from  the  rule  of  that  case.  As  dis- 
approving its  doctrine,  and  aflSnriing  the  conclusiveness  of 
foreign  judgments  as  to  the  merits,  we  find  the  language  of 
Lord  EUenborough,  in  Tarieion  v.  Tarleton,  4  Maule  &  S, 
20 ;  of  Lord  Hardwicke,  in  Boucher  v.  Larson,  Cas.  t  Hardw. 
85,  89;  and  of  Lord  Chancellor  King,  in  Burroughs  v.  Jamr- 
ineau,  Mos.  1,  until,  in  1844,  in  Henderson  v.  Henderson,, 
6  Q.  B.  288,  Lord  Denman  intimated  that  a  plea  to  an  action 
on  a  colonial  judgment  ought  to  steer  clear  of  the  merits,  in 
which  case  he  said:  **For  whatever  constituted  a  defense  in 
that  court  ought  to  have  been  pleaded  there." 

Finally,  the  doctrine  of  Walker  v.  Witter  was  overthrown 
in  Bank  of  Australia  v.  Nias,  16  Q.  B.  717,  and  the  rule  di- 
rectly adjudged  that  a  plea  to  the  merits  upon  a  colonial 
judgment  otherwise  valid  was  bad,  and  the  law  has  since  been 
regarded  as  so  settled  in  England. 

In  discussing  the  question,  it  is  said  in  Bigelow  on  Es- 
toppel (p.  261) :  **The  result,  then,  finally  reached  in  the  courts 
of  England  is,  that  foreign  judgments,  strictly  so  called, 
and  colonial  judgments  stand  in  the  same  category  and  on  a 
perfect  equality,  so  far  as  the  matter  of  conclusiveness  is  con- 
cerned. In  either  case  any  plea  which  goes  to  the  merits  of 
the  action  upon  which  the  judgment  was  rendered,  whether 
impeaching  the  ruling  upon  the  law  or  the  decision  upon  the 
facts,  is  bad,  provided  the  judgment  was  not  otherwise  sub- 
ject to  impeachment." 

The  doctrine  of  the  early  English  cases  was  at  first  almost 
universally  accepted  in  this  country,  particularly  before  the 
adoption  of  the  constitution. 

The  fourth  article  of  the  constitution,  in  the  first  section, 
provides  that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  records  and  judicial  proceedings  of  every  other 
state.  The  American  courts  have,  since  the  adoption  of  the 
constitution,  almost  without  exception,  followed  the  modem 
English  rule  and  the  plain  dictates  of  the  constitution.  In 
Taylor  v.  Bryden,  8  Johns.  175,  decided  in  1811,  Chancellor 
Kent  said:  **To  try  over  again,'  as  of  course,  every  matter  of 
fact  which  had  been  duly  decided  by  a  competent  tribunal, 
would  be  disregarding  the  comity  which  we  justly  owe  to  the 
courts  of  other  states,  and  would  be  carrying  the  doctrine  of 
re-examination  to  an  oppressive  extent.    It  would  be  the  same 
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as  granting  a  new  trial  in  every  case  and  upon  every  ques- 
tion of  fact." 

In  Lazier  v.  Wescott,  26  N.  Y.  146,*  the  question  is  fully 
discussed,  and  the  rule  adopted  that  the  judgment  of  a  for- 
eign court  is  conclusive  upon  the  merits,  subject  to  be  im- 
peached by  proof  that  the  court  had  no  jurisdiction  of  the 
subject-matter  or  of  the  person  of  the  defendant,  or  that  the 
judgment  was  fraudulently  obtained.  Among  the  many 
cases  aflSrming  the  rule  may  be  mentioned  Silver  Lake  Bank 
V.  Hwrding,  5  Ohio,  545;  Glass  v.  BlackweU,  48  Ark.  50; 
Beal  V.  Smith,  14  Tex.  305;  Monroe  v.  Douglas,  4  Sand.  Ch. 
126. 

In  Chitty  on  Contracts  (11th  Am.  ed.,  vol.  2,  p.  1177)  the 
rule  is  thus  clearly  stated:  "But  the  rule  may  now  be  taken 
to  be :  that  if  a  question  has  been  decided  by  such  a  court,  in 
a  proceeding  in  personam,  between  parties  properly  brought 
before  it,  this  will  preclude  an  inquiry  in  our  courts  between 
the  same  parties  into  the  merits  of  the  case  upon  the  facts  so 
found;  for  this  reason,  that  whatever  constituted  a  defense 
in  the  foreign  court,  ought  to  have  been  pleaded  there." 

The  rule  as  above  stated  is  made  the  rule  in  this  state  by 
our  codes.  It  is  provided  in  the  Code  of  Civil  Procedure 
(sec.  1913)  that,  with  certain  exceptions,  the  effect  of  a 
"judicial  record  of  a  sister  state  is  the  same  in  this  state  as 
in  the  state  where  it  was  made."  It  is  provided  in  the  Code 
of  Civil  Procedure  (sec.  1908)  that  a  judgment  in  this  state, 
by  a  court  having  jurisdiction,  is  conclusive  in  respect  to  the 
matter  directly  adjudged  "between  the  parties  and  their 
successors  in  interest  by  title  subsequent  to  the  commencement 
of  the  action  or  special  proceeding,  litigating  for  the  same 
thing  under  the  same  title  and  in  the  same  capacity,  provided 
they  have  notice,  actual  or  constructive,  of  the  pendency  of 
the  action  or  proceeding." 

And  section  1916  provides  that  "Any  judicial  record  may 
be  impeached  by  evidence  of  a  want  of  jurisdiction  in  the 
court  or  judicial  officer,  of  collusion  between  the  parties,  or  of 
fraud  in  the  party  offering  the  record,  in  respect  to  the 
proceedings." 

In  this  case  the  justice  court  had  jurisdiction.  The  de- 
fendant alleges  that  he  was  served  with  summons.     He  ap- 
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peared  in  the  original  cases  before  the  justice  and  defended 
the  actions,  and  then  and  there  was  the  time  for  him  to  have 
shown,  if  he  could  do  so,  that  the  notes  had  been  paid.  He 
will  not  now  be  heard  as  to  the  merits  of  the  cases  in  which  the 
judgments  were  rendered. 

It  is  earnestly  contended  that  the  plaintiff  was  required  to 
prove  that  the  justice  court  was  legally  brought  into  existence, 
by  being  divided  into  a  justice  district  of  the  city  of  St.  Louis, 
under  the  act  providing  for  its  creation,  and  a  report  of 
certain  judges  of  the  city.  The  claim  is  made  that  the  evi- 
dence received  was  not  the  primary  evidence,  and  that  the 
report  duly  filed,  or  a  certified  copy  thereof,  was  the  best 
evidence;  but  that  the  court  allowed  the  deposition  of  the 
justice  for  the  purpose  of  proving  such  jurisdiction  and  dis- 
tricting the  city.  We  deem  it  sufficient  to  say  that  it  is 
expressly  provided  in  the  Code  of  Civil  Procedure  (sec.  1922) 
that  ''such  judgment,  proceedings,  and  jurisdiction  may  also 
be  proved  by  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  examination 
as  a  witness."  Not  only  this,  but  the  objection  made  to  the 
evidence  was,  that  it  is  irrelevant,  incompetent,  and  imma- 
terial. It  was  not  objected  to  upon  the  ground  that  it  was 
not  the  best  evidence.  {Braly  v.  Beese,  51  Cal.  463 ;  Everson 
V.  Mayhew,  85  Cal.  10.) 

The  general  objection  that  the  ''court  erred  in  all  respects 
to  which  exceptions  were  taken  by  this  appellant,  as  described 
in  the  record  herein,"  does  not  demand  of  us  an  examination. 
We  will  not,  upon  such  assignment,  examine  the  record  to  see 
what  exceptions  were  taken  by  appellant  {People  v.  Cebullay 
137  Cal.  314.) 

The  judgment  should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 
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Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank,  and 'filed  the  following  opinion  on  the  28th  of 
Febniary,  1903:— 

BEATTY,  C.  J.,  dissenting.— I  dissent  from  the  order 
denying  a  rehearing. 

There  was  no  competent  evidence  of  the  existence  of  the 
court  upon  whose  judgments  the  action  is  founded. 

The  statute  of  Missouri,  under  which  alone  said  court  could 
have  been  called  into  existence,  devolved  upon  certain  judicial 
oflBcers  of  the  city  of  St.  Louis  the  duty  of  dividing  the  city 
into  districts,  and  of  defining  their  boundaries,  in  each  of 
which  a  justice  of  the  peace  was  to  be  elected.  The  division 
made  by  them  was  required  to  be  accurately  and  fully 
described  in  a  signed  report,  which  was  to  be  filed  in  the 
olBSce  of  the  clerk  of  the  circuit  court,  and  certified  copies 
thereof  in  certain  other  public  ofl5ces.  Of  this  report  so  filed, 
and  of  the  districts  thereby  created,  all  courts  exercising 
jurisdiction,  original  or  appellate,  in  or  over  the  city,  were 
required  to  take  judicial  notice.  Under  this  law  it  is  clear 
that  upon  any  question  as  to  the  existence  of  such  districts, 
or  any  of  them,  the  courts  of  Missouri  would  be  absolutely 
concluded  by  the  official  report,  just  as  they  would  be  bound 
by  the  terms  of  the  statute  if,  by  statute,  the  legislature  had 
directly  defined  a  district  without  the  intervention  of  a  com- 
mission or  other  subordinate  agency — that  is  to  say,  in  the 
absence  of  the  report,  there  would  be  for  the  courts  of  Mis- 
souri no  districts  and  no  justices.  If  this  would  be  the  result 
in  Missouri,  the  same  result  follows  here ;  and  since  we  cannot 
take  judicial  notice  of  the  report,  its  terms  and  existence  must 
be  proved  either  by  a  duly  certified  copy  or  by  other  com- 
petent evidence. 

But  no  evidence  whatever  was  introduced  to  show  that  any 
division  had  ever  been  made  or  report  filed.  There  was  con- 
sequently no  proof  of  the  existence  of  a  fourth  district,  and, 
necessarily,  a  total  failure  to  prove  that  there  was  any  court 
to  render  the  judgments  alleged.  Specific  and  repeated  objec- 
tions were  made  by  the  defendant  at  the  trial  to  the  evidence, 
upon  the  ground  that  there  was  no  proof  of  the  districting  of 
the  city;  and  if,  as  I  believe,  this  was  a  fatal  defect  in 
plaintiff's  case,  there  can  be  no  question  as  to  the  right  of 
the  appellant  to  avail  himself  of  the  objection  here. 
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Sections  1921  and  1922  of  the  Code  of  Civil  Procedure  do 
not  enable  a  person  claiming  to  be  justice  of  the  peace  to 
prove  by  his  oath  or  certificate  the  existence  of  the  court. 
When  the  existence  of  the  court  has  been  established,  the  fact 
that  a  particular  person  was  the  justice  of  that  court  may  be 
proved  by  his  oath  or  certificate,  and  also  the  facts  giving  the 
court  jurisdiction  of  the  parties  and  the  law  giving  it  juris- 
diction of  the  subject-matter.  All  these  things  may  be  proved 
by  the  justice,  but  the  existence  of  a  court  must  first  be 
proved,  either  by  the  law  creating  it  or,  as  in  this  instance, 
by  the  acts  of  a  commission  acting  in  pursuance  of  the  law, 
before  it  can  appear  that  there  is  any  justice. 


[Crim.  No.  933.    Department  Two.— February  3,  1903.] 

THE   PEOPLE,  Eespondent,  v.  DAISY  JACKSON,   Ap- 
pellant. 

Criminal  Law— Appeal— Okder  Denying  Arrest  of  Judgment.— An 
order  denying  a  motion  in  arrest  of  judgment  in  a  criminal  case  is 
not  appealable,  and  an  appeal  therefrom  must  be  disregarded. 

Id.— Presumption  upon  Appeal — Commitment  by  Magistrate — Ab- 
sence or  Bill  or  Exceptions.— Upon  appeal  from  a  conviction  of 
felony,  under  an  information,  in  the  absence  of  a  bill  of  exceptions, 
it  must  be  presumed  that  the  defendant  was  legally  committed  by  a 
magistrate,  and  that  the  court  properly  denied  a  motion  to  set 
the  information  aside. 

Id.— Embezzlement- Bequested  Instructions  as  to  Larceny.— Upon 
the  trial  of  an  information  for  embezzlement,  where  the  evidence, 
without  conflict,  showed  that  the  crime  committed  was  embezzlement, 
and  nothing  else,  requested  instructions  as  to  the  crime  of  larceny 
were  properly  refused. 

Id.— Fraudulent  Conversion  or  Intrusted  Property— Intention  to 
Eestore— Instruction  as  to  Temporary  Deprivation.- One  who 
has  fraudulently  converted  intrusted  property  or  the  proceeds  thereof 
to  his  own  use  is  guilty  of  embezzlement,  notwithstanding  his 
intention  to  restore  the  embezzled  property.  In  an  instruction  that 
''the  property  must  have  been  appropriated  and  converted  to  the 
use  of  the  party  to  whom  it  has  been  intrusted,  with  the  intent 
either  temporarily  or  permanently  of  depriving  the  owner  of  such 
property,"  the  use  of  the  word  "temporarily"  is  not  objectionable. 

Id.— Presumption  of  Fraudulent  Intent — Objectionable  Instruc- 
tion— Harmless  Error.— An  instruction  that  "a  fraudulent  and 
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felonious  intent  is  presumed  from  the  deliberate  commission  of  an 
unlawful  act>or  the  purpose  of  injuring  another/'  is  objectionable 
for  its  comprehensive  statement;  but  where,  construed,  as  it  should 
be,  with  the  other  instructions  given,  the  jury  must  have  applied 
it  to  the  acts  only  which  went  to  make  up  the  crime  charged,  it 
could  do  the  defendant  no  harm. 
Id.— EviDENCs— Declasations  op  Dependant— Absence  op  Threat  or 
Inducement.— In  order  to  lay  a  foundation  for  the  admission  of 
the  declarations  of  the  defendant,  it  was  proper  to  ask  the  prosecut- 
ing witness  whether  prior  to  the  statement  he  made  any  threats  or 
promise  of  reward,  or  advised  or  offered  any  inducements,  in  regard 
to  the  defendant's  statement.  Such  questions  called  for  facts,  and 
not  for  the  conclusions  of  the  witness;  and  when  such  questions 
were  answered  in  the  negative,  the  testimony  was  a  clear  statement 
of  the  absence  of  any  threat  or  inducement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial. 
N.  H.  Conklin,  Judge. 

The  facts  are  stated  in  the  opinion. 

Dadmun  &  Escobar,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

GRAY,  C. — This  is  an  appeal  by  defendant  from  a  judg- 
ment convicting  her  of  the  crime  of  embezzlement  and  from 
an  order  denying  her  motion  for  a  new  trial. 

There  is  also  an  attempted  appeal  from  an  order  denying 
defendant's  motion  in  arrest  of  judgment;  but  as  there  is  no 
authority  of  law  for  the  same,  it  may  be  disregarded.  (Peo- 
ple V.  Sansome,  98  Cal.  235.) 

1.  The  first  point  made  by  appellant  is,  that  the  informa- 
tion should  have  been  set  aside  on  her  motion  made  in  the  trial 
•court,  becausie  defendant  had  not  been  legally  examined  and 
committed  by  a  magistrate. 

There  is  no  bill  of  exceptions  or  other  record  before  us 
upon  which  to  predicate  this  point,  and,  in  the  absence  of  any 
showing  in  the  matter,  we  must  presume,  in  support  of  the 
judgment,  that  the  defendant  was  legally  committed.  A  bill 
of  exceptions  was  proposed  in  the  court  below  involving  this 
question,  but  the  court  refused  to  settle  it.    An  appeal  was 
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taken  from  fhe  order  of  refnsal,  and  said  appeal  was  recently 
dismissed  by  this  court.  (See  People  v.  Jackifon,  70  Pac.  918^ 
No.  942.) 

2.  The  instructions  asked  by  defendant,  and  based  on  the 
theory  that  there  was  some  evidence  upon  which  the  con- 
elusion  might  be  reached  that  defendant's  crime  was  larceny, 
and  not  embezzlement,  were  properly  refused,  because  the 
evidence,  without  conflict,  showed  the  crime  to  be  embezzle- 
ment and  nothing  else.  It  was  shown  that  defendant  hired  the 
horse  and  buggy  which  she  subsequently  embezzled  from  a 
livery-stable  in  San  Diego,  whi^h  she  had  similarly  patronized 
before  j  that  she  said  she  wanted  to  drive  to  Sunnyside,  about 
twelve  miles  from  San  Diego,  and  would  be  back  the  evening 
of  that  same  day.  She  did  not  drive  to  Sunnyside,  however, 
but  drove  to  several  places  in  San  Diego,  and  a  few  hours 
after  leaving  the  stable  with  the  horse  and  buggy  was  joined 
by  a  young  colored  man,  shipped  her  trunk  by  rail  to  Lob 
Angeles,  and,  with  the  young  man,  set  out  for  the  last-named 
place  in  the  buggy,  where  she  and  the  young  man  arrived  the 
evening  of  the  following  day,  having  thus  traveled  a  distance 
of  one  hundred  and  thirty-three  miles.  The  defendant  was 
a  witness  in  her  own  behalf,  and  testified  that  she  intended  to 
go  to  Sunnyside  when  she  hired  the  horse  and  buggy,  and 
intended  to  return  the  same  day,  but  that  the  girl  who  was 
going  with  her  disappointed  her,  and  that  she  then  went  to 
Los  Angeles  in  company  with  the  young  colored  man.  On 
this  evidence  there  was  no  room  for  instructions  as  to  larceny, 
because  the  evidence  showed  affirmatively  that  the  conveyance 
was  obtained  without  any  criminal  purpose  or  intention  of 
converting  it  to  her  own  use,  and  that  the  latter  intention 
must  have  been  formed  some  time  after  she  was  intrusted 
with  the  property.    (See  People  v.  Salorse,  62  Cal.  139.) 

3.  The  jury  was  instructed  that  "the  property  must  have 
been  appropriated  and  converted  to  the  use  of  the  party  to 
whom  it  had  been  intrusted,  with  the  intent,  either  tem- 
porarily or  permanently,  of  depriving  the  owner  of  such 
property."  The  word  ** temporarily*'  in  this  instruction  is 
complained  of.  We  see  no  just  ground  of  complaint.  Section 
512  of  the  Penal  Code  provides:  **The  fact  that  the  accused 
intended  to  restore  the  property  embezzled,  is  no  ground  of 
defense  or  of  mitigation  of  punishment,  if  it  has  not  been 
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restored  before  an  information  has  been  laid  before  a  magis- 
trate, charging  the  commission  of  the  offense."  Section  507 
of  the  Penal  Code,  defining  embezzlement,  does  not  require 
an  ''intent  to  steal"  to  constitute  the  crime,  but  makes  him 
guilty  "who  fraudulently  converts  the  same  or  the  proceeds 
thereof  to  his  own  use."  The  language  of  the  code  seems 
clearly  to  imply  that  the  fraudulent  purpose  to  convert  to 
one's  own  use  may  be  coupled  with  an  intention  thereafter 
to  restore  the  property  to  the  true  owner,  and  still  the  party 
be  guilty  of  the  crime  of  embezzlement  as  defined  in  the 
statute.  The  qualification  in  thj  instruction  complained  of  is 
therefore  in  accord  with  the  law  of  this  state  on  the  subject 
of  embezzlement,  and  is  free  from  error.  The  case  of  Ex  parte 
Hedley,  31  Cal.  109,  cited  by  appellant,  dealt  with  a  statute 
differing  from  the  present  code,  in  that  it  made  the  "purpose 
to  steal"  an  element  of  the  crime  of  embezzlement.  At  the 
same  time  the  case  is  authority  for  the  proposition  that  "em- 
bezzlement is  what  the  statute  has  made  it  to  be."  The 
instruction,  standing  alone,  might  be  objectionable  for  reasons 
other  than  those  urged  by  appellant,  but  it  is  to  be  read  with 
the  other  instructions  more  fully  defining  the  crime,  and  thus 
read  we  see  no  error  in  it. 

4.  We  think  appellant's  objection  to  that  part  of  the 
instructions  which  reads  as  follows,  "A  fraudulent  and 
felonious  intent  is  presumed  from  the  deliberate  commission  of 
an  unlawful  act  for  the  purpose  of  injuring  another,"  is  not 
altogether  without  foundation.  It  does  not  necessarily  follow 
that  a  party  intends  fraud  because  he  deliberately  commits 
an  unlawful  act  for  the  purpose  of  injuring  another.  The 
"unlawful  act"  may  be  an  act  of  personal  violence  intended 
simply  to  injure  the  person,  or  it  may  be  intended  only  to 
injure  the  character  and  in  no  way  directed  at  the  property 
or  property  rights  of  the  person.  In  any  of  these  instances  it 
would  be  very  difficult  to  deduce  a  fraudulent  purpose  from 
the  act.  But  in  this  case  there  were  no  acts  of  defendant 
before  the  jury  from  which  to  infer  any  criminal  intent, 
except  the  acts  which  went  to  make  up  the  very  crime  with 
which  she  was  charged,  and  which  were  pertinent  to  establish 
that  crime.  The  jury  of  necessity,  therefore,  must  have  ap- 
plied the  instruction  to  those  facts  alone;  and  thus  applied 
it  could  do  the  defendant  no  harm, 
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Again,  the  portion  of  the  instruction  objected  to  should  be 
read  and  construed  with  all  the  instructions  given ;  and  read- 
ing it  thus  it  is  still  more  clearly  made  to  appear  that  the 
defendant  suffered  no  injury  by  it 

5.  There  is  nothing  in  the  contention  that  the  oflfense  of 
embezzlement  was  not  made  out  by  the  evidence. 

6.  The  prosecution,  in  laying  a  foundation  for  the  intro- 
duction  of  declarations  of  defendant  in  evidence,  and  to 
show  that  the  declarations  were  free  and  voluntary,  asked  a 
witness  the  following  preliminary  questions:  "Did  you  make 
any  threat  before  she  made  any  statement — that  is,  any  threat 
towards  her  in  regard  to  making  a  statement  T' — ^*'You  may 
state,  Mr.  Marks,  whether  there  was  any  promise  of  reward 
or  any  threat  made  by  you  at  that  time  before  the  defendant 
made  any  statement  touching  the  matter." — ^'^ State  whether 
or  not  you  advised  her  it  would  be  better  for  her  to  make  any 
statement  touching  the  matter  before  she  made  any  state- 
ment."— ^**  State  whether  or  not  you  offered  her  any  induce- 
ment whatever  to  make  any  statement  that  she  did  make  at 
the  time."  These  questions  were  all  answered  in  the  negative. 
Appellant  contends  now  that  these  questions  called  only  for 
the  opinions  and  conclusion  of  the  witness,  and  that  his 
objections  thereto  should  have  been  sustained  on  that  ground. 
We  see  no  force  in  the  objection.  The  questions  called  for 
facts  within  the  actual  knowledge  of  the  witness.  In  one 
sense  the  answers  of  the  witness  were  mere  conclusions,  it  is 
true ;  but  they  were  the  immediate  conclusions  of  an  eye-and- 
ear  witness,  drawn  from  what  he  heard  and  saw.  The  testi- 
mony was  of  a  negative  character,  in  which  the  witness  testified 
not  to  the  existence  of  a  fact  exactly,  but  to  the  absence  of  a 
fact  rather,  and  for  him  to  say  that  he  did  not  make  **any 
threat,"  did  not  oflfer  **any  inducement,"  was  as  clear-cut 
and  plain  a  statement  of  the  absence  of  any  threat  or  induce- 
ment as  could  well  be  conceived.  In  no  just  sense  can  such 
testimony  be  classed  as  mere  opinion  evidence.  The  witness 
could  not  state  what  was  "actually  said"  on  that  subject, 
because  nothing  at  all  was  said  about  the  matter.  The  counsel 
for  defendant  had  ample  opportunity  to,  and  did  in  fact, 
cross-examine  the  witness;  but  no  attempt  was  made  in  that 
way  or  in  any  other  manner  to  show  that  the  so-called  con- 
clusions of  the  witness  were  not  correct. 
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We  see  no  prejudicial  error  in  the  record,  and  advise  that 
the  judgment  and  order  denying  a  new  trial  be  affirmed. 

Eaynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  affirmed. 

McFarlandy  J.,  Lorigan,  J.,  Henshaw,  J. 


[Grim.  No.  936.    Department  Two.— February  3,  1903.] 

THE   PEOPLE,  Kespondent,   v.   FRED   DERBEBT,   Ap- 
pellant. 

Criminal  Law— Kape— Interooxjese  wrra  Young  Feicale.— Under 
section  261  of  the  Penal  Code,  it  is  a  felony  to  have  sexual  inter- 
course with  a  female  under  the  age  of  sixteen  years,  regardless 
of  the  fact  whether  she  consents  or  not,  or  of  what  may  be  her 
moral  guilt. 

Id Misconduct  or  District  Attorney It  was  misconduct  on  the 

part  of  the  district  attorney  to  persist,  against  a  ruling  of  the 
court,  in  asking  improper  questions  so  as  to  leave  the  impression  ' 
on  the  minds  of  the  jurors  that  the  defendant  had  committed  other 
crimes,  lind  had  changed  his  name.  Such  matters  were  not  material 
to  the  issue  being  tried,  and  the  district  attorney  should  not  have 
asked  the  improper  questions,  even  if  no  objection  had  been  made 
to  them.  It  is  his  duty  to  aid  the  court  in  giving  a  fair  trial  to  the 
defendant,  on  legal  evidence  alone. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sono- 
ma County.   Albert  G.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion. 

Ross  Campbell,  for  Appellant.    • 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr.. 
Deputy  Attorney-General,  for  Respondent 

COOPER,  C. — The  defendant  was  charged  with  the  crime 
of  rape,  in  having  sexual  intercourse  with  a  female  under  the 
age  of  sixteen  years.    He  was  found  guilty  as  charged,  and 
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sentenced  to  the  state  prison  for  thirty  years.  It  appears 
from  the  testimony  that  the  girl  was  about  twelve  years  of 
-age,  but  was  large,  thoroughly  developed  in  her  sexual  organs, 
and  as  mature  as  the  ordinary  woman  in  the  prime  of  life. 
The  defendant  had,  with  her  consent,  had  sexual  intercourse 
with  her  on  several  occasions.  It  does  not  appear  that  he 
seduced  her,  or  that  he  used  any  force  or  undue  influence  to 
accomplish  the  act.  At  common  law  it  was  not  a  crime  to  have 
sexual  intercourse  with  a  female  over  the  age  of  ten  years 
with  her  consent.     (1  Hale's  Pleas  of  the  Crown,  630.) 

It  was  enacted  by  18  Eliz.,  chap.  7,  sec.  4:  "That  if  any  per- 
son shall  unlawfully  and  carnally  know  and  abuse  any  woman- 
child  under  the  age  of  ten  years,  every  such  unlawful  and 
carnal  knowledge  shall  be  a  felony,  and  the  offender  thereof, 
being  duly  convicted,  shall  suffer  as  a  felon  without  allowance 
of  clergy.'* 

The  common  law,  founded  upon  the  experience  of  ages,  has 
been  changed  by  statutes  to  some  extent  in  England  and  in 
most  of  the  states.  It  was  said  by  Lord  Macaulay  in  History 
of  England  (vol.  1,  chap.  2),  in  speaking  of  the  rigid  laws  of 
the  Puritans  during  the  times  of  Cromwell:  ** Against  the 
lighter  vices,  the  ruling  faction  waged  war  with  a  zeal  little 
tempered  by  humanity  or  common  sense.  .  .  .  The  illicit 
intercourse  of  the  sexes,  even  where  neither  violence  nor 
seduction  was  imputed,  where  no  public  scandal  was  given, 
where  no  conjugal  right  was  violated,  was  made  a  mis- 
demeanor." 

In  Bishop's  New  Criminal  Law  (vol.  2,  sec.  1132)  it  is  said: 
"Though  we  have  almost  no  direct  decision  to  guide  us,  yet  by 
established  principles  the  common  law  of  this  country  makes 
the  unlawful  carnal  knowledge  of  a  girl  who  consents,  while 
between  ten  and  twelve  years  old,  indictable  as  a  misde- 
meanor; below  ten  indictable  probably  as  a  felony;  if  not, 
then  indictable  as  a  misdeipeanor." 

Our  Penal  Code  (sec.  261)  has  made  it  a  felony  to  have 
sexual  intercourse  with  a  female  under  the  age  of  sixteen 
years,  regardless  of  the  fact  as  to  whether  she  consents  or 
not;  and  this  court  has  upheld  the  statute.  {People  v.  Vann, 
129  Cal.  118,  and  cases  cited.)  No  matter  what  views  the 
courts  may  entertain  as  to  the  policy  of  the  statute,  it 
is    their    duty    to    uphold    it.       (People    v.    Curiale,    137 
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Cal.  534.)  Under  the  statute  the  girl  may  be  the  older  and 
more  aggressive  of  the  two,  and  the  real  seduijer,  if  either 
may  be  said  to  be  such.  She  may  be  a  common  prostitute  and 
seduce  a  boy  of  fifteen,  and  yet  in  such  case  the  boy  is  guilty 
of  a  felony,  while  to  her  the  law  awards  no  punishment.  The 
courts  in  such  case  can  only  look  carefully  to  the  record  to 
see  that  no  prejudicial  error  has  occurred.  In  a  case  like  this, 
where  the  offense  was  not  such  at  common  law,  where  in  many 
jurisdictions  it  would  at  most  be  only  a  misdemeanor,  and 
where  the  defendant  was  sentenced  for  a  period  beyond  his 
expectancy  of  life,  it  seems  to  us  that  the  court  should  look 
with  the  utmost  care  to  every  legal  question  raised  that  might 
have  tended  to  injure  the  defendant  during  the  trial. 

It  is  claimed  that  the  persistent  conduct  of  the  district 
attorney  in  asking  improper  questions  during  the  trial,  and 
making  improper  insinuations,  was  such  error  that  the  case 
should  be  reversed,  and  with  this  contention  we  agree. 

Joseph  Bauer,  the  father  of  the  prosecutrix,  was  called  as 
a  witness  for  the  people.  He  testified  to  having  signed  the 
complaint  in  the  justice  court.  He  was  then  asked  by  the 
district  attorney  the  following  question: — 

**Q.  Do  you  know  where  the  defendant  was  at  that  timet 

**A.  He  was  in  the  jug. 

^'Mr.  CampbeU. — ^We  object  to  that. 

*^The  Court. — I  think  that  is  objectionable. 

^'Mr.  Berry. — We  want  to  show  that  he  did  not  come  into 
the  justice  court  and  swear  to  that  complaint  on  information 
and  belief.  For  that  purpose  we  want  to  show  that  this 
defendant  was  in  jail  at  that  time  on  another  charge. 

^^Mr.  Campbell. — ^We  take  an  exception  to  the  district 
attorney's  remarks. 

^^The  Court. — The  jury  will  disregard  that  statement." 

The  court,  it  will  be  observed,  correctly  held  that  the  dis- 
trict attorney  could  not  prove  that  defendant  was  in  jail 
on  a  charge  of  a  different  crime.  It  also  correctly  told  the 
jury  to  disregard  the  statement  of  the  district  attorney. 
But  immediately  afterwards  the  district  attorney  asked  the 
following  question: — 

**Q.  What  was  the  defendant  arrested  for  at  the  time 
you  were  in  the  justice  court? 

"A.    He  drove  me  out  of  the  house." 
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The  court  again  promptly  sustained  an  objection  to  the 
question.  The  district  attorney,  notwithstanding  the  two 
rulings  of  the  court,  then  said,  in  the  hearing  of  the  jury: — 

'*If  your  honor  please,  it  has  been  shown  that  he  was 
arrested,  and  we  wish  to  show  that  he  was  arrested  on  another 
charge." 

The  defendant's  counsel  again  took  exception  to  the  re- 
marks of  the  district  attorney,  but  the  court  does  not  appear 
to  have  made  any  reply. 

The  defendant  was  a  witness  in  his  own  behalf,  and  testified 
that  the  father  of  the  prosecutrix  slept  in  the  same  bed  with 
her  at  one  time  about  two  months  before  defendant  was  ar- 
rested. In  cross-examination,  the  district  attorney  asked 
defendant  the  following  questions: — 

'*Q.  You  say  you  were  arrested.  What  were  you  arrested 
forr' 

**Q.  Mr.  Derbert,  or  Mr.  Ranch,  is  that  true  that  during 
the  last  few  months  that  you  have  been  upon  that  place  that 
you  have  terrorized  not  only  Bauer,  but  all  of  those  chil- 
dren!'' 

"Q.  Is  it  not  true  that  you  told  the  prosecutrix  in  this 
case  that  you  had  had  trouble  several  times  and  that  you  had 
changed  your  name  four  times?" 

The  court  promptly  sustained  objections  to  all  these  ques- 
tions, but  that  did  not  cure  the  error.  It  clearly  appears 
that  the  object  of  the  district  attorney  was  to  leave  the  im- 
pression upon  the  mind  of  the  jury  that  defendant  had 
committed  other  crimes,  and  that  he  had  changed  his  name* 
His  questions  were  directly  in  face  of  the  rulings  of  the  court, 
and  certainly,  with  the  knowledge  that  the  court  would  not 
permit  them  to  be  answered.  The  object  was  to  ask  the 
questions  and  not  to  get  the  answers.  The  defendant  was 
being  tried  upon  a  charge  concerning  which  public  passion 
and  prejudice  usually  usurps  the  place  of  reason  and  evidence. 
He  was  certainly  entitled  to  be  tried  for  the  crime  charged 
in  the  information,  and  for  no  other  or  different  crime. 
That  he  had  been  in  trouble  before,  if  true,  as  intimated  to 
the  jury,  was  not  material.  That  he  had  changed  his  name 
four  times,  if  true,  as  intimated  to  the  jury,  was  not  material 
to  the  issue  being  tried.  That  he  had  been  before  arrested 
on  some  other  charge,  if  true,  was  not  material,  nor  should  it 
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have  been  intimated  to  the  jury  that  such  was  the  case.  The 
reasons  set  forth  fully  by  Mr.  Justice  McFarland  in  People 
V.  Wells,  100  Cal.  459,  apply  here.    It  was  there  said : — 

'*It  would  be  an  impeachment  of  the  legal  learning  of  the 
counsel  for  the  people  to  intimate  that  he  did  not  know  the 
question  to  be  improper  and  wholly  unjustifiable.  Its  only 
purpose,  therefore,  was  to  get  before  the  jury  a  statement, 
in  the  guise  of  a  question,  that  would  prejudice  them  against 
appellant.  If  counsel  had  no  reason  to  believe  the  truth  of  the 
matter  insinuated  by  the  question,  then  the  artifice  was  most 
flagrant;  but  if  he  had  any  reason  to  believe  in  its  truth,  still 
he  knew  that  it  was  a  matter  which  the  jury  had  no  right 
to  consider.  The  prosecuting  attorney  may  well  be  assumed 
to  be  a  man  of  fair  standing  before  the  jury ;  and  they  may 
well  have  thought  that  he  would  not  have  asked  the  question 
unless  he  could  have  proved  what  it  intimated  if  he  had  been 
allowed  to  do  so.  »  .  .  The  wrong  and  the  harm  was  in  the 
asking  of  the  question.  ...  It  is  too  much  the  habit  of 
prosecuting  oflScers  to  assume  beforehand  that  a  defendant 
is  guilty,  and  then  expect  to  have  the  established  rules  of 
evidence  twisted,  and  all  the  features  of  a  fair  trial  distorted, 
in  order  to  secure  a  conviction.  If  a  defendant  cannot  be 
fairly  convicted,  he  should  not  be  .convicted  at  all ;  and  to  hold 
otherwise  would  be  to  provide  ways  and  means  for  the  con- 
viction of  the  innocent.'* 

The  same  views  have  been  often  expressed  by  this  court. 
(People  V.  Devine,  93  Cal.  231 ;  People  v.  Lee  Chuck,  78  Cal. 
327 ;  People  v.  Bowers,  79  Cal.  415 ;  People  v.  Ah  Len,  92  Cal. 
282.*) 

In  the  late  case  of  People  v.  VaUiere,  127  Cal.  66,  it  was 
held  error  for  the  district  attorney,  in  his  argument  to  the 
jury,  to  refer  to  a  fact  as  true  which  had  been  ruled  out  as 
improper.     In  the  opinion  it  is  said: — 

**In  my  opinion,  the  examination  was  inexcusable,  and  the 
statements  contained  in  the  closing  address  were  an  outrage 
upon  justice,  which  ought  not  to  be  allowed  to  pass.  The 
court  promptly  rebuked  the  attorney,  but  that  did  not  cure 
the  injury.  Rebukes  do  not  seem  to  have  any  effect  upon 
prosecuting  officers,  and  probably  as  little  upon  juries.  The 
1 27  Am.  St.  Bep.  103. 
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only  way  to  secure  fair  trials  is  to  set  verdicts  so  procured 
aside." 

The  above-cited  cases  follow  the  rule  in  other  jurisdictions. 
{Gale  V.  People,  26  Mich.  161;  Leahy  v.  State,  31  Neb.  566; 
Turner  v.  Henniker,  41  N.  H.  317;  State  v.  Trott,  36  Mo. 
App.  29.) 

Nor  is  the  case  of  People  v.  Molina,  126  Cal.  506,  in  con- 
flict with  the  rule  herein  stated.  In  that  case  it  was  held 
that  the  remarks  of  the  district  attorney  during  his  argument 
to  the  jury  were  not  such  as  to  justify  a  reversal.  In  tiie 
opinion,  in  speaking  of  the  remarks,  it  is  said:  ''There  is  no 
statement  of  any  fact  pertinent  to  the  issue  not  in  evidence. 
There  is  no  charge  against  the  character  of  the  defendant  or 
his  good  name.  There  is  no  charge  that  he  has  been  guilty  of 
any  offense  or  offenses  other  than  charged  in  the  informa- 
tion." 

In  this  case  the  district  attorney  was  a  sworn  officer  of  the 
law,  with  a  duty  to  perform  under  his  oath  of  office.  He 
should  have  been  careful  not  to  ask  any  improper  questions, 
even  if  no  objection  had  been  made  to  them.  He  should  have 
looked  not  only  to  the  vindication  of  the  law,  but  also  to  the 
rights  of  defendant.  He  should  have  aided  the  court  in 
giving  the  defendant  a  fair  trial  upon  legal  evidence,  and 
that  alone.  Then,  let  the  consequences  fall  where  they  may, 
his  duty  would  have  been  performed. 

It  follows  that  the  judgment  should  be  reversed.' 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.     McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[Crim.  No.  937.    Department  Two — February  4,  1903.] 

THE  PEOPLE,  Respondent,  v.  W.  F.  B.  GOODRICH,  Ap- 
pellant. 

Criminal  Law— Embezzlement — Insuppicient  Proop— Purchase  op 
Launch— Failure  to  Prove  Non-Payment.— A  conyiction  of  em- 
bezzlement of  a  steam  launch  as  being  the  property  of  another 
person,  intrusted  to  the  defendant,  and  feloniously  converted  by  him 
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to  his  own  use,  is  not  sustained  by  the  evidence,  where  it  appears 
that  the  steam  launch  was  purchased  by  the  defendant  from  such 
other  person^  and  there  is  no  proof  that  the  purchase  price  was  not 
paid. 
Id.— Sale— Passage  of  Titlk— Burden  of  Proof.— If  the  title  passed 
to  the  defendant  when  the  launch  was  sold,  he  could  not  embezzle 
it;  and  if  it  was  a  sale  on  condition  that  the  purchase  money  should 
be  paid,  it  was  incumbent  on  the  prosecution  to  prove  that  it  had 
not  been  paid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and^  from  an  order  denying  a  new  trial. 
Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  V.  Scanlan,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

COOPER,  C. — The  defendant  was  accused  by  the  district 
attorney  of  the  crime  of  embezzlement,  alleged  to  have  been 
committed  on  the  sixteenth  day  of  November,  1901,  by  the 
unlawful  and  felonious  conversion  to  his  own  use  of  one 
launch,  the  property  of  one  Hugh  McDade,  the  said  prop- 
erty having  been  intrusted  to  the  said  defendant,  and  the 
conversion  being  alleged  not  to  have  been  in  due  and  lawful 
execution  of  said  trust.  He  was  convicted  of  the  crime  as 
charged,  and  sentenced  for  a  term  of  five  years  in  the  state 
prison.  This  appeal  is  from  the  judgment  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

The  appellant  contends  that  the  evidence  is  insufficient  to 
sustain  the  verdict,  and,  after  a  careful  consideration  of  the 
same,  we  are  of  opinion  that  the  contention  will  have  to  be 
sustained. 

The  witness  McDade  testified  that  about  the  eighth  or 
ninth  day  of  November,  1901,  he  was  the  owner  of  the  launch 
described  in  the  information,  and  at  said  time  he  made  an 
agreement  with  defendant  with  regard  to  the  purchase  of  the 
same.  The  purchase  price  was  to  be  one  thousand  dollars. 
The  witness  said:  "We  agreed  on  the  price  as  one  thousand 
dollars.    And  he  was  to  go  to  Staten  Island — supplied  with 
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an  order  on  Herbert  Wait,  who  was  in  possession  of  the 
launch  at  the  time — and  was  to  bring  it  back  here  and  pay 
for  it  within  thirty-six  hours,  not  later  than  Saturday/' 
The  witness  further  testified  that  the  launch  at  the  time  was 
at  a  point  called  Eagle  Tree,  on  Staten  Island,  in  San  Joa- 
quin County,  in  the  possession  of  one  Wait  That,  after  the 
conversation  with  defendant,  he  gave  to  defendant  an  order, 
of  which  the  following  is  a  copy:  "Stockton,  November  10, 
1901.  Mr.  H.  Wait:  Please  let  bearer.  Captain  W.  A.  Good- 
rich,  have  my  gasoline  launch.  Hugh  L.  McDade."  Wit- 
ness McDade  further  testified  that  the  defendant  agreed  to 
deposit  the  purchase  price  within  thirty-six  hours  with  the 
San  Joaquin  Valley  Bank,  in  the  city  of  Stockton. 

We  have  examined  the  evidence  in  vain  for  any  syllable 
tending  to  show  that  the  one  thousand  dollars  was  not  paid. 
The  prosecuting  witness,  McDade,  is  entirely  silent  as  to 
whether  or  not  the  money  was  ever  paid  to  him.  The  prose- 
cution called  one  Teefy,  who  testified  that  he  was  the  cashier 
of  the  San  Joaquin  Valley  Bank.  Then  the  following  ques- 
tions were  asked  him  and  the  answers  given  by  him  as  herein 
stated : — 

"Q.  I  will  ask  you,  Mr.  Teefy,  whether  at  any  time  last 
year,  prior  to  the  month  of  November  or  December,  there  was 
left  at  your  bank  by  this  defendant  or  by  any  person, 
$1000.00,  or  any  sum  whatever,  for  the  purchase  of  a  gaso- 
line launch  from  Mr.  McDade  t 

"A.  No  sir;  there  was  no  time,  no  money  left  during  the 
time  you  speak  of. 

"Q.  Was  there  any  money  left  there  during  that  time  by 
this  defendant  at  allt 

**A.  No,  sir;  there  was  not." 

This  testimony  at  most  only  showed  that  the  one  thousand 
dollars  was  not  paid  to  the  bank  prior  to  the  month  of  Novem- 
ber or  December,  1901.  It  does  not  show  that  the  money  was 
not  afterwards  paid  to  the  bank.  It  therefore  becomes  imma- 
terial whether  we  consider  the  transaction  a  sale,  by  which  the 
title  passed  to  defendant  at  the  time,  or  a  sale  only  upon  con- 
dition that  the  purchase  price,  one  thousand  dollars,  should 
be  paid.  In  the  former  case,  if  the  title  passed,  then  there 
could  be  no  embezzlement  of  property  which  belonged  to  de- 
fendant.   In  the  latter  case,  if  the  title  was  to  pass  upon  the 
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payment  of  one  thousand  dollars,  and  not  otherwise,  it  was 
incumbent  upon  the  prosecution  to  prove  that  the  said  sum 
of  one  thousand  dollars  had  not  been  paid. 
It  follows  that  the  judgment  and  order  should  be  reversed* 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

Henshaw,  J.,  McFarland,  J.,  Lorigan,  J. 


[8.  F.  No.  2348.    Department  Two.— February  5,  1903.] 

WILLIAM  L.  BROWN,  Respondent,  v.  LA  SOCIfiTfi 
FRANgAISE  DE  BIENFAISANCE  MUTUELLB,  Ap- 

pellant. 

Pkivatb  HosprrAL— Mxttual  Benefit  Societt — ^LusnjTY  ros  Nsgu- 
OEKGE  oi*  Surgeon. — ^An  incorporated  society  conducting  a  private 
hospital  for  the  mutual  benefit  of  its  members,  which  treats  sick 
members  in  consideration  of  payment  of  dues,  and  receiyes  other 
sick  patients  for  an  agreed  compensation,  is  liable  to  one  of  the 
latter  for  damages  caused  by  the  negligence  of  a  surgeon  employed 
at  the  hospital  at  a  salary  paid  by  the  society. 

Id.— Ghabttt — By-Laws.— By-laws  of  the  society  providing  for  charity 
as  one  of  the  aims  of  the  hospital  does  not  render  it  a  charitable 
society,  where  there  is  nothing  in  them  requiring  the  application  of 
the  funds  of  the  society  to  charitable  purposes,  and  the  funds  con- 
tributed by  the  members  are,  beneficially,  their  own  property. 

Id.— Change  of  By-Laws.— Where  the  by-laws  are  changed  so  as  to 
cease  to  provide  for  charity,  the  former  by-laws  must  be  regarded  as 
superseded  by  the  latter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  Comte,  Jr.,  and  Boyd  &  Fifield,  for  Appellant 

Reddy,  Campbell  &  Metson,  for  Respondent. 
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SMITH,  C. — This  is  an  appeal  by  the  defendant  from  a 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  $1,550  dam- 
ages suffered  by  him  while  an  inmate  of  defendant's  hospital, 
from  the  negligent  and  unskillful  conduct  of  defendant's 
surgeon  in  setting  his  fractured  leg.  No  question  is  made  by 
the  appellant  as  to  the  suflSciency  of  the  evidence  to  justify 
the  verdict  as  to  amount,  or  as  to  the  negligence  of  the  sur- 
geon, but  the  sole  question  is  as  to  the  liability  of  the  defend- 
ant therefor. 

The  plaintiff  was  admitted  to  the  defendant's  hospital  for 
surgical  treatment  upon  the  terms  of  paying  for  the  opera- 
tion fifty  dollars,  and  for  a  separate  room,  if  occupied  by  him, 
three  dollars,  or  if  occupying  the  general  ward,  two  dollars 
per  day.  The  operation  was  performed  by  the  surgeon-in-chief 
of  the  society,  who  is  paid  by  the  month,  the  amounts  received 
from  the  plaintiff  going  to  the  society.  From  this  statement  it 
it  clear  that  the  contract  of  the  plaintiff  was  with  the  defend- 
ant, and  that  the  surgeon  was  merely  its  servant  or  agent.  The 
defendant,  therefore,  unless  excepted  from  the  general  rule  of 
respondeat  superior,  is  liable  for  his  negligence.  (Deering's 
Civ.  Code,  sec.  2338,  and  cases  cited.)  But  the  contention  of 
the  appellant  is,  that  it  is  a  charitable  institution,  and  that,  as 
such,  in  the  absence  of  allegation  or  proof  of  negligence  in 
their  selection,  it  is  not  liable  for  the  negligence  of  its  servants. 
Two  questions  are  thus  presented, — the  one  as  to  the  legal 
proposition  involved,  the  other  as  to  the  character  of  the 
association.  In  support  of  the  legal  proposition,  numerous 
authorities  are  cited  by  the  appellant ;  and,  though  the  propo- 
sition is  not  altogether  undisputable,  either  on  principle  or 
authority,  it  may,  for  the  purposes  of  the  decision,  be  as- 
sumed to  be  correct.  (Ward  v.  St.  Vincent's  Hospital,  50 
N.  Y.  Supp.  466;  23  Misc.  Rep.  91;  Reams  v.  Waterbury 
Hospital,  66  Conn.  98 ;  McDonald  v.  Mass.  Oen.  Hospital,  120 
Mass.  432;^  Downes  v.  Harper  Hospital,  101  Mich.  555;* 
Joel  V.  Woman's  Hospital,  35  N.  Y.  Supp.  37;  89  Hun,  73; 
Harris  v.  Woman's  Hospital,  14  N.  Y.  Supp.  881 ;  Yan  Tassel 
V.  Manhattan  etc.  Hospital,  15  N.  Y.  Supp.  620;  Haas  v. 
Missionary  Society  etc.,  26  N.  Y.  Supp.  868 ;  6  Misc.  Rep.  281 ; 
Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  St.  624.»)    We  have,  there- 

*21  Am.  Hep.  529.  •e  Am.  St.  Rep.  745. 

•45  Am.  St  Eep.  427. 
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fore,  to  consider  only  the  question  as  to  the  alleged  charitable 
character  of  the  society. 

From  the  by-laws  of  the  defendant,  of  date  May  10,  1854, 
it  appears  that  the  society  was  originally  organized  as  a  vol- 
untary association,  but  was  afterwards  incorporated  by  the 
filing  of  a  certificate  of  election  of  trustees,  June  7,  1854, 
(Hittell's  Gen.  Laws,  art.  1024);  and  on  May  5,  1895,  new 
by-laws  were  adopted.  From  these  it  appears  that  **the 
society  is  established  on  the  basis  of  mutuality  for  the  treat- 
ment of  sick  members,"  or,  as  more  specifically  provided,  for 
the  purpose  of  securing  to  its  members  (without  payment 
otherwise  than  of  dues)  medical  and  surgical  treatment,  in- 
cluding the  services  of  its  physicians,  surgeons,  apothecaries, 
dentists,  nurses,  etc.,  and  also  medicines.  Nor  do  we  find  in 
it  any  provision  for  assistance  to  others,  except  to  paying 
patients,  or  sick  persons  not  members,  admitted  to  treatment 
for  agreed  compensation.  It  is  therefore  merely  an  associa- 
tion for  mutual  profit  or  benefit,  similar  in  its  essential  nature 
to  other  societies  formed  for  such  purposes.  {Gorman  v. 
Russell,  14  Cal.  531 ;  18  Cal.  688 ;  Donnelly  v.  Boston  Catholic 
Cemetery,  146  Mass.  166 ;  Coe  v.  Washington  MUls,  149  Mass. 
547 ;  Babb  v.  Beed,  5  Rawle,  151 ;  ^  Texas  and  Pac.  Coal  Co. 
V.  Connaughton,  20  Tex.  Civ.  App.  642.) 

In  reaching  this  conclusix}n  we  have  not  left  out  of  view  the 
original  by-laws  of  the  society,  which  are  apparently  much 
relied  on  by  the  appellant.  But  assuming  it  was  within  the 
powers  of  the  society  to  adopt  the  new  by-laws  (about  which 
there  seems  to  be  neither  doubt  nor  dispute),  the  former  must 
be  regarded  as  superseded  by  the  latter,  and  therefore  as 
immaterial  to  the  question  involved,  which  is  as  to  the  pres- 
ent character  of  the  society.  Our  conclusion,  however,  would 
be  in  no  way  affected,  were  the  society  still  operating  under 
-its  original  by-laws.  These,  indeed,  permit,  and  even  con- 
template, the  exercise  of  charity  as  one  of  the  aims  of  the 
society,  but  there  is  nothing  in  them  requiring  the  application 
of  the  funds  of  the  society  to  such  purposes  {Donnelly  v. 
Boston  Catholic  Cemetery,  146  Mass.  166-167) ;  nor  can  the 
funds  contributed  by  the  members  be  regarded  otherwise  than 
as,  beneficially,  their  own  property.  {Coe  v.  Washington 
Mills,  149  Mass.  547-548). 

*  28  Am.  Dec.  650. 
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Other  points  urged  on  behalf  of  appellant  may  be  briefly 
disposed  of. 

Of  the  cases  cited  by  its  counsel  relating  to  railroad  sur- 
geons, etc.,  all  except  three  are  cases  of  treatment  of  injured 
employees  or  others  by  surgeons  gratuitously  furnished  by 
defendants.  In  each  of  them  the  decision  was  rested  exclu- 
sively on  that  ground,  which  has  no  application  here.  (Se- 
cord  V.  St.  Paul  etc.  E.  R.  Co.,  18  Fed.  221;  South  Florida 
R.  R.  Co.  V.  Price,  32  Fla.  46;  York  v.  Chicago  etc.  R.  R.  Co., 
98  Iowa,  544;  Eigmy  v.  Union  Pac.  R.  R.  Co.,  93  Iowa,  538; 
Atchison  etc.  Ry.  Co.,  v.  ZeUer,  54  Kan.  340 ;  Chicago  etc.  Ry. 
Co.  V.  Howard,  45  Neb.  570 ;  Pittsburg  etc.  Ry.  Co.  v.  Sullivan, 
141  Ind.  83.^) 

The  excepted  cases  relate  to  hospitals  maintained  by  rail- 
road companies  for  the  free  treatment  of  its  employees,  partly 
supported  by  monthly  deductions  from  the  pay  of  the  latter, 
and  partly  by  the  company,  which,  it  was  held,  are  to  be 
regarded  as  charitable  institutions.  ( Union  Pac.  R.  R.  Co.  v. 
Artist,  60  Fed.  365;  Pierce  v.  Union  Pac.  R.  R.  Co.,  66  Fed. 
44 ;  Richardson  v.  Carhon  HUl  Coal  Co.,  10  Wash.  648.)  This 
view  seems  to  have  been  questioned  in  Texas  and  Pac.  Coal 
Co.  V.  Connaughton,  20  Tex.  Civ.  App.  642 ;  but  assuming  the 
rule  to  be  as  held  in  the  cases  cited,  it  is  sufficient  to  say  it  has 
no  application  to  the  case  under  consideration. 

The  decisions  as  to  steamship  surgeons,  also  cited  by  ap- 
pellant's counsel,  stand  upon  considerations  peculiar  to  the 
cases  involved,  and  come  within  the  exception  provided  in 
section  2338  of  the  Civil  Code,  cited  supra. 

The  remaining  point  urged  by  appellant  is  not  altogether 
clear,  but  it  seems  to  be,  that  the  surgeon  was  a  sub-agent 
appointed  by  the  defendant  as  agent  of  the  plaintiff,  and 
therefore  the  agent  of  the  latter.  It  is  hardly  necessary  to  say 
that  the  contention  is  without  merit. 

We  advise  that  the  judgment  appealed  from  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 
1  50  Am.  St.  Hep.  313. 
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[8.  F.  No.  8170.    Department  Two.— rebniarj  5,  1903.] 

HELEN  WIKBERG,  by  her  Guardian  ad  Litem,  JOHANNA 
ANDERSON,  Respondent,  v.  OLSON  COMPANY,  Ap- 
pellant. 

NXGLIGENGE— BXGKUSSS  DRIVING— InJTTBY  OP  ScHOOL-GhILD— QUESTIONS 

oi-  Pact  fob  Jubt — ^Appbal. — ^Where  the  defendant's  driver  drove 
recklessly  through  and  among  a  large  number  of  school-children, 
to  the  injury  of  one  of  them,  who  does  not  appear  to  have  appre- 
hended her  danger,  the  questions  of  the  negligence  of  the  defendant 
and  the  contributory  negligence  of  the  plaintiff  were  questions  of 
fact  for  the  jury.  Their  verdict  for  the  plaintiff  appears  to  have 
been  a  correct  conclusion  from  the  evidence,  and  it  will  not  be  dis- 
turbed upon  appeal. 
Id.— Negligence  Belativb  to  CntcfUHSTANCES. — Negligence  cannot  be 
defined  and  measured  by  any  precise  standard.  It  is  always  relative 
to  particular  facts  and  circiunstances  upon  which  it  is  sought  to  be 
predicated;  and  as  a  general  rule  it  is  a  question  for  the  jury  to 
determine  from  the  facts  and  the  logical  inferences  therefrom. 
It  is  only  where  the  facts  are  without  dispute,  or  the  deduction 
inevitably  that  of  no  negligence,  that  the  court  can  say,  as  matter 
of  law,  that  no  negligence  was  proved. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion. 

Chapman  &  Clift,  for  Appellant. 

W.  E.  Rode,  and  W.  B.  Rinehart,  for  Respondent. 

COOPER,  C. — This  action  was  brought  to  recover  damages 
for  personal  injuries.  A  verdict  was  returned  in  plaintiflE's 
favor  for  five  hundred  dollars,  upon  which  judgment  was 
entered.  This  appeal  is  from  the  judgment  on  the  judgment- 
roll  and  a  bill  of  exceptions. 

The  sole  point  urged  is,  that  the  evidence  fails  to  show  that 
defendant  was  guilty  of  negligence,  and  that  it  further  shows 
that  plaintiff  was  gwltj  of  contributory  negligence  to  such  a 
degree  as  to  exonerate  defendant. 

We  have  carefully  examined  the  evidence,  and  we  are  of 
opinion  that  it  is  sufficient  to  support  the  verdict.    The  plain- 
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tiff,  at  the  time  of  the  injury,  was  of  the  tender  age  of  six 
years.  She  was  attending  the  public  schools.  The  injury 
occurred  near  the  intersection  of  Campbell  Street  and  Ninth 
Street,  in  the  city  of  Oakland.  The  school-children  had  just 
been  dismissed  for  the  noon  recess.  There  were  from  one 
hundred  and  fifty  to  two  hundred  children,  running  across 
the  street  and  on  the  sidewalks,  in  the  immediate  vicinity  of 
the  place  where  the  injury  occurred.  One  Hager  was  driving 
a  horse  and  delivery  wagon  belonging  to  defendant,  and  was 
engaged  at  the  time  in  delivering  groceries  for  defendant.  It 
was  while  driving  down  Ninth  Street  and  through  and  among 
the  school-children  that  the  injury  occurred,  and  the  wagon 
ran  over  and  injured  plaintiff.  The  testimony  shows  that  the 
driver  was  going  fast,  the  horse  trotting  rapidly.  The  witness 
Francis  testified  that  the  driver  was  going  **at  a  breakneck 
speed. '*  The  witness  Stolte  testified  that  **he  was  going  like 
a  race-horse.''  The  witness  Bowman  testified  that  **he  always 
drove  fast.  I  thought  him  a  reckless  driver."  There  is  no 
evidence  that  the  driver  slackened  his  speed  while  going 
through  the  vicinity  of  the  school-children.  The  driver  testi- 
fied that  he  was  going  at  a  trot,  not  over  five  to  seven  miles 
an  hour ;  that  he  did  not  see  the  plaintiff  until  he  ran  into  her ; 
that  some  boys  were  attempting  to  climb  into  the  wagon  from 
behind,  and  he  turned  around  to  strike  at  them  with  his 
whip ;  that  when  he  looked  ahead  again  he  saw  plaintiff,  in- 
jured, lying  on  the  ground. 

It  thus  plainly  appears  that  while  driving  along  a  public 
thoroughfare  at  a  rapid  rate,  in  a  street  crowded  with  school- 
children, and  while  looking  back,  without  attempting  to  stop 
the  horse,  the  driver  ran  over  plaintiff  and  injured  her.  We 
find  no  evidence  of  contributory  negligence  on  the  part  of 
plaintiff  such  as  would  preclude  a  recovery  in  this  action. 
It  does  not  appear  that  she  saw  the  horse  and  wagon,  or,  if 
she  did,  that  she  apprehended  the  danger.  She  was  on  the 
public  thoroughfare,  where  she  had  a  right  to  be.  Being  of 
tender  years,  it  is  not  to  be  supposed  that  she  would  use  the 
caution  exercised  by  older  persons.  He  who  is  so  unmindful 
of  the  peace  and  security  of  others  as  to  drive  at  a  trot  or 
rapid  pace  through  a  public  street  crowded  with  school-chil- 
dren should  be  held  responsible  for  all  damage  caused  to 
another  without  fault  on  his  part.    It  was  the  defendant's 
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duty  to  drive  slowly,  cautiously,  and  carefully,  in  the  place 
and  under  the  circumstances,  at  the  time  this  injury  occurred. 
The  jury  were  the  judges  of  all  the  facts  tending  to  show 
negligence,  or  from  which  negligence  might  be  inferred. 
Negligence  cannot  be  defined  and  measured  by  any  precise 
standard.  It  is  always  relative  to  particular  facts  and  cir- 
cumstances upon  which  it  is  sought  to  be  predicated.  As  a 
general  rule,  it  is  a  question  for  the  jury  to  determine  from 
the  facts  and  the  logical  inferences  therefrom.  It  is  only  in 
cases  where  the  facts  are  without  dispute,  or  the  deduction 
inevitably  that  of  no  negligence,  that  the  court  can  say,  as 
matter  of  law,  that  no  negligence  was  proven.  The  case  must 
be  a  clear  one,  which  would  justify  the  court  in  holding  the 
evidence  insuflScient  to  sustain  the  verdict.  In  this  case  we 
cannot  interfere,  and,  more  than  this,  the  verdict  appears  to 
have  been  the  correct  conclusion  from  the  evidence. 
The  judgment  should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  foregoing  opinion  the  judgment  is 
affirmed.  McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[Crim.  No.  963.    Department  Two.— February  7,  1903.] 

THE  PEOPLE,  Respondent,  v.  ROBERT  L.  McFARLANE, 

Appellant 

Criminal  Law— Murder— CJonviction  for  Manslaughter— New  Trial 
—Former  Acquittal— Pleading — Evidence  or  Murder.— Though 
a  judgment  of  conviction  for  manslaughter  upon  an  information 
for  murder  operates  as  an  acquittal  of  the  murder,  jet  where  such 
judgment  is  reversed  upon  appeal,  and  a  new  trial  is  ordered,  the 
defendant  must  plead  the  former  acquittal;  and  whether  the  prose- 
cution then  proceeds  for  manslaughter  under  the  original  informa- 
tion, without  objection  of  the  defendant,  or  should  proceed  under 
a  new  information  for  manslaughter,  evidence  of  murder  is  admissi- 
ble to  sustain  a  conviction  for  manslaughter,  which  is  necessarily 
included  in  the  crime  of  murder. 

Id.— Instructions — Kefusal  or  Request It  was  proper  for  the  court 

upon  a  new  trial  had,  without  the  defendant's  objection,  under  the 
CXXXVIII.  Cal.— SI 
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original  information,  to  refuse  a  requested  instruction  that  if  the 
evidence  established  willful  murder  they  should  find  for  the 
defendant,  there  being  room  in  the  evidence  to  sustain  a  conviction 
for  manslaughter;  and  the  defendant  was  not  prejudiced  by  instme- 
tions  that  the  jury  could  only  find  the  defendant  guilty  of  man- 
slaughter, and  that  if  they  believed  the  defendant  guilty  of  murder 
in  the  first  degree,  or  murder  in  the  second  degree,  or  manslaughter, 
then  their  verdict  should  be  for  manslaughter. 

Id — EviDENCB— Hbabsay— BsooLLBonoN  OF  Witness— Motion  to 
Strike  Out.— A  motion  to  strike  out  all  of  the  testimony  of  a 
witness  as  hearsay  was  properly  denied,  where  the  witness  testified 
to  certain  facts  from  his  own  recollection. 

Id.— Former  Testimony— Absence  of  Witness— Lack  or  Diligence.— 
It  cannot  be  said  that  the  court  erred  in  rejecting  the  testimony 
of  a  former  witness,  where  sufficient  diligence  was  not  shown  to 
ascertain  his  whereabouts,  and  to  serve  him  with  a  subpcsna. 

Id.— New  Trial— Incompetency  of  Juror.— It  was  too  late,  after  the 
trial,  to  object  to  the  incompetency  of  a  juror;  and  it  cannot  be  made 
ground  for  a  new  trial  that  he  was  a  non-resident  of  the  county  at 
the  time  of  the  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 
ced County  and  from  an  order  denying  a  new  trial.  M.  'T. 
Pooling,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Frank  H.  Farrar,  and  Miles  Wallace,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  A.  A.  Moore,  Jr.,  Dep- 
uty Attorney-General,  for  Respondent. 

CHIPMAN,  C. — Defendant  was  accused  by  information 
charging  him  with  the  crime  of  murder.  His  trial  resulted  in 
a  verdict  of  manslaughter.  At  a  previous  trial,  upon  the  same 
information,  the  same  verdict  was  rendered.  From  that  judg- 
ment there  was  an  appeal  by  defendant  to  this  court,  and  the 
cause  was  remanded  for  a  new  trial.  {People  v.  McFarlane, 
134  Cal.  618.)  Defendant  again  appeals  from  the  judgment 
and  from  the  order  denying  his  motion  for  a  new  trial.  The 
transcript  does  not  give  the  defendant's  pleas,  but  it  seems 
to  be  conceded  that  he  pleaded  not  guilty,  and  also  that  by  the 
verdict  rendered  in  a  former  trial — to  wit,  March  24,  1901 — 
he  was  acquitted  of  the  offense  of  murder,  and  also  that  he 
has  once  been  in  jeopardy. 
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1.  The  court  refused  an  instruction  asked  by  defendant, — 
that  if  **you  should  believe  from  the  evidence  that  the  defend- 
ant killed  the  deceased,  James  Tucker,  with  malice,  delibera- 
tion, or  premeditation,  and  not  in  a  sudden  quarrel  or  heat  of 
passion,  you  should  find  the  defendant  not  guilty.  In  other 
words,  you  cannot  find  the  defendant  guilty  of  manslaughter 
if  you  believe  from  the  evidence  that  he  killed  the  deceased, 
James  Tucker,  by  means,  solely  and  alone,  of  poison,  or  lying 
in  wait,  torture,  or  by  any  other  kind  of  willful,  deliberate, 
or  premeditated  killing,  for  the  defendant  is  not  now  on  his 
trial  for  any  other  offense  than  manslaughter,  and  therefore 
cannot  be  convicted  because  he  may  have  been  guilty  of  some 
other  offense." 

In  addition  to  correctly  instructing  the  jury  ais  to  what 
constitutes  murder  in  the  first  and  second  degree,  and  also  as 
to  what  constitutes  manslaughter,  the  court  charged  the  jury 
as  follows:  "That,  by  reason  of  previous  trials  of  this  cause, 
the  defendant  cannot  now  be  convicted,  in  any  event,  of  any 
higher  crime  than  the  crime  of  manslaughter."  And  again: 
"Upon  the  information  in  this  case,  the  defendant  may,  if  the 
evidence  warrant  it,  be  convicted  of  manslaughter."  (Fol- 
lowed by  a  correct  definition  of  manslaughter.)  And  again 
the  jury  were  told:  "If  you  believe  from  the  evidence  to  a 
moral  certainty  and  beyond  a  reasonable  doubt  that  the  de- 
fendant is  guilty  of  murder  in  the  first  degree,  or  murder  in 
the  second  degree,  or  manslaughter,  then  your  verdict  should 
be,  *We,  the  jury,  find  the  defendant  guilty  of  man- 
slaughter.' "  Defendant  claims  that  murder  and  man- 
slaughter are  as  separate  and  distinct  offenses  as  burglary  and 
larceny,  and  that  "for  the  court  to  instruct  them  [the  jury] 
that  if  the  evidence  showed  the  defendant  guilty  of  murder, 
it  was  their  duty  to  find  him  guilty  of  manslaughter,  was  just 
as  much  error  as  if  the  defendant  had  been  on  trial  for  grand 
larcency,  and  the  court  had  instructed  that  a  verdict  of  bur- 
glary might  be  rendered  if  the  evidence  warranted." 

Defendant's  contention  is:  1.  That  the  trial  could  only  be 
for  manslaughter,  and  that  the  former  conviction  of  man- 
slaughter made  it  necessary  for  the  people  to  present  a  new 
information  charging  that  offense;  2.  That  it  was  error  to 
instruct  as  to  murder;  and  3.  If  the  evidence  showed  that 
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defendant  committed  murder,  he  could  not  be  convicted  of 
manslaughter. 

The  illustration  given  by  defendant  is  not  apposite.  One 
charged  with  murder  may  be  convicted  of  manslaughter,  for 
the  reason  that  the  law  declares  that  the  jury  may  find  the 
defendant  guilty  of  any  offense  the  commission  of  which  is 
necessarily  included  in  that  which  is  charged.  (Fen.  Code,  sec. 
1159;  People  v.  Muhlner,  115  Cal.  304.)  Burglary  is  not 
necessarily  included  in  the  offense  of  larceny,  for  there  may 
be  burglary  without  larceny  (Pen.  Code,  sec.  459)  or  the 
possibility  of  committing  larceny,  as  where  a  house  has  been 
burglariously  entered  (i.  e.  with  intent  to  commit  larceny) 
and  it  should  turn  out,  contrary  to  the  calculations  of  the 
burglar,  that  the  building  is  empty.  {People  v.  Shaber,  32 
Cal.  36.)  See,  also,  People  v.  Gamett,  29  Cal.  622,  where  it 
is  said  that  a  larceny,  though  committed  at  the  same  time,  is 
not  necessarily  included  in  a  burglary,  as  manslaughter  is  in 
murder.  When  the  defendant  was  granted  a  new  trial  he  still 
stood  charged  with  murder,  and  he  could  avail  himself  of  the 
former  acquittal  of  that  crime  only  by  plea  and  proof  sup- 
porting it.  {People  v.  Benneit,  114  Cal.  56.)  The  plea  and 
proof  were,  that  he  had  been  convicted  of  the  offense  of  man- 
slaughter, by  virtue  of  which  the  law  acquitted  him  of  the 
higher  offense,  but  this  by  no  means  acquitted  him  of  the 
offense  of  which  he  had  been  found  guilty.  If  a  new  informa- 
tion had  been  lodged  against  defendant  charging  man- 
slaughter, there  would  have  been  no  occasion  for  a  plea  of 
former  conviction  or  jeopardy,  for  he  would  .have  been  in  no 
peril  to  which  he  was  not  rightly  subjected. 

This  court  has  held  where  on  an  indictment  for  murder  the 
jury  found  a  verdict  of  manslaughter,  and  the  verdict  was  set 
aside  on  motion  of  defendant,  that  upon  a  second  trial  for 
murder,  upon  the  same  or  different  indictment,  he  may  be 
again  tried  and  convicted  for  manslaughter  {People  v.  CHI- 
more,  4  Cal.  376  ^) ;  and  we  think  the  rule  is  not  changed  by 
the  Penal  Code.  Section  687  of  the  Penal  Code  provides  that 
"no  person  can  be  subjected  to  a  second  prosecution  for  a 
public  offense  for  which  he  has  once  been  prosecuted  and 
convicted  or  acquitted." 

Section  1023  of  the  Penal  Code  provides:  **When  the  de- 

*60  Am.  Dec.  620. 
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f  endant  is  .  .  .  acquitted,  or  has  been  once  placed  in  jeopardy 
upon  an  indictment  or  information,  the  .  .  .  acquittal  or 
jeopardy  is  a  bar,  .  .  .  for  an  offense  necessarily  included 
therein,  of  which  he  might  have  been  convicted  under  that 
indictment  or  information."  And  section  1180  of  the  Penal 
Code  provides :  ''The  granting  of  a  new  trial  places  the  parties 
in  the  same  position  as  if  no  trial  had  been  had.  All  the 
testimony  must  be  produced  anew,  and  the  former  verdict 
cannot  be  used  or  referred  to  either  in  evidence  or  in  argu- 
ment, or  be  pleaded  in  bar  of  any  conviction  which  might 
have  been  had  under  the  indictment."  The  latter  part  of 
section  1180  has  been  held  unconstitutional  if  made  to  apply 
to  an  offense  of  which  the  defendant  has  been  acquitted  by 
virtue  of  a  conviction  of  another  offense  of  less  degree  in- 
cluded in  the  information  (People  v.  Gordon,  99  Cal.  227) ; 
i.  e.  he  may  still  plead  jeopardy  and  the  bar  to  the  offense  of 
which  he  has  been  acquitted,  but  aside  from  tnis  the  section 
would  seem  to  countenance  a  trial  of  the  lesser  crime  upon 
the  same  information.  If  the  prosecution  in  the  present  case 
can  be  said  to  have  been  with  a  view  to  convict  for  murder,  it 
must  be  held  to  have  been  in  direct  violation  of  section  687. 
But  at  the  commencement  of  the  trial  the  defendant  made  his 
plea  of  former  conviction  and  jeopardy,  and  was  told  that 
proof  was  unnecessary,  in  view  of  the  admitted  fact  that  he 
had  been  convi<^ted  of  manslaughter,  and  the  court  informed 
counsel  that  it  would  in  its  instructions  properly  direct  the 
jury  to  protect  the  defendant  against  any  verdict  for  murder. 
The  trial  proceeded  without  objection  to  the  information,  on 
the  assumption  that  there  could  be  no  conviction  for  any 
higher  offense  than  manslaughter,  and  under  such  circum- 
stances the  defendant  could  not  have  been  prejudiced  by 
reason  of  the  fact  that  the  trial  was  on  the  original  informa- 
tion rather  than  on  a  new  one  charging  manslaughter.  The 
crime  of  manslaughter  being  necessarily  included  in  that  of 
murder,  the  information  was  sufficient,  since  in  alleging  the 
major  it  necessarily  alleged  the  minor  offense.  It  was  per- 
haps unnecessary  to  instruct  the  jury  fully  as  to  what  consti- 
tutes the  crime  of  murder,  as  the  defendant  was  not  being 
prosecuted  for,  and  could  not  be  convicted  of,  that  crime 
after  making  his  plea,  which  was  practically  confessed.  It 
would  probably  have  been  sufficient  to  instruct  the  jury  as  to 
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what  constituted  the  crime  of  manslaughter.  But  inasmuch 
as  the  offense  of  manslaughter  is  necessarily  involved  in  the 
offense  of  murder,  we  cannot  see  that  the  defendant  was 
prejudiced  by  instructions  defining  the  latter  crime  and  in 
telling  the  jury  that  if  the  evidence  warranted  a  conviction  of 
murder  they  should  find  the  defendant  guilty  of  manslaughter, 
and  could  not,  in  view  of  the  plea  of  former  conviction,  find 
him  guilty  of  murder.  The  facts  on  which  the  information 
charging  murder  was  based  did  not  change  when,  by  reason 
of  the  former  conviction  for  the  lesser  offense,  the  defendant 
was  acquitted  of  the  greater.  At  the  second  trial  the  same 
evidence  would  go  to  the  jury,  whether  it  pointed  to  murder 
or  only  to  manslaughter  (Pen.  Code,  sec.  1180),  and  this  same 
evidence  would  have  gone  to  the  jury  had  the  information 
charged  manslaughter  instead  of  murder.  In  effect,  the  in- 
struction was,  that  although  the  jury  might  regard  the  evi- 
dence as  establishing  the  crime  of  murder  as  defined  by  the 
court,  the  jury  must  render  a  verdict  of  guilty  of  man- 
slaughter only.  Clearly,  if  murder  was  made  out,  so,  neces- 
sarily, also  was  manslaughter.  Furthermore,  defendant  was 
contending,  as  his  refused  instruction  indicates,  that  if  the 
evidence  showed  that  he  had  committed  murder,  he  must  be 
acquitted  altogether,  and  this  would  seem  to  have  warranted 
the  court  in  defining  the  offense  of  murder  and  in  showing  its 
relation  to  the  offense  for  which  the  defendant  was  on  trial, 
and  to  refute  the  claim  of  defendant  that  he  should  escape  if 
murder  was  established. 

The  last  point  urged  assumes  an  anomalous  condition  of  the 
law,  to  which  we  cannot  consent  It  is,  that  if  a  jury  has 
found  a  defendant  guilty  of  manslaughter  on  the  first  trial, 
.  where  the  charge  is  and  the  evidence  shows  murder,  he  can- 
not, on  a  second  trial,  granted  on  his  own  motion  for  some 
error  occurring  at  the  trial,  be  again  convicted  of  man- 
slaughter, but  must  be  acquitted.  In  the  present  case  we  do 
not  think  the  evidence  presents  the  case  where,  as  is  claimed, 
the  verdict  must  have  been  for  murder  or  acquittal  as  a  justi- 
fiable homicide.  The  circumstances  as  narrated  show  a  con- 
flict as  to  who  was  the  aggressor;  there  are  divergent  facts 
testified  as  to  whether  deceased  or  defendant  fired  the  first 
shot,  and  as  to  whether  the  intention  on  defendant's  part  to 
kill  was  formed  before  the  fatal  meeting  or  in  the  heat  of  the 
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encounter  and  under  an  imprefision  that  his  life  was  in 
danger.  Whether  a  homicide  amounts  to  murder  or  to  man- 
slaughter merely,  depends  upon  the  presence  or  absence  of  the 
intent  to  kill.  In  either  case  there  may  be  a  present  intention 
to  kill  at  the  moment  of  the  commission  of  the  act  (People 
V.  Freel,  48  Cal.  436),  but  not  necessarily  malice  afore- 
thought or  deliberate  premeditation.  But  conceding  that  the 
evidence  showed  that  defendant  was  guilty  of  murder,  and 
would  so  show  at  the  second  trial,  it  would  still  be  true  that 
manslaughter  is  necessarily  included  in  the  supposed  murder, 
and  it  is  immaterial  how  the  murder  is  perpetrated. 

2.  One  Pennycook  was  a  witness  for  plaintiff.  The  defend- 
ant moved  **to  strike  out  the  entire  testimony  of  this  wit- 
ness as  hearsay  and  not  to  be  relied  on  at  aU.  The  witness 
has  testified  that  he  has  no  recollection  of  any  of  the  facts  to 
which  he  has  testified,  .  .  .  and  that  he  testified  entirely  from 
having  a  portion  of  his  testimony  read  to  him  by  Mr.  Mc- 
Swain  [district  attorney]  and  his  memory  of  what  was  read 
to  him."  Whereupon  the  court  asked  the  witness  the  follow- 
ing questions:  **Do  you  say  that  when  you  testified  before 
that  the  events  to  which  you  testified  and  which  have  been 
called  to  your  attention  were  fresh  in  your  memory  when  you 
testified  to  themt — ^A.  Yes,  sir. — Q.  You  now  testify  to  the 
same  facts  from  the  record  that  has  been  called  to  your  atten- 
tion t — ^A.  Yes,  sir."  The  record  spoken  of  was  a  duly  veri- 
fied transcript  of  the  testimony  of  the  witness  given  on  a 
former  trial  of  this  same  cause,  written  out  in  longhand  from 
the  notes  of  the  official  reporter,  and  duly  certified  by  him 
as  being  a  correct  transcript  of  such  testimony.  The  court 
denied  the  motion,  and  defendant  excepted.  The  witness  was 
cross-examined  at  great  length,  in  the  course  of  which  counsel 
apparently  read  to  him  most,  if  not  all,  his  former  testimony. 
The  witness,  in  reply  to  questions  of  counsel,  would  almost 
invariably  say  that  if  the  record  represented  him  as  testifying 
as  appeared,  the  testimony  was  true;  that  his  memory  was 
better  then,  and  that  he  tried  to  tell  the  truth,  and  did  tell 
the  truth,  as  far  as  he  knew,  in  his  former  testimony.  The 
witness  would,  in  most  instances,  further  state  that  the  read- 
ing did  not  refresh  his  recollection  so  that  he  could  say  he 
had  any  present  recollection  of  the  facts  to  which  he  had 
formerly  testified.    The  witness  did,  however,  in  several  par- 
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ticulars,  state  facts  from  his  present  recollection,  and  I  do  not 
think  it  can  be  truthfully  said  that  he  testified  to  no  material 
fact  upon  his  then  present  recollection,  or  that  the  reading  of 
his  former  testimony  did  not  refresh  his  recollection  of  any 
single  material  fact.  It  is  true,  however,  that  nearly  all  his 
testimony  was  of  the  character  described  by  defendant  in  his 
objection.  Ihe  purpose  of  reading  from  a  memorandum  made 
by  the  witness,  or  under  his  direction,  is  to  refresh  his  recol- 
lection so  as  to  enable  him  to  testify  from  his  refreshed  mem- 
ory, and  not  to  get  before  the  jury  the  written  memorandum. 
The  rule  is  found  in  section  2047  of  the  Code  of  Civil  Pro- 
cedure, part  of  which  is  as  follows:  **So,  also,  a  witness  may 
testify  from  such  a  writing  [i.  e.  *' anything  written  by  himself 
or  under  his  direction,  at  the  time  when  the  fact  occurred  or 
immediately  thereafter,  or  at  any  other  time  when  the  fact 
was  fresh  in  his  memory  and  he  knew  that  the  same  was  cor- 
rectly stated  in  the  writing"],  though  he  retain  no  recollection 
of  the  particular  facts,  but  such  evidence  must  be  received 
with  caution."  It  was  conceded  at  the  trial  that  the  trans- 
cript from  which  counsel  read  was  a  correct  transcript  of  the 
witness's  former  testimony,  and  this  court  has  held  *'that 
such  a  transcript  may  at  least  be  regarded  as  a  private  memo- 
randum." (People  v.  Durrani,  116  Cal.  179,  at  p.  213,  citing 
Beid  V.  Eeid,  73  Cal.  206.)  The  court  did  not  err  in  its  rul- 
ing. 

3.  One  Adrian  was  a  witness  for  defendant,  and  testified 
at  the  former  trial  to  matters  material  to  the  defense.  Coun- 
sel for  defendant  offered  his  former  testimony,  claiming  that 
due  diligence  had  been  used  to  find  him,  without  success.  The 
trial  was  set  for  March  31,  1902.  Mr.  Farrar,  one  of  defend- 
ant's attorneys,  testified  that  he  caused  a  subpoena  to  issue 
for  Adrian  on  March  5th,  which  he  sent  to  the  sheriff  of  the 
city  and  county  of  San  Francisco  with  a  letter  informing  him 
that  Adrian's  address  could  be  found  by  inquiring  at  the 
Florence  lodging-house.  This  subpoena  was  returned  with 
indorsement  that  the  sheriff  was  unable  to  find  Adrian.  Mr. 
Farrar  also  testified  that  on  the  18th  of  March  he  sent  another 
subpoena  to  Ed  Gibson,  of  the  San  Francisco  police  force, 
suggesting  that  if  he  would  go  to  a  certain  saloon  on  Market 
Street  or  the  Florence  lodging-house  he  could  learn  where  the 
witness  could  be  found.    The  letter  and  subpoena  were  handed 


Feb.  1903.]  People  v.  McFablanb.  489 

by  Gibson  to  one  Chandes,  who,  on  March  20th,  wrote  Mr. 
Farrar,  informing  him  that  after  much  trouble  and  search  he 
found  that  Adrian  had  left  for  the  town  of  Mariposa  the  day 
before,  and  stating:  **If  you  will  forward  to  that  place,  you 
will  be  sure  to  get  service  on  him.'*  Mr.  Farrar  then  testified 
that  he  had  '*made  inquiries  of  parties  who  ought  to  know 
and  who  were  in  Mariposa  about  that  time,  and  they  told  me 
that  Mr.  Adrian  had  not  been  in  Mariposa."  On  cross-exam- 
ination he  testified  that  his  son  was  in  Mariposa  a  day  or  two 
after  the  2l£t,  and  he  told  him  to  inquire  if  Adrian  was  there, 
and  that  when  he  came  back  he  reported  that  Adrian  had  not 
been  there.  Witness  also  testified  that  he  did  not  send  a 
subpoena  to  Mariposa,  because  he  thought  it  useless.  Mr. 
Frost,  one  of  defendant's  attorneys,  had  occasion  to  visit  San 
Francisco,  and  Mr.  Farrar  gave  him  a  subpoena  for  Adrian, 
with  request  to  find  him.  Mr.  Frost  made  some  effort  by 
visifing  two  saloons,  known  to  have  been  previously  fre- 
quented by  Adrian.  At  one  of  them  he  was  told  that  Adrian 
was  working  in  a  barber-shop  on  one  of  two  streets  which 
were  named.  He  was  also  told  that  there  was  a  man  working 
at  night  in  one  of  the  saloons  who  could  tell  him  exactly 
where  to  find  Adrian,  but  witness  Frost  did  i»ot  see  this  man, 
although  he  made  two  or  three  trips  to  the  saloon  to  find  him. 
Whether  he  searched  for  the  barber-shop  does  not  appear. 
This  was  two  or  three  days  immediately  before  tne  day  set  for 
the  trial.  In  ruling  against  defendant  the  court  said :  **  Three 
or  four  days  before  the  trial  began  one  of  the  counsel  for 
defendant  was  informed  that  a  certain  person  in  San  Fran- 
cisco could  tell  him  exactly  where  this  Adrian  was  located, 
and  after  one  or  two  or  three  vain  efforts  to  see  the  person 
he  seems  to  have  given  up  the  search.  I  think  it  was  the  duty 
of  the  counsel  at  that  time,  if  they  desired  the  attendance  of 
this  witness,  to  either  give  a  subpoena  again  into  the  hands  of 
the  sheriff  of  that  county,  with  instructions  to  hunt  this  man 
up  who  knew  where  George  Adrian  was,  or  to  search  those 
streets,  instead  of  abandoning  the  attempt."  We  cannot  say 
that  the  court  erred  in  sustaining  the  objection. 

4.  On  hearing  of  defendant's  motion  for  a  new  trial  he 
offered  to  prove  that  one  of  the  jurors  who  tried  defendant 
was,  at  the  time  of  the  trial,  a  resident  of  the  county  adjoin- 
ing the  one  in  which  he  was  tried.    The  court  refused  the  evi- 
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dence,  and  defendant  excepted.  The  objection  to  the  juror 
went  to  his  competency,  and  had  it  been  timely  made,  full 
opportunity  for  which  was  given  defendant  before  the  jury 
was  sworn,  should  have  been  sustained.  It  waB  too  late  to 
raise  the  objection  after  the  trial.  So  held  where  the  question 
of  competency  related  to  the  fact  that  the  juror  was  not  on 
the  assessment-roll,  and  also  where  it  appeared  that  the  juror 
was  an  alien.  (See  People  v.  Mortier,  58  Cal.  262,  and  cases 
there  cited.) 

In  People  v.  Evans,  124  Cal.  206,  the  juror  was  not  a  citi- 
zen of  the  United  States,  and  it  was  held  that  the  objection 
came  too  late  after  verdict  These  cases  are  decisive  of  the 
question  against  defendant. 

The  judgment  and  order  should  be  afl&rmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  aflSrmed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 

The  following  opinion  was  rendered  by  the  court  upon  its 
order  denying  a  rehearing  in  Bank,  March  10,  1903 : — 

THE  COURT.— A  rehearing  is  denied,  but  in  denying  such 
rehearing  the  court  places  the  denial,  so  far  as  the  ruling  of 
the  trial  court  upon  the  motion  to  strike  out  the  testimony  of 
the  witness  Pennycook  is  concerned,  solely  upon  the  ground 
that  the  record  shows  that  said  witness  did  testify  to  certain 
facts  from  his  own  recollection,  and  the  motion  to  strike  out, 
being  addressed  to  all  of  the  testimony,  was  propeHy  denied. 
McFarland,  J.,  .  Angellotti,  J.,  Beatty,  C.  J., 
Lorigan,  J.,  Van  Dyke,  J.,   Shaw,  J. 


[Crim.  No.  996.     In  Bank.— February  9,  1903.] 

In  the  Matter  of  the  Application  of  WILLIAM  EVERETT 
for  a  Writ  of  Habeas  Corpus. 

Habeas  Corpus— PErmoN  poa  "Wrtp— Detention  of  Petitionee  in 
State  Hospital.- A  person  alleging  that  he  is  illegally  restrained 
of  his  liberty  bj  the  medical  superintendent  of  a  state  •  hospital 
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has  the  right  to  petition  for  a  writ  of  hdbwu  corpus  in  his  own 
behalf,  and  his  petition  should  be  heard  the  same  as  if  an  applica- 
tion had  been  made  in  his  behalf  by  a  friend  or  relative. 

APPLICATION  for  writ  of  habeas  corpus  to  the  medical 
supermtendent  of  Napa  State  Hospital.  Writ  returnable  to 
the  Superior  Court  of  Napa  County.    H.  C.  Qesf ord,  Judge. 

The  facts  are  stated  in  the  opinion. 

Webber  &  Rutherford,  for  Petitioner. 

THE  COURT.— The  petitioner  aUeges  that  he  is  illegally 
restrained  of  his  liberty  by  the  medical  superintendent  of  the 
Napa  State  Hospital;  that  he  petitioned  the  superior  court 
of  Napa  County  for  a  writ  of  habeas  corpus,  which  was  al- 
lowed; that  upon  the  return  of  the  writ  the  proceeding  was 
dismissed,  on  motion  of  said  medical  superintendent,  upon  the 
ground  that  the  petition  for  the  writ  was  not  made  by  a  friend 
or  relative  of  this  petitioner,  as  provided  in  section  13  of 
article  III  of  the  act  of  March  31,  1897,  entitled  '*An  act  to 
establish  a  state  lunacy  commission,"  etc.  (Stats.  1897,  p. 
311.)  This  ruling  was  erroneous.  The  prisoner  had  the  right 
to  petition  for  the  writ  in  his  own  behalf,  and  his  application 
should  have  been  heard  the  same  as  if  an  application  had 
been  made  in  his  behalf  by  a  friend  or  relative. 

It  is  ordered  that  a  writ  of  habeas  corpus  issue  as  prayed  in 
the  present  petition,  and  that  it  be  made  returnable  before 
the  superior  court  of  Napa  County  on  Monday,  the  sixteenth 
day  of  February,  A.  D.  1903,  at  10  o'clock  a.  m. 


[Crim.  No.  989.    In  Bank February  11,  1903.] 

In  the  Matter  of  the  Application  of  H.  S.  ROBINSON  for 
Writ  of  Habeas  Corpus  on  behalf  of  FRANK  PETER- 
SON, a  Minor. 

Peeston  School  of  Industry— Power  of  Superior  Court— Habeas 
Corpus.— Under  the  act  of  March  26,  1895,  (Stats.  1895,  p.  122,)  a 
coDunitment  cannot  be  made  by  the  superior  court  to  the  Preston 
School  of  Industry  except  of  a  minor  convicted  of  felony  in  the 
superior  couTt.    A  commitment  thereto  by  the  superior  court  of  a 
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minor  convicted  of  a  misdemeanor  in  a  justice's  court  is  without 
authority  of  law;  and  such  minor  will  be  released  upon  habecu 
corpus. 

APPLICATION  for  writ  of  habeas  corpus  to  the  sheriff  of 
Alameda  County,  acting  under  commitment  by  the  Superior 
Court  of  Alameda  County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robinson  &  Robinson,  for  Petitioner. 

George  Samuels,  Deputy  District  Attorney,  for  Respondent. 

SHAW,  J. — This  is  an  application  for  a  writ  of  habeas 
corpus  to  obtain  the  release  of  Frank  Peterson,  a  boy  twelve 
years  of  age,  in  the  custody  of  the  sheriff  of  Alameda  County, 
under  a  commitment  issued  from  the  superior  court  of  that 
county  to  the  Preston  School  of  Industry.  It  appears  from 
the  petition  and  the  return  that  the  boy  was  arrested  and 
brought  before  a  justice's  court  in  that  county  upon  a  charge 
of  having  committed  the  larceny  of  three  pigeons,  in  connec- 
tion with  three  other  boys,  charged  jointly  with  him;  that 
upon  arraignment  Peterson  pleaded  guilty,  and  thereupon 
the  justice  suspended  judgment  and  remanded  him  to  the 
custody  of  the  sheriff  of  Alameda  County.  Three  days  there- 
after, one  John  H.  Ravekes,  who  does  not  appear  to  have  been 
a  relative  of  the  boy,  filed  in  the  superior  court  of  Alameda 
County  a  petition,  reciting  that  the  boy  had  been  found 
guilty  of  petit  larceny,  and  alleging  that  the  justice  made  an 
order  finding  him  to  be  a  fit  subject  for  commitment  to  the 
Preston  School  of  Industry,  and  suspended  sentence  upon  the 
plea,  in  order  that  the  boy  might  be  examined  and  committed 
by  the  judge  of  the  superior  court  of  that  county  to  the  Pres- 
ton School  of  Industry,  and  praying  for  a  commitment  ac- 
cordingly. In  fact,  however,  the  justice  did  not  make  any 
order  finding  him  to  be  a  fit  subject  for  admission  to  the 
Preston  School  of  Industry.  The  record  in  the  justice's  court 
merely  shows  that  he  suspended  sentence  upon  the  plea. 
Thereupon  the  boy  was  brought  before  the  superior  court  and 
examined,  and,  after  hearing  the  testimony  of  several  wit- 
nesses, an  order  of  commitment  was  issued,  directing  the 
sheriff  to  take  the  boy  and  deliver  him  to  the  custody  of  the 
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superintendent  of  the  Preston  School  of  Industry,  there  to  be 
kept  for  the  period  of  three  years,  or  until  legally  discharged. 

The  question  presented  by  the  petition  is  whether  or  not, 
under  the  laws  of  this  state,  a  minor  under  eighteen  years  of 
age,  who  has  been  found  guilty  of  a  crime  by  a  justice  of  the 
peace,  can  be  thereupon,  for  that  cause  alone,  by  an  order  of 
the  superior  court,  committed  to  the  Preston  School  of  In- 
dustry. 

The  Preston  School  of  Industry  was  established  by  the  act 
of  March  11,  1889,  and  the  provisions  concerning  the  commit- 
ments to  the  institution  are  contained  in  sections  15  and  16 
of  the  act  (Stats.  1889,  p.  103).    They  are  as  follows;— 

**  Section  15.  When  any  boy  under  the  age  of  eighteen 
years  shall  be  found  guilty,  by  a  magistrate  or  court  of  com- 
petent jurisdiction,  of  any  oifense  punishable  by  fine,  or  by 
imprisonment,  or  by  both,  and  who,  in  the  opinion  of  such 
magistrate  or  court,  would  be  a  fit  subject  for  commitment  to 
the  said  school,  it  shall  be  lawful  for  the  magistrate  or  court 
to  suspend  judgment  or  sentence  (except  when  the  penalty  is 
life  imprisonment  or  death),  and  to  commit  such  boy  to  the 
said  school  for  a  period  not  exceeding  the  time  when  he  shall 
attain  his  twenty-first  birthday,  unless  sooner  discharged  by 
law,  or  as  in  this  act  provided ;  but  no  boy  who  is  under  the 
age  of  eight  years,  or  who  is  of  unsound  mind,  shall  be  com- 
mitted to  the  said  school.  ...  It  shall  be  the  duty  of  all 
courts  and  magistrates  committing  any  boy  to  such  school  to 
certify  to  the  superintendent  thereof  the  age  of  the  person 
so  committed,  as  nearly  as  can  be  ascertained  by  testimony 
taken  under  oath  before  such  court  or  magistrate,  or  in  such 
manner  as  the  court  or  magistrate  may  direct. 

**  Section  16.  Before  any  commitment,  made  by  a  police 
court,  or  by  a  justice  of  the  peace,  under  this  act,  shall  be 
executed,  it  shall  be  approved  by  a  judge  of  the  superior 
court  of  the  county  in  which  the  police  court  or  justice  of  the 
peace  has  jurisditetion,  and  his  approval  indorsed  on  the  war- 
rant of  commitment.  But  if  such  sentence  shall  be  disap- 
proved, the  police  court  or  justice  of  the  peace  shall  then 
impose  the  ordinary  sentence  prescribed  by  law." 

Under  the  provisions  of  these  sections,  any  minor  under  the 
age  of  eighteen  could  be  committed  to  the  in8tituti«on,  whether 
found  guilty  by  a  superior  court  or  by  a  justice  of  the  peace 
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this  effect  in  the  ease  of  the  Whittier  State  School  there  can 
be  no  question,  and  the  practice  throughout  the  state  ever 
since  has  been  in  conformity  with  this  purpose,  so  far  as  that 
school  is  concerned.  There  is  nothing  to  indicate  that  it  was 
intended  to  have  a  different  efifect  with  reference  to  the 
Preston  School  of  Industry.  The  circumstances  were  mani- 
festly the  same,  and  the  effect  should  be  the  same.  Indeed,  it 
may  be  said  that  there  was  greater  reason  for  preventing 
minors  convicted  of  petty  offenses  before  the  inferior  courts 
from  being  committed  to  the  Preston  School  of  Industry 
than  existed  in  reference  to  the  Whittier  State  School;  for, 
under  the  act  relating  to  the  Whittier  State  School,  boys  who 
were  not  guilty  of  any  crime,  but  were  simply  unruly  and 
incorrigible,  could  be  committed  by  the  superior  court; 
whereas  in  the  case  of  the  Preston  School  of  Industry,  commit- 
ments were  limited  to  those  guilty  of  crime,  and  it  was  evi- 
dent that  it  was  expected  that  they  would  be  largely  composed 
of  those  guilty  of  felony.  It  is  not  good  policy  to  allow 
minors  who  have  simply  become  unruly  and  incorrigible,  or 
who  have  committed  some  petty  misdemeanor,  to  be  asso- 
ciated with  those  who  have  advanced  so  far  as  to  become 
felons.  No  better  school  could  be  devised  for  the  purpose  of 
inculcating  habits  and  thoughts  of  crime.  The  present  case 
furnishes  a  good  illustration  of  the  evil  effects  of  such 
a  policy.  This  boy,  twelve  years  of  age,  with  three  others, 
committed  the  heinous  offense  of  stealing  three  pi^geons,  and 
for  this  infraction  of  the  law  he  is  to  be  practically  confined 
for  three  years  in  the  institution  at  Preston,  undergoing  a 
course  of  instruction  in  industry  in  association  with  a  lot  of 
older  boys  convicted  of  felony.  It  is  not  to  be  presumed  that 
the  legislature  intended  to  continue  such  a  system,  but  rather 
that  the  purpose  was  thereafter  to  confine  the  power  to  com- 
mit persons  to  the  Preston  School  of  Industry  to  those  who 
should  be  charged  in  the  superior  court,  either  with  some 
crime  amounting  to  a  felony  or  with  the  commission  of  some 
misdemeanor  of  which  that  court  has  jurisdiction,  either 
original  or  upon  appeal. 

The  conclusion  is,  that  in  cases  of  minors  convicted  of 
crimes  in  the  inferior  courts,  there  no  longer  exists  the  power 
to  commit  to  the  Preston  School  of  Industry  for  that  cause 
alone,  and  that  the  commitment  issued  by  the  superior  court 
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of  Alameda  County  in  this  case  is  without  authority  of  law 
and  void. 

It  is  therefore  ordered  that  the  said  Frank  Peterson  be 
released  from  custody. 

Angellotti,  J.,  Lorigan,  J.,  Van  Dyke,  J.,  and  Beatty,  C.  J*., 
concurred. 


[8.  F.  No.  2419.    In  Banlr.— February  14,  1903.] 

FREDERICK  KLEEBAUER  and  LISETTA  KLEB- 
BAUER,  his  Wife,  Respondents,  v.  WESTERN  FUSE 
AND  EXPLOSIVES  COMPANY,  a  Corporation,  Ap- 
pellants. 

Stobaob  of  Gunpowder  by  Fuse  Factoby— Nuisance— Absence  of 
Nbguoenge— Unlawful  Act  of  Thibd  Person— Ebronbous  In- 
struction.-The  storage  of  gunpowder  in  a  powder  magazine  for 
use  in  the  manufacture  of  fuses,  in  a  place  properly  selected,  is  not 
a  nuisance  per  se;  and  in  an  action  for  damages  for  explosion  of  the 
gunpowder  so  stored  by  the  defendant,  where  no  negligence  was 
shown,  it  was  error  to  give  an  instruction  to  the  jury  making  no 
distinction  between  the  use  and  manufacture  of  the  powder,  nor 
any  exception  to  the  rule  where  a  secluded  situation  was  selected, 
and  others  were  afterwards  attracted  to  the  locality,  and  making 
the  defendant  liable,  notwithstanding  the  exercise  of  the  greatest 
oare,  and  notwithstanding  the  explosion  and  damage  were  caused  by 
the  unlawful  act  of  a  third  person  entirely  beyond  the  control  of 
the  defendant.    In  such  case  the  defendant  is  not  responsible. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    W.  E.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wright  &  Lukens,  for  Appellant. 

The  unlawful  act  of  a  third  person  was  the  proximate  cause 
of  the  explosion  and  damage,  and  defendant  is  not  responsible. 
The  intervening  act  of  a  third  person,  not  intended  by  the 
defendant,  and  acting  independently,  from  which  injury  re- 
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suits,  is  the  proximate  cause  thereof,  notwithstanding  the 
prior  action  of  the  defendant,  as  a  cav^a  sine  qua  non.  {Bar- 
ton V.  Pepin  County  Agricultural  8oc.,  83  Wis.  19 ;  Mahogany 
V.  Ward,  16  R.  I.  479 ;  ^  Burt  v.  Advertiser  Newspaper  Co., 
154  Mass.  238;  Goodlander  etc.  Co.  v.  Standard  Oil  Co.,  63 
Fed.  400.) 

Reddy,  Campbell  &  Metson,  for  Respondents. 

The  maintenance  of  the  gunpowder  where  it  was  likely  to 
cause  great  injury  by  explosion,  amounted  to  a  public  nui- 
sance. (Myers  v.  Malcom,  6  Hill,  292 ;  *  Cheatham  v.  Shearon, 
1  Swan,  213; »  Heeg  v.  Licht,  80  N.  Y.  579;  *  McAndrews  v. 
Collerd,  42  N.  J.  L.  189; »  Chicago  etc.  Coal  Co.  v.  Glass,  34 
lU.  App.  364;  WUson  v.  PhoRnix  Powder  Co.,  40  W.  Va.  413; 
Hazard  Powder  Co.  v.  Volger,  58  Fed.  152 ;  Laflin  and  Band 
Powder  Co.  v.  Tearney,  131  111.  322; «  Wier's  Appeal,  74  Pa. 
St.  230;  White  v.  Colorado  By.  Co.,  5  Dill.  428;  Emory  v. 
Hazard  Powder  Co.,  22  S.  C.  476 ;  ^  Comminge  v.  Stevenson, 
76  Tex.  642;  1  Wood  on  Nuisances,  5th  ed.,  sec.  69,  and 
notes.) 

VAN  DYKE,  J.— This  is  an  action  for  damages.  It  is  al- 
leged in  the  complaint  that  defendant  was  at  the  time,  and 
prior  to  the  nineteenth  day  of  July,  1898,  engaged  in  manu- 
facturing and  storing  powder,  dynamite,  nitroglycerine,  and 
other  high  explosives  and  fuses  on  its  premises  near  Melrose, 
in  Alameda  County,  and  that,  by  reason  of  the  negligence  and 
carelessness  of  the  defendant,  a  large  quantity  of  fuse  and 
explosives  belonging  to  it,  and  under  its  control,  on  said  day 
exploded  with  great  violence,  whereby  plaintiffs'  house  was 
injured  and  damaged  to  the  extent  of  four  hundred  dollars, 
for  which  amount  damages  are  claimed.  The  answer  denies 
that  the  defendant  was  engaged  in  the  manufacture  or  storage 
of  powder,  dynamite,  nitroglycerine,  or  other  high  explosives, 
but  admits  that  it  was  the  owner  of  and  operating  a  factory 
for  the  manufacture  of  fuse  on  its  premises ;  and  denies  that, 
by  reason  of  the  premises  mentioned  in  the  plaintiffs'  com- 

»27  Am.  St.  Eep.  753.  •  36  Am.  Eep.  508. 

'  41  Am.  Dec.  744,  and  note.  *  19  Am.  St.  Bep.  34. 

•  55  Am.  Dec.  734.  » 53  Am.  Bep.  730. 
«  36  Am.  Bep.  654. 
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plaint,  or  by  reason  of  any  negligence  or  carelessness  on  the 
part  of  the  defendant,  plaintiffs  have  been,  or  ever  were, 
damaged  in  any  sum  whatever. 

The  action  was  tried  in  the  superior  court  of  San  Fran- 
cisco, before  a  jury,  and  resulted  in  a  judgment  for  the  plain- 
tiff, from  which  and  an  order  denying  defendant's  motion 
for  a  new  trial  an  appeal  was  taken. 

There  seems  to  be  not  much  conflict  in  reference  to  the 
facts  of  the  case.  In  July,  1898,  at  the  time  of  the  explosion, 
and  for  over  ten  years  prior  thereto,  defendant  corporation 
was  carrying  on  the  business  of  manufacturing  fuse  near  San 
Leandro  Bay,  in  the  county  of  Alameda,  near  a  station  called 
Melrose.  There  were  other  fuse  works  there  besides  that  of 
the  defendant,  and  there  were  in  the  vicinity  dwelling-houses 
scattered  here  and  there  about  the  manufactory.  The  place 
waa  platted  in  streets,  but  there  were  only  two  roads  or  ways 
through  the  vicinity.  One  was  called  High  Street,  the  other 
Clark  Street.  In  the  testimony  of  witness  Clark,  a  civil  en- 
gineer, he  says:  ''High  Street  is  open  and  macadamized. 
Clark  Street  is  a  road  that  is  in  pretty  fair  condition  only, — 
that  is,  simply  open, — and  a  wagon  might  go  through  it  by 
picking  out  the  better  places."  It  is  outside  of  the  limits  of 
both  Oakland  and  Alameda,  and  within  the  township  of 
Brooklyn.  The  company's  grounds  contained  about  an  acre 
and  a  half.  A  tight  board  fence,  six  feet  and  over  in  height 
in  the  lowest  place,  and  six  feet  seven  inches  in  the  highest, 
with  a  run  of  barbed  wire  on  top,  inclosed  the  buildings  in 
which  the  company  carried  on  its  operations.  One  of  these 
buildings  was  a  powder-magazine.  This  was  a  brick  structure, 
about  fourteen  by  sixteen  feet,  and  eight  or  ten  feet  high, 
covered  with  metal,  and  the  floor  lined  with  thick  linoleum, 
and  was  situated  in  the  corner  of  the  inclosure,  and  in  an- 
other comer  was  the  residence  of  the  superintendent.  The 
powder  used  in  the  manufacture  of  fuse  is  ordinary  black 
powder,  kept  in  round  metal  cans.  The  company  did  not 
manufacture  the  powder,  but  it  was  brought  on  the  premises 
and  stored  in  the  magazine,  to  be  used  as  required  in  the 
manufacture  of  fuse.  The  gunpowder  was  taken  from  the 
magazine  to  a  loft  or  upper  story  of  another  small  building, 
and  thence  poured  into  small  tin  hoppers,  funnel-shaped,  with 
an  orifice  leading  through  the  floor  to  the  room  below.    Each 


500  Kleebaueb  v.  Wbsteen  Fuse  etc.  Co.       [138  Cal. 

orifice  has  a  thread  drawn  through  it,  and  as  the  thread  which 
thus  passes  through  the  gunpowder  in  the  hopper  leaves  the 
funnel  in  the  room  below,^it  is  wound  with  other  threads  and 
twisted  so  that  it  becomes  the  center  thread  of  the  twist. 
Afterwards  this  twist  is  covered  with  tape  and  becomes  a 
ropelike  fuse,  used  for  the  purpose  of  conveying  a  spark  from 
a  distance  to  the  explosive  in  blasting  operations. 

The  superintendent  of  the  company  in  his  testimony  says 
that  the  works  were  located  near  the  slough  running  into  San 
Leandro  Bay,  and  that  within  one  hundred  feet  of  the  works 
it  was  all  marshy  to  San  Leandro  Bay.  In  the  vicinity  of  the 
fuse  works  there  were  fields  under  cultivation.  The  plaintiflfa 
went  there  and  built  their  house  over  five  years  after  the 
defendant  company  had  been  in  operation,  and  it  does  not 
appear  from  the  evidence  whether,  at  the  time  the  defendant 
located  there  and  commenced  its  business,  there  were  any 
residences  or  other  buildings  in  the  vicinity,  but  at  the  time 
of  the  explosion  there  was  quite  a  number  of  buildings  in  the 
neighborhood. 

About  three  o'clock  in  the  afternoon  of  the  18th  of  July, 
1898,  a  quarrel  arose  between  a  Chinaman  named  Quong  Ng* 
Chong  and  another  Chinaman  within  the  inclosure  in  which 
the  company's  works  were  situated.  Quong  Ng  Chong  had 
for  many  years  been  employed  by  the  company.  His  busi- 
ness was  to  go  to  the  magazine  and  bring  the  powder  over 
to  the  spinning-room  whenever  it  was  necessary.  He  was  a 
man  of  good  reputation  for  peace  and  quiet.  The  Chinaman 
with  whom  he  quarreled  was  a  vegetable  dealer  who  sold 
vegetables  to  the  men  employed  in  the  fuse  works.  Quong- 
Ng  Chong  suddenly  killed  him,  and  after  perpetrating  the 
murder,  taking  advantage  of  the  excitement  caused,  he  fled 
into  the  magazine.  He  then  piled  in  the  doorway  of  the 
magazine  a  number  of  the  metal  cans  in  which  the  gunpowder 
was  kept,  and  by  that  means  filled  up  the  doorway  of  the 
magazine  while  he  remained  inside.  He  then  announced  that 
if  any  sheriff,  policeman,  or  other  person  attempted  to  arrest 
or  take  him  he  would  set  fire  to  the  gunpowder.  The  sheriff 
of  Alameda  County  and  several  deputies  promptly  arrived  at 
the  fuse  works  to  arrest  the  murderer.  The  afternoon  was 
spent  in  vain  endeavors  to  induce  the  Chinaman  to  come  out 
of  the  magazine,  but  he  had  a  pistol,  and  declared  he  had 
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matches,  and  he  could  not  be  induced  to  leave.  Late  in  the 
evening  the  employees  of  the  company  left  the  place  in  charge 
of  the  sheriflf  and  several  armed  deputy  sheriflfs.  They  re- 
mained on  guard  during  the  night.  About  five  o'clock  next 
morning,  in  consequence  of  an  attempt  then  made  to  arrest 
him,  the  Chinaman  carried  out  his  threat  and  set  fire  to  the 
gunpowder.  The  magazine  exploded,  destroying  defendant's 
factory,  killing  some  of  the  deputy  sheriffs,  and  injuring  the 
dwelling-house  of  the  plaintiff  in  this  action. 

In  submitting  the  cause  to  the  jury  the  court  gave  the  fol- 
lowing instruction,  among  others:  **A  magazine  of  powder  so 
situated  that,  in  case  of  explosion  from  any  cause,  it  is  liable 
to  injure  the  persons  and  the  dwellings  of  persons  living  in 
the  vicinity,  is  a  nuisance ;  and,  therefore,  if  the  jury  believe 
from  the  evidence  that  the  defendant  corporation  maintained 
at  the  time  mentioned  in  the  complaint,  at  the  town,  or  village, 
or  place  called  Melrose,  a  magazine,  and  kept  stored  therein 
large  quantities  of  gunpowder,  which,  in  case  of  explosion, 
was  liable  to  injure  the  persons,  dwellings,  or  other  property 
of  the  residents  of  the  said  town,  or  village,  or  place  called 
Melrose,  your  verdict  should  be  for  the  plaintiffs.  Although 
the  jury  may  believe  from  the  evidence  that  powder  in  the 
magazine  in  question  was  exploded  by  an  agency  beyond  the 
control  of  the  defendant  corporation,  still  this  would  not 
exempt  the  defendant  corporation  from  liability,  provided 
the  jury  believe  from  the  evidence  that  said  magazine  was 
maintained  by  such  defendant  corporation  in  such  a  place 
that,  in  case  of  Otx  explosion,  it  was  liable  to  injure,  damage, 
or  destroy  the  persons  or  property  of  persons  living  in  the 
vicinity.  .  .  .  The  fact,  if  it  be  a  fact,  that  defendant's  maga- 
zine and  factory  were  located  and  built  at  Melrose  before 
plaintiffs'  house  was  built,  has  no  bearing  on  this  case.  Such 
circumstances  can  in  no  way  excuse  the  maintenance  of  a 
nuisance,  and  the  question  of  whether  the  magazine  and 
factory  of  the  defendant  was  a  nuisance  must  be  solved  with- 
out any  reference  to  the  location  of  defendant's  factory  and 
magazine."  The  court  also  either  refused  defendant's  instruc- 
tions or  modified  them  on  the  line  of  the  foregoing. 

Although  the  complaint  alleges  that  the  damage  was  caused 
''by  reason  of  the  negligence  and  carelessness  of  the  defend- 
ant," there  is  not  a  particle  of  evidence  to  support  such  alle- 
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gation,  and  that  theory  of  the  action  seems  to  have  been 
abandoned  by  the  plaintiffs  daring  the  trial.  Under  the  in- 
structions of  the  court  there  were  no  facts  for  the  jury  to 
consider,  for  the  reason  that  there  was  no.  question  but  that 
powder  was  stored  in  a  magazine  or  place  where,  in  case  of 
explosion,  it  would  be  liable  to  injure  or  damage  persons  or 
property.  The  doctrine  laid  down  by  the  court  in  the  in- 
structions, in  substance,  declared  the  business  of  the  defend- 
ant, under  the  circumstances,  a  nuisance  per  se,  and  made  it 
an  insurer  against  all  damage  arising  from  whatever  cause. 

It  will  be  observed  in  this  case  the  plant  in  question  was 
not  devoted  to  the  manufacture  of  explosives.  The  only  risk 
attendant  upon  the  business  was  that  risk  inseparable  from 
any  handling  or  storing  of  powder — ^the  same  risks  that  ac- 
company its  transportation,  sale,  use,  and  application  in  all 
the  various  circumstances  in  which  it  is  availed  of.  By  the 
court's  instruction  there  is  no  distinction  between  a  case  of 
the  use  and  manufacture  of  this  explosive,  nor  any  exception 
to  the  rule  in  a  case  where  a  secluded  situation  is  sought  in 
the  first  instance,  and  thereafter  others  are  attracted  to  the 
locality,  perhaps  by  the  very  fact  of  the  business  of  the  fac- 
tory; and  by  such  instruction  the  defendant  is  made  liable, 
notwithstanding  that  the  greatest  care  and  prudence  may  be 
used  in  the  transaction  of  the  business,  and  that  the  explosion 
or  damage  is  caused  by  some  agent  entirely  beyond  the  con- 
trol of  one  conducting  the  business.  This  is  not  the  law.  In 
Judson  V.  Criant  Powder  Co.,  107  Cal.  549,*  the  damages  for 
which  the  action  was  brought  were  occasioned  by  an  explosion 
of  nitroglycerine  in  process  of  manufacture  into  dynamite 
in  the  defendant's  powder  factory.  In  that  case  the  judg- 
ment for  plaintiff  was  sustained  by  this  court  on  the  ground 
that  the  damage  resulted  from  negligence,  the  court  holding 
that,  the  explosion  having  been  shown,  it  was  for  the  com- 
pany to  show  by  evidence  that  it  was  not  the  result  of 
negligence  or  carelessness  on  its  part,  which  it  failed  to  do. 
Quoting  from  Shearman  and  Bedfield  on  Negligence  (sec. 
60) :  **When  a  thing  which  causes  injury  is  shown  to  be  under 
the  management  of  the  defendant,  and  the  accident  is  such  as 
in  the  ordinary  course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords  reasonable 

^  48  Am.  8t  Eep.  146. 
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evidence,  in  the  absence  of  explanation,  by  the  defendant, 
that  the  accident  arose  from  a  want  of  care."  The  court  con- 
tinuing, says:  "This  case  seems  to  clearly  come  within  the 
provisions  of  the  rule  there  declared.  There  is  nothing  to 
distinguish  it  in  principle  from  the  army  of  cases  that  have 
been  held  to  come  directly  within  its  provisions.  Appellant 
was  engaged  in  the  manufacture  of  dynamite.  In  the  ordi- 
nary course  of  things,  an  explosion  does  not  occur  in  such 
manufacture  if  proper  care  is  exercised.  An  explosion  did 
occur ;  ergo,  the  real  cause  of  the  explosion  being  unexplained, 
it  is  probable  that  it  was  occasioned  by  a  lack  of  proper  care.'* 
Respondent  relies  upon  Cheaiham  v.  Skearon,  1  Swan,  213,* 
in  support  of  his  theory  that  the  business  in  question  here  was 
a  nuisance  per  se.  In  DumesnU  v.  Dupont,  18  B.  Mon.  800,* 
the  supreme  court  of  Kentucky  says  that  the  only  adjudged 
case  met  with  in  which  the  principle  that  a  powder  magazine 
is  a  nuisance  per  se  seems  to  have  been  definitely  settled  is 
that  of  Cheatham  v.  Shearon;  and  adds  that  ''the  principles 
and  reasoning  on  which  the  decision  rests  are  opposed  to  the 
unbroken  current  of  modem  authority,  English  and  Ameri- 
can, upon  this  subject.''  In  Kinny  v.  Koopman,  116  Ala. 
310,'  it  is  said:  '*The  storing  or  keeping  of  gunpowder  or 
dynamite  in  large  quantities  near  the  dwelling-houses  of  citi- 
zens in  a  thickly  settled  portion  of  the  town,  and  near  a  cer- 
tain public  street  in  said  city,  is  not  a  nuisance  per  se;  and  to 
constitute  such  a  nuisance  there  must  be  negligence  or  want 
of  due  care  in  storing  and  keeping  it."  And  in  the  same 
case  it  is  said:  ''After  a  most  careful  examination  of  the 
common-law  text-books  and  decisions,  we  have  no  doubt  of 
the  correctness  of  our  conclusion  in  the  foregoing  cases,  and 
which  exactly  accord  with  the  law  as  declared  in  People  v. 
Sands,  1  Johns.  78.*  Steam-power,  gas,  electricity,  dynamite, 
and  gunpowder  are  in  daily  use,  and  have  become  indispen- 
sable to  the  convenience  of  the  public  and  for  the  public  de- 
fense. Invention  of  man  and  advancement  in  science  have 
enabled  the  manufacturer  of,  or  dealer  in,  these  articles  to 
provide  the  public  or  the  individual  with  almost,  if  not  alto- 
gether, absolute  protection  against  danger  or  hurt  from  ex- 
plosion. And  even  had  the  manufacturing  and  storage  of 
gunpowder,  in  its  early  history,  been  a  nuisance  at  common 

*  55  Am.  Dec.  734.  •  67  Am.  St.  Kep.  119,  and  note. 

» 68  Am.  Dec.  750.  *  3  Am.  Dec.  296. 
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law,  the  common-law  definition  of  a  nuisance  would  not  in- 
clude gunpowder  at  this  day.'*  In  Tuckachinsky  v.  Lehigh 
etc.  Co,,  199  Pa.  515,  a  similar  case  was  considered.  In  that 
case,  at  the  time  of  the  accident,  the  defendant  had  four  and 
a  half  boxes  of  dynamite  and  four  and  a  half  kegs  of  black 
powder  in  a  wooden  building  fourteen  feet  square  and  twelve 
feet  high,  in  an  open  space  near  the  shaft  of  its  colliery.  The 
mine  was  not  in  operation  at  the  time,  but  some  deadwork 
was  being  done,  in  which  powder  was  necessary.  The  plain- 
tiff was  standing  in  the  doorway  of  her  father's  house,  and 
was  thrown  backwards  down  a  flight  of  stairs  by  the  con- 
cussion of  the  air,  receiving  injuries  for  which  damages  were 
sought.    The  explosion  was  caused  by  lightning. 

The  trial  court  in  its  instructions  to  the  jury  stated  that 
there  was  no  evidence  in  the  case  of  any  '' negligence  on  the 
part  of  the  defendant,  unless  it  consisted  in  having  the  kind 
and  quantity  of  explosives  in  the  place  at  the  time,  for  the 
purpose,  and  under  the  circumstances  already  stated.  As  to 
this  there  is  no  controversy,  no  dispute,  no  question  of  fact 
to  be  determined.  The  only  question  to  be  decided  is  whether 
under  the  law  this  state  of  facts  constitutes  negligence  in 
itself  for  which  the  plaintiff  may  recover  in  this  action." 
And  the  court  instructed  the  jury  to  return  a  verdict  in  favor 
of  the  defendant.  On  appeal  the  supreme  court  says:  "A 
nuisance  has  been  defined  as  '  that  which  annoys  and  disturbs 
one  in  the  possession  of  his  property,  rendering  its  ordinary 
use  or  occupation  physically  uncomfortable  for  him.'  The 
evidence  in  this  case  shows  that  the  powder  magazine  had 
been  in  use  by  the  defendant  company  for  more  than  thirty 
years,  and  that  plaintiff  has  resided  within  about  seven  hun- 
dred feet  of  it  for  some  sixteen  years.  Yet  there  is  no  testi- 
mony to  show  that  any  apprehension  of  danger  or  any  fear  of 
explosion  was  felt  or  expressed  by  any  one  during  that  time. 
No  objection  to  the  location  or  maintenance  of  the  magazine 
has  been  shown.  The  explosives  were  stored  in  small  quanti- 
ties to  meet  current  needs.  Such  materials  are  always  danger- 
ous, but  as  their  use  is  essential  to  the  work  of  mining,  it  is 
impossible  to  protect  absolutely  persons  or  property  in  the 
immediate  vicinity.  The  risk  is  similar  to  that  arising  from 
the  operation  of  steam-boilers  and  other  machinery  and 
apparatus  necessary  to  the  prosperity  of  great  communities. 
Negligence  in  the  care  of  the  explosive  or  in  the  management 
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of  the  magazine  was  neither  charged  nor  proven.  The  only 
question  in  the  case  was  as  to  whether  or  not  the  magazine 
was  in  itself  a  nuisance.  We  can  see  nothing  in  the  evidence 
to  support  such  a  finding.  The  explosives  were  kept  only  for 
use  in  the  mine,  and  were  kept  in  small  quantities.  The  ex- 
plosion was  caused  by  no  act  of  the  defendant,  but  by  a  stroke 
of  lightning.  The  trial  court  could  not  have  sustained  ft 
verdict  for  the  plaintiflf  upon  the  evidence.  Its  instructions 
to  the  jury,  found  in  favor  of  the  defendant,  were  proper, 
and  the  judgment  is  affirmed."  As  said  in  the  foregoing 
opinion,  powder,  gas,  steam,  etc.,  are  equally  dangerous,  but 
-equally  necessary  in  the  present  condition  of  society,  and 
the  rule  laid  down  in  the  above  opinion  seems  to  be  well  set- 
tled, not  only  in  Pennsylvania,  but  in  New  York  and  else- 
where. (12  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  514; 
Schmeer  v.  Syracuse  Gaslight  Co.,  147  N.  T.  529.)  Another 
case  relied  upon  by  the  respondent  is  Heeg  v.  lAcht,  80  N.  Y. 
579.^  In  a  later  case  (Launsbury  v.  Foss,  80  Hun,  296,  30 
N.  Y.  Supp.  89),  speaking  of  Heeg  v.  Lioht,  the  court  says: 
^'Keeping  of  such  material  does  not,  however,  necessarily 
constitute  a  nuisance  per  se;  that  depends  upon  the  locality, 
the  quantity,  and  the  surrounding  circumstances.  The  con- 
sequential result  of  the  authorities  is,  that  each  case  like  this 
must  be  left  to  the  jury,  under  proper  instructions  from  the 
court." 

It  does  not  appear  that  when  the  defendant  commenced  its 
business  it  was  not  located  in  a  proper  place,  and  at  that 
time  sufficiently  removed  from  a  residence  neighborhood. 
It  was  carried  on  with  the  utmost  care.  The  damage  in 
question  resulted  from  a  cause  entirely  beyond  its  control, 
and  without  any  carelessness  or  negligence  on  its  part  what- 
ever, and  under  the  more  recent  and  better  line  of  authorities, 
as  shown  under  such  circumstances,  it  is  not  responsible. 

The  judgment  and  order  are  reversed. 

Shaw,  J.,  Angellotti,  J.,  McFarland,  J.,  and  Lorigan,  J., 
concurred. 

Beatty,  C.  J.,  dissented. 

Rehearing  denied. 


^  36  Am.  Rep.  654. 
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[S.  P.  No.  2412.    Department  ODe.— February  16,  1903.] 

MARGARET  KERRIGAN,  Administratrix,  etc.,  Respondent, 
V.  MARKET-STREET  RAILWAY  COMPANY,  Ap- 
pellant. 

Action  k>k  Dkath— Gomfujnt  bt  Ai>inNisTRAT&ix— Heirship. — ^In  an 
action  for  death  brought  by  an  administratrix,  a  complaint  which 
does  not  allege  the  existence  of  any  heir,  or  heirs,  does  not  state  a 
cause  of  action. 

Id.— Master  and  Ssryant— Adjustment  of  Appliances— Duty  or 
Employees— Liability  of  Employer.— Where  an  employer  had 
furnished  ample  material  sufficient  in  kind  and  quality  and  quantity 
for  the  construction  of  adjustable  boards  and  stakes,  and  under  the 
terms  of  the  employment  it  was  the  duty  of  the  employees  who 
loaded  a  car  to  adjust  those  appliances  so  as  to  secure  a  carload  of 
ties  and  rails  in  place,  the  employer  is  not  liable  for  the  death  of  an 
employee  arising  from  any  defect  in  the  construction  or  adjustment 
of  such  appliances  by  him  and  his  fellow-servants. 

Id.— Questions  of  Fact— Erroneous  lNSTRucnoN-.BEFUSAL  of  Proper 
Bequests.— The  questions  whether  or  not  it  was  the  duty  of  the 
employer  to  adjust  the  appliances,  and  whether  stakes  or  uprights 
were  necessaiy  to  make  the  car  reasonably  safe,  were  questions  of 
fact  for  the  jury;  and  it  was  erroneous  to  instruct  the  jury  that 
stakes  or  uprights  were  a  necessary  part  of  the  flat-car  as  used  at 
the  time  of  the  death,  and  that  they  "were  appliances  within  the  rule 
requiring  the  master  to  furnish  with  reasonable  care  proper  and  ade- 
quate appliances  for  the  purpose  of  carrying  on  the  proposed  work," 
and  to  refuse  to  give  proper  instructions  requested  by  the  defendant 
based  upon  evidence  supporting  defendant's  theory  of  the  case. 

Id.— Opinion  Evidence— Height  of  Stake.— What  would  have  been  a 
proper  height  of  stake  to  be  used  at  the  end  of  the  car  is  not  proper 
matter  for  expert  opinion  evidence. 

Id.— Support  of  Plaintiff— Improper  Instruction.— The  court  should 
not  have  instructed  the  jury  that  they  might  consider  the  fact  that 
the  deceased  was  the  sole  support  of  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial,    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  F.  Dunne,  for  Appellant. 

The  complaint  is  not  sufficient  to  support  the  judgment, 
there  being  no   averment   of   heirship.     {Stewart   v.   Terre 
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Haute  etc.  R.  B.  Co.,  103  Ind.  44;  Chicago  etc.  B.  B.  Co.  v. 
Morris,  26  111.  400;  Eureka  v.  Merrifield,  53  Kan.  794; 
Walker  v.  O'Connell,  59  Kan.  306;  Walker  v.  Lake  Shore  etc. 
Ry.  Co.,  104  Mich.  606,  617;  Conant  v.  Griffin,  48  111.  410, 
414 ;  Quincy  Coed  Co.  v.  Hood,  77  111.  68,  72 ;  Schwarz  v.  Judd, 
28  Minn.  371;  Safford  v.  Drew,  3  Duer,  627,  633,  641;  Lucas 
V.  iVetc;  YorA;  Cent  B.  B.  Co.,  21  Barb.  245-247;  Warren  v.  i^tv- 
glehart,  13  Neb.  283,  287 ;  Dunheme  v.  Insurance  Co.,  1  Disn. 
257,  259;  Westcott  v.  CeneroZ  V*.  B.  JK.  Co.,  61  Vt.  438,  441- 
442;  Oeroux  v.  Graven,  62  Vt.  280-284;  Northern  Pac.  B.  B. 
Co.  V.  EUison,  3  Wash.  225;  Woodward  v.  Chicago  etc.  By. 
Co.,  23  Wis.  400,  404;  Wiltse  v.  TtWen,  77  Wis.  152,  156; 
Little  Bock  etc.  By.  Co.  v.  Townsend,  41  Ark.  382,  387;  Com- 
monwealth V.  Eastern  B.  B.  Co.,  5  Gray,  473 ;  State  v.  OH- 
more,  24  N.  H.  461,  469;  St.  Louis  etc.  By.  Co.  v.  Yocum, 
34  Ark.  493,  496,  497;  Barker  v.  Hannibal  etc.  B.  B.  Co.,  91 
Mo.  86.)  The  deceased  voluntarily  assumed  the  risk  of  the 
manner  of  loading  known  to  him.  {Long  v.  Coronado  B.  B. 
Co.,  96  Cal.  269,  273,  274;  Baltimore  and  Potomac  B.  B.  Co. 
V.  Jones,  95  U.  S.  543;  Baltimore  etc.  B.  B.  Co.  v.  Baugh, 
149  U.  S.  390;  Carr  v.  Sheehan,  81  Hun,  291;  Mansfield  Coal 
etc.  Co.  V.  McEnery,  91  Pa.  St.  185.^)  It  was  the  duty  of 
the  deceased  and  his  fellow-servants  to  construct  and  adjust 
the  stakes  from  the  material  furnished  by  appellant,  and  the 
appellant  is  not  responsible  for  their  failure  or  neglect. 
(Burns  v.  Sennett,  99  Cal.  363;  CaUan  v.  Bull,  113  Cal.  592; 
Boss  V.  Walker,  139  Pa.  St.  42 ;»  Benn  v.  NuU,  65  Iowa,  407; 
McCampbell  v.  Cunard  S.  S.  Co.,  144  N.  Y.  552,  556;  Cree- 
gan  v.  Marston,  126  N.  T.  568,  573 ;«  Hogan  v.  Smith,  125 
N.  Y.  774;  Butler  v.  Townsend,  126  N.  Y.  107;  Kimmer  v. 
Weber,  151  N.  Y.  422;*  Bowen  v.  Chicago  etc.  By.  Co.,  95 
Mo.  277;  Lindell  v.  Woods,  41  Minn.  212,  215;  Coal  and 
Mining  Co.  v.  Clay,  51  Ohio  St.  542;  Kelly  v.  Norcross,  121 
Mass.  509 ;  1  Bailey  on  Master  and  Servant,  sees.  24,  32,  33, 
34.) 

Stafford  &  Stafford,  for  Respondent. 

The  existence  of  heirs  is  to  be  presumed.     (University  v. 
Harrison,  90  N.  C.  385,  388;  Harvey  v.  Thornton,  14  111.  217; 

'36  Am.  Bep.  662.  •22  Am.  St  Bep.  854. 

'  23  Am.  Si.  Bep.  160.  *  56  Am.  St.  Bep.  630. 
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People  V.  Fire  Ins.  Co.,  26  Wend.  218;  Lawspn  on  Presump- 
tive Evidence,  198;  Warner  v.  Western  etc.  B.  B.  Co.,  94  N.  C. 
250,  259.)  The  administratrix  was  entitled  to  sue  as  per- 
sonal representative  of  the  estate.  (Code  Civ.  Proe.,  see.  377; 
Munro  v.  Pacific  Coast  Dredging  etc.  Co.,  84  Cal.  515,  522;* 
Hariigan  v.  Southern  Pac.  Co.,  86  Cal.  142;  Burk  v.  Areata 
etc.  B.  B.  Co.,  125  Cal.  364-368.*)  The  damages  must  be  distri- 
buted according  to  the  law  of  succession.  (Bedfi^eld  v.  Oakland 
etc.  By.  Co.,  110  Cal.  290.)  The  averment  of  heirship  is  not 
necessary.  (Alabama  etc.  B.  B.  Co.  v.  Waller,  48  Ala.  459 ;  Co- 
lumbus etc.  B.  B.  Co.  V.  Bradford,  86  Ala.  574,  580;  Balti- 
mrore  etc.  B.  B.  Co.  v.  Wightman,  29  Gratt.  431,  438;*  Mat- 
thews  V.  Warner,  29  Gratt.  570;*  Harper  v.  Norfolk,  36  Fed. 
102, 104;  Warner  v.  Western  etc.  B.  B.  Co.,  94  N.  C.  250,  257; 
Howard  v.  Delaware  Canal  Co.,  40  Fed.  195,  199;  East  Tenn. 
Tel.  Co.  V.  fifimww,  99  Ky.  404,  408.)  The  objection  to  the 
complaint  in  this  respect  should  not  be  allowed  upon  appeal 
for  the  first  time.  The  stakes  were  a  part  of  the  car.  They 
were  a  part  of  the  appliance  just  as  much  as  was  the  bottom 
of  the  car  or  its  wheels.  {Bushby  v.  New  York  etc.  B.  Co., 
107  N.  T.  374;*  Dougherty  v.  B.  B.  Co.,  45  N.  Y.  St.  Rep. 
154;  Byan  v.  New  York  etc.  B.  B.  Co.,  88  Hun,  269;  Ford  v. 
Lake  Shore  etc.  Co.,  117  N.  T.  638;  Mclntyre  v.  Boston  etc.  B. 
B.  Co.,  163  Mass.  189.)  There  is  no  evidence  of  any  contract, 
understanding,  or  custom  to  the  effect  that  laborers  should  ad- 
just the  stakes.  (McNamara  v.  McDonough,  102  Cal.  575.)  For 
the  negligence  of  the  men  whose  duty  it  was  to  prepare  the 
stakes  the  employer  was  liable.  (Mclntyre  v.  B.  B.  Co.,  163 
Mass.  189.)  The  question  of  contributory  negligence  was 
for  the  jury.  (Lee  v.  Southern  Pac.  Co.,  101  Cal.  118; 
Martin  v.  Cal.  etc.  By.  Co.,  94  Cal.  326 ;  Magee  v.  B.  B.  Co., 
78  Cal.  430;*  Sanborn  v.  Madera  F.  Co.,  70  Cal.  261;  Alex- 
ander V.  Central  L.  etc.  Co.,  104  Cal.  532 ;  Ingerman  v.  Moore, 
90  Cal.  410;^  Mullin  v.  Horseshoe  Co.,  105  Cal.  77;  Limberg 
V.  Olenwood  L.  Co.,  127  Cal.  598;  Bailey  on  Masters'  Liabil- 
ity,  p.  172.) 

M  8  Am.  St  Rep.  248.  •  1  Am.  St.  Eep.  844. 

•  73  Am.  St.  Eep.  52.  •  12  Am.  St  Rep.  69. 

"  26  Am.  Bep.  384.  ^  25  Am.  St  Rep.  138.  ) 

« 26  Am.  Rep.  396. 
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ANGELLOTTI,  J.— Plaintiff,  administratrix,  brought  this 
action  for  $25,000  damages,  alleged  to  have  been  sustained  by 
her  as  such  administratrix  by  reason  of  the  death  of  her 
intestate,  which  death,  it  is  alleged,  was  caused  by  the  neglect 
of  defendant,  in  whose  service  he  was  engaged  at  the  time 
of  his  death. 

Plaintiff  obtained  verdict  and  judgment  for  one  thousand 
dollars,  and  defendant  has  appealed  from  the  judgment  and 
an  order  denying  its  motion  for  a  new  trial. 

The  complaint  is  entirely  destitute  of  allegation  of  the 
existence  of  any  heir  of  decedent,  or  allegation  of  any  damage 
to  any  heir,  the  only  allegation  of  damage  being  that  as  to 
the  damage  to  the  administratrix.  It  is  settled  in  this  state 
that  an  action  of  this  character  cannot  be  maintained  by  the 
personal  representative  of  the  deceased  if  there  is  no  heir, 
and  that,  in  order  to  state  a  cause  of  action,  it  is  essential  to 
allege  in  the  complaint  the  existence  of  heirs.  (Webster 
V.  Noruoegian  Mining  Co,,  137  Cal.  399.)  No  demurrer 
was  interposed  to  the  complaint  in  the  court  below,  and 
the  question  as  to  the  sufficiency  of  this  complaint  was  not 
suggested  until  the  case  had  reached  this  court  on  appeal. 
As  a  matter  of  fact,  the  record  shows  that  plaintiff,  admin- 
istratrix, was  the  wife  of  decedent.  It  is  earnestly  contended 
that  the  objection  has  been  waived,  and  that  the  complaint 
is  sufficient  to  support  the  judgment.  It  may  be  that  this 
contention  could  be  upheld,  but  it  will  be  unnecessary  to 
determine  the  question,  as  the  judgment  must  be  reversed  for 
other  reasons,  and  the  question  can  then  be  disposed  of  by 
an  amendment  of  the  complaint. 

The  negligence  of  defendant  complained  of  was  its  alleged 
failure  to  furnish  proper  flat  cars  for  the  work  in  which 
deceased  was  engaged,  it  being  alleged  that  such  cars  so 
furnished  were  "defective,  inadequate,  and  unsafe,''  and 
that,  by  reason  of  such  imperfection  and  defectiveness,  rail- 
road ties,  with  which  the  same  were  loaded,  fell  upon  de» 
cedent,  throwing  him  under  the  car,  whereby  he  was  killed. 

There  was  no  defect  in  the  car  itself,  the  alleged  defect 
being  the  omission  to  place  proper  stakes  in  the  loops,  or 
pockets,  on  the  sides  and  ends  thereof,  to  support  and  keep 
in  place  the  ties  with  which  it  was  loaded.  The  decedent 
was  engaged,  with  a  number  of  other  men,  in  construction 
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work  on  defendant's  railroad,  and  on  the  day  of  the  accident 
was,  and  for  some  time  before  had  been,  engaged  on  the  con- 
struction train  distributing  the  ties  and  rails  along  the  line 
of  railroad.  Decedent  was  what  is  called  the  ''straw  boss,'' 
the  next  man  under  the  foreman.  It  was  the  duty  of  these 
men  to  load  these  cars  with  the  ties,  and  after  the  train  had 
reached  the  place  where  they  were  needed  for  construction 
purposes  to  throw  the  same  off,  as  the  train  moved  slowly  on. 
At  the  time  of  the  accident  the  cars  had  been  loaded  with 
ties,  decedent  having  assisted  in  such  loading,  and  the  train, 
consisting  of  two  flat  cars  and  locomotive,  was  proceeding 
to  the  place  where  the  ties  were  to  be  used,  decedent  sitting 
on  top  of  the  ties  on  one  of  the  ears.  For  some  reason  the 
train  suddenly  slacked  its  speed,  and  some  of  the  ties  fell  in 
front  of  the  car,  carrying  decedent  with  them,  and  he  was 
run  over  by  the  car  and  killed.  The  locomotive  was  pushing 
the  train  from  the  rear.  The  car  upon  which  decedent  rode 
was  the  front  car,  and  there  was  evidence  indicating  that 
there  were  no  stakes  upon  the  front  end  of  the  car. 

It  may  be  conceded  that  the  evidence  was  sufficient  to 
warrant  a  conclusion  upon  the  part  of  the  jury  that  the 
throwing  of  decedent  from  the  car  to  the  ground  in  front 
thereof  was  due  to  the  fact  that  there  were  no  stakes  on  the 
forward  portion  of  the  car,  or  that  the  stakes  used,  if  any 
were  used,  were  not  long  enough,  although  it  would  be  very 
reasonable  to  conclude  that  the  manner  of  loading  and  the 
sudden  stopping  of  the  train  were  the  main  factors  in  the 
accident. 

There  was  evidence  to  support  the  theory  of  defendant  that 
the  preparation  of  the  flat  cars  for  the  particular  work  on 
hand,  by  preparing  and  adjusting  such  simple  appliances  in 
the  way  of  boards  and  stakes  as  might  be  deemed  necessary 
to  keep  the  load  in  place,  was,  under  the  terms  of  their  em- 
ployment, a  part  of  the  work  which  the  deceased  and  his 
fellow-workmen  were  themselves  to  perform.  It  was  clearly 
shown  that  the  defendant  had  furnished  material  sufficient 
in  quality  and  quantity  for  the  construction  of  these  adjust- 
able stakes,  which  was  readily  accessible  to  these  men,  and 
that  from  this  material  these  men  had  made  stakes,  which 
they  had  theretofore  adjusted  and  used  in  their  work  when- 
ever they  deemed  such  use  necessary. 
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It  further  appeared  that  there  were  stakes  on  hand,  al- 
ready so  constructed,  and  within  the  reach  of  the«e  men,  which 
could  have  been  used  by  them  on  the  day  of  the  accident. 
It  is  well  settled  that  where  certain  persons  are  employed  to 
do  certain  work,  and  by  the  contract  of  employment,  either 
express  or  implied,  such  employees  are  to  construct  and 
adjust  the  appliances  by  which  the  work  is  to  be  done,  the 
employer  to  furnish  proper  material  and  the  employees  to 
construct  and  adjust  such  appliances  as  in  their  judgment 
are  necessary,  the  employer  is  not  liable  to  such  employees 
for  any  defect  in  the  construction  or  adjustment  of  such  ap- 
pliances. {Burns  v.  Bennett,  99  Cal.  363  [368] ;  Callan  v. 
Bull,  113  Cal.  593  [604].)  This  rule,  which  in  no  way  con- 
flicts with  the  general  rule  as  to  the  duty  of  the  employer  to 
furnish  machinery  and  appliances  reasonably  suitable  and 
safe  for  the  employee  to  do  his  work,  would  be  peculiarly 
applicable  in  a  case  like  the  one  at  bar,  where  the  appliances 
to  be  adjusted  consisted  simply  of  stakes,  designed  to  keep 
in  place  the  load  to  be  placed  on  the  cars  by  deceased  and 
his  co-laborers. 

It  was  a  question  for  the  jury  to  determine  whether  or 
not  the  facts  were,  in  this  regard,  as  claimed  by  defendant. 
But  the  trial  court,  by  its  instructions,  practically  took  this 
question  of  fact  from  the  jury  and  decided  it  against  defend- 
ant. After  stating  the  duty  of  the  employer  to  provide  suit- 
able machinery  and  appliances  for  conducting  the  proposed 
business,  it  instructed  the  jury  as  follows : — 

*'In  connection  with  the  foregoing  instruction,  I  further 
charge  you  that  stakes  or  uprights  were  a  necessary  part  of 
said  flat  car  as  it  was  used  on  May  3,  1898 ;  that  said  stakes 
were  appliances  within  the  rule  which  requires  a  master  to 
furnish,  with  reasonable  care,  proper  and  adequate  appli- 
ances for  the  purpose  of  carrying  on  the  proposed  work," 
and  refused  to  give  any  one  of  three  instructions  requested 
by  defendant,  based  upon  the  theory  of  defendant  herein- 
before stated.  Two  of  these  proposed  instructions,  the  thir- 
teenth and  fifteenth,  were,  so  far  as  we  can  see,  not  open  to 
criticism.  In  this  action  of  the  court  we  think  there  was 
substantial  error,  which  we  are  unable  to  say  was  not  preju- 
dicial to  defendant.  The  court  practically  told  the  jury  that 
it  was  the  duty  of  the  defendant  to  adjust  proper  stakes  or 
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uprights  on  said  car  on  the  day  of  the  accident.  Whether 
or  not  it  was  defendant's  duty  to  do  so  was,  in  view  of  cer- 
tain evidence  relied  on  by  defendant,  for  the  jury  to  deter- 
mine from  all  the  evidence  in  the  case. 

The  instruction  hereinbefore  quoted  was  open  to  the  fur- 
ther objection  that  it  assumed  as  a  matter  of  law  that  stakes 
or  uprights  were  necessary  to  make  the  car  reasonably  suit- 
able and  safe  for  the  employed  to  do  their  work.  Whether 
they  were  so  necessary  was  a  question  of  fact  for  the  jury^ 
considering  all  the  facts  and  circumstances  of  the  case. 

In  our  judgment,  opinion  evidence  as  to  what  would  have 
been  a  proper  height  of  stake  to  be  used  at  the  end  of  the 
car  was  inadmissible.  It  was  not  a  matter  for  expert  opin- 
ion evidence.  We  are  not  inclined  to  hold,  however,  that  this 
evidence  was  at  all  prejudicial.  We  are  further  of  the  opin- 
ion that  the  court  should  not  have  instructed  the  jury  that 
they  might  also  consider  the  fact  that  the  deceased  was  the 
sole  support  of  the  plaintiff,  although,  taking  the  instructions 
as  a  whole,  we  would  not  feel  called  upon  to  reverse  the  judg- 
ment and  order  on  account  of  such  instruction. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded for  a  new  trial,  with  directions  to  the  court  below  to 
allow  plaintiff  to  amend  her  complaint,  if  she  be  so  advised. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  P.  No.  2237.    In  Bank.— February  17,  1903.] 

EDWARD  I.  SHEEHAN,  Tax-Collector,  etc..  Appellant, 
and  JOSEPH  LIVINGSTON  et  al..  Respondents,  v. 
GEORGE  W.  OSBORN  et  al.,  Respondenta. 

Judgment — Motion  to  Vacate— Oonilictino  APFmAvrrs — ^Bevhw  ttpoh 
Appeal. —The  decision  of  the  trial  court  upon  a  motion  to  vacate 
a  judgment  of  dismissal  of  an  action,  where  the  affidavits  were 
conflicting  as  to  all  matters  material  to  the  motion,  wiU  not  be 
disturbed  upon  appeal.     The  rule  that  the  trial  judge  is  the  final 
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arbiter  as  to  all  questions  of  fact,  applies  in  all  cases,  whether  the 
evidence  is  given  orally,  or  by  deposition,  or  affidavit. 

Id.— Judgment  of  Dismissal— Motion  by  Tax-Oollector— Dupont- 
Stbeet  Bonds — ^Action  to  Set  Aside  Former  Judgment— Hepre- 
sentation  07  Bondholders.— Upon  a  motion  made  by  the  tax- 
collector  to  vacate  a  judgment  of  dismissal  in  an  action  brought  by 
the  tax-collector  and  certain  holders  of  Dupont-Street  bonds,  on 
beh&If  of  all  holders  thereof,  to  set  aside  a  former  judgment 
declaring  the  Dupont-Street  assessment  void  and  enjoining  the  tax* 
collector  from  selling  certain  land,  the  tax-collector  does  not  repre- 
sent the  county,  but  only  the  interests  of  the  other  bondholders  not 
parties  to  the  action  dismissed. 

Id — Laches  of  Bondholders.— Where  it  appears  upon  such  motion 
that  the  action  dismissed  was  not  prosecuted  for  two  years,  and  that 
about  sixteen  years  passed  after  the  entry  of  the  original  judgment 
before  the  bondholders  really  interested  in  the  motion  even  consulted 
an  attorney,  or  made  any  effort  to  look  after  their  interest  in  the 
action  to  set  that  judgment  aside,  and  then  after  receiving  actual 
notice  that  the  action  was  about  to  be  dismissed,  waited  another  six 
months  before  taking  action  to  have  the  motion  made,— Ti^Id,  that 
they  were  guilty  of  laches,  defeating  the  motion, 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  vacate  a  judgment 
of  dismissal.    W.  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion. 

Lloyd  &  Wood,  Page,  McCutchen  &  Eells,  Page,  McCut- 
chen  &  Knight,  and  Coogan  &  Hahn,  for  Appellant. 

•  A  party  may  move  to  set  aside  a  judgment  of  dismissal 
entered  at  his  own  request.  (Kaufman  v.  Shain,  111  Cal. 
16;^  Brackett  v.  Banegas,  99  Cal.  623,  625;  Montgomery 
V.  Ellis,  6  IIow.  Pr.  326 ;  Downing  v.  Siill,  43  Mo.  309;  Free- 
man on  Judgments,  4th  ed.,  sec.  117.)  The  limit  of  a  reason- 
able time,  under  section  473,  will  be  deemed  the  limit  of  six 
months  to  vacate  a  judgment  where  there  is  no  injury  to  the 
rights  of  the  other  party.  (Wolff  v.  Canadian  Pac.  Ry,  Co,, 
89  Cal.  332,  337.)  The  bondholders  interested  might  have 
made  the  motion  in  the  name  of  the  tax-collector  plaintiff  as 
their  representative,  (^tna  Ins.  Co,  v.  Aldrich,  38  Wis. 
107;  Crescent  Canal  Co.  v.  Montgomery,  124  Cal.  134;  Ma- 
lone  V.  Big  Flat  etc.  Mining  Co.,  93  Cal.  384.) 

*52  Am.  St.  Rep.  139. 
CXXXVIII.  Cal.— 33 
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Morrison  &  Cope,  for  Crocker  Estate  Company,  Respond- 
ent. 

The  order  was  made  upon  conflicting  affidavits,  and  cannot 
be  disturbed.  {P airier  v.  Oravel,  88  Cal.  79,  83;  Memies 
V.  Watson,  105  Cal.  109,  113.)  The  presumption  is  in  favor 
of  orders  as  well  as  of  judgments.  {Worthington  v.  Olden, 
31  Iowa,  419;  East  Tenn.  etc.  By.  Co.  v.  Lee,  90  Tenn.  570.) 
The  order  was  in  the  discretion  of  the  court,  and  there  was 
no  plain  abuse  of  discretion,  {Gamer  v.  Erlanger,  86  Cal. 
60,  62,  63,  and  cases  cited.)  The  alleged  fraud  between  a 
plaintiff  and  his  attorney  was  not  ground  for  relief  against 
a  defendant.  {Davis  v.  Chalfant,  81  Cal.  627;  Wilson  v. 
Smith,  17  Tex.  Civ.  App.  188.)  The  parties  interested  were 
guilty  of  laches.  The  six  months  is  not  a  matter  of  right 
where  it  is  the  duty  of  parties  who  have  long  delayed  action 
to  proceed  promptly.  {People  v.  Temple,  103  Cal.  447,  453; 
Bozzio  V.  Vaglio,  10  Wash.  270;  Knox  v.  Clifford,  41  Wis. 
459 ;  Gerrish  v.  Johnson,  5  Minn.  23 ;  Sargent  v.  Kindred,  5 
N.  Dak.  472.) 

Naphtaly,  Preidenrich  &  Ackerman,  for  George  W.  Os- 
born  and  Isaac  Eahn,  Respondents. 

The  order  should  not  be  disturbed  upon  appeal.  {Bell 
V.  Peck,  104  Cal.  35;  Poirier  v.  Gravd,  88  Cal.  79;  Gamer 
V.  Erlanger,  86  Cal.  60 ;  Youngman  v.  Tonner,  82  Cal.  611 ; 
Estate  of  Bose,  80  Cal.  166;  Beay  v.  Butler,  95  Cal.  206; 
Priest  V.  Brown,  100  Cal.  627.)  Error  will  not  be  presumed. 
{Moore  v.  Massini,  43  Cal.  389;  Eerriter  v.  Porter,  23  Cal. 
385;  Campbell  v.  Walls,  77  Cal.  250;  Clark  v.  Sawyer,  48 
Cal.  133 ;  Eastman  v.  Cook,  90  Cal.  238 ;  Canning  v.  Central 
Pac.  B.  B.  Co.,  50  Cal.  166.)  No  mistake  or  excusable  neglect 
is  shown  as  ground  for  granting  the  motion.  The  alleged 
negligence  of  an  attorney  is  not  ground  for  relief  from  a 
judgment,  unless  shown  to  be  excusable.  {Smith  v.  Tunstead, 
56  Cal.  175;  Haight  v.  Green,  19  Cal.  118;  Mul^holland  v. 
Heyneman,  19  Cal.  605;  Ekel  v.  Swift,  47  Cal.  622;  Douglass 
V.  Todd,  96  Cal.  655;  *  Gray  v.  Sabin,  87  Cal.  211;  Shearman 
V.  Jorgensen,  106  Cal.  483;  McGuire  v.  Drew,  83  Cal.  225.) 
The  moving  parties  were  guilty  of  laches.  {CarpenMer  v. 
Hart,  5  Cal.  406.) 

»31  Am.  St.  Rep.  247. 
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A.  Heyneman,  for  Bernhard  Schweitzer,  Respondent. 

Garret  W.  McEnemey,  for  Joseph  Livingston  et  al.,  Re- 
spondents. 

QRAT,  C. — This  is  an  appeal  by  the  tax-collector  of  the 
city  and  county  of  San  Francisco  from  an  order  refusing  to 
grant  a  motion  to  set  aside  an  order  and  judgment  of 
dismissal  made  and  entered  on  motion  of  appellant's  prede- 
cessor in  the  office  of  tax-collector.  The  judgment  of  dis- 
missal had  been  entered  at  the  request  of  the  plaintiffs  nearly 
six  months  previously,  in  a  case  wherein,  the  tax-collector  and 
four  of  the  holders  of  what  are  known  as  the  Dupont-Street 
bonds  were  plaintiffs,  suing  on  behalf  of  all  the  holders  of 
said  bonds.  At  the  time  of  the  said  dismissal  the  case  dis- 
missed had  been  pending  for  upwards  of  two  years  without 
any  action  having  been  taken  therein  and  a  motion  to  dis- 
miss for  failure  to  prosecute  had  been  threatened.  The  object 
of  the  action  dismissed  was  to  set  aside  a  judgment  that  had 
been  entered  against  said  bondholders  and  the  tax-collector 
some  fourteen  years  prior  thereto,  in  a  suit  brought  to  have 
declared  void  what  was  known  as  the  Dupont-Street  assess- 
ment, and  to  enjoin  the  tax-collector  from  selling  the  lands 
of  the  plaintiffs  therein  under  said  assessment.  The  affi- 
davits upon  which  the  motion  for  relief  from  the  judgment  of 
dismissal  were  heard  were  conflicting  as  to  all  matters  mate- 
rial to  the  motion,  and  it  was  for  the  trial  judge,  upon  this 
conflict,  to  determine  where  the  truth  lay.  The  rule  that 
the  trial  judge  is  the  final  arbiter  as  to  all  questions  of  fact 
where  the  evidence  is  conflicting  applies  in  all  cases  whether 
the  evidence  is  given  orally  or  by  deposition  or  affidavit. 
(Poirier  v.  Gravel,  88  Cal.  79 ;  Reay  v.  Butler,  95  Cal.  206 ; 
Priest  V.  Brown,  100  Cal.  627.)  The  chief  ground  of  the 
motion  to  vacate  the  order  of  dismissal  was  that  the  tax- 
collector  was  in  ignorance  of  the  effect  of  a  dismissal  on  the 
rights  of  the  bondholders  who  were  not  actual  parties  to  the 
suit.  Treadwell,  who  controlled  the  case  for  plaintiff,  swears 
that  when  he  procured  the  tax-collector's  consent  to  the  dis- 
missal, he  distinctly  told  him  that  on  a  dismissal  the  statute 
of  limitations  would  become  a  conclusive  bar  to  another  suit. 
Treadwell    flatly   contradicted    everything    material    to    the 


516  Sheehan  v.  Osborn.  [138  Cal. 

motion  sworn  to  by  the  tax-collector,  who  made  the  motion 
for  relief  from  the  judgment  of  dismissal. 

Appellant  seems  to  concede  the  rule  that  the  decision  of 
the  trial  judge,  so  far  as  the  facts  are  concerned,  will  not  be 
interfered  with  on  appeal  when  there  is  any  evidence  upon 
which  it  can  reasonably  be  based,  and  that  this  rule  applies 
whether  the  evidence  is  taken  by  affidavit  or  otherwise;  and 
still  he  contends  that  the  preponderance  of  evidence  showed 
that  the  motion  should  have  been  granted,  and  that  the  trial 
judge  did  not  accept  Treadwell's  version  of  the  matter,  and 
must  have  denied  the  motion  upon  some  ground  aside  from 
the  evidence.  On  appeal,  if  it  appears  that  there  is  any 
reasonable  ground  upon  which  the  action  of  the  lower  court 
can  be  upheld,  the  appellate  court  will  adopt  that  ground 
and  affirm  the  order  or  judgment  appealed  from.  As  we 
have  already  seen,  it  is  for  the  trial  judge  to  say  where  the 
preponderance  of  the  evidence  lies,  and  in  support  of  the 
order  we  will  presume  that  the  testimony  of  Treadwell  was 
taken  as  true.  Admitting  the  truth  of  his  affidavits,  the  court 
was  warranted  in  holding  as  it  did. 

Again,  the  trial  court  was  warranted  in  denying  the  motion 
on  the  ground  of  laches.  The  city  and  county  is  not  a  party 
to  the  dismissed  suit,  and  the  tax-collector,  having  no  per- 
sonal interest  in  that  suit,  sought  to  maintain  it,  as  he  now* 
seeks  to  set  aside  the  judgment  in  it,  only  for  the  benefit  of 
the  holders  of  the  Dupont-Street  bonds  who  were  not  actual 
parties  to  the  suit.  The  bondholders  who  were  actual  parties- 
were  settled  with  and  desired  to  dismiss,  and  did  not  join  in 
the  motion  to  vacate,  and  are  not  appealing,  but  are  respond- 
ents herein.  The  only  parties  directly  interested  in,  or  that 
would  be  benefited  by,  an  order  vacating  the  judgment  of 
dismissal  were,  and  are,  those  parties  who  were  not  actually 
parties  to  the  suit.  Some  of  those  parties,  as  appears  from 
their  affidavits  on  motion,  never  knew  of  the  pendency  of  the 
case  brought  for  their  benefit  until  after  the  judgment  of 
dismissal  had  been  made  by  the  court;  others  of  them  had 
actual  notice  that  the  case  was  to  be  dismissed,  and  yet  they 
did  not  appear  in  the  case  or  attempt  to  prevent  the  dis- 
missal. Six  months,  lacking  only  a  few  days,  elapsed  there- 
after before  they  attempted,  through  the  tax-collector  to  have 
the  judgment  of  dismissal  set  aside.     And  thus  it  appears 
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that  about  sixteen  years  passed  after  the  entry  of  the  original 
judgment  before  the  parties  really  interested  in  this  appeal 
even  consulted  an  attorney  or  made  any  effort  whatever  to 
look  after  any  interest  they  might  have  in  vacating  the  judg- 
ment; and  then,  after  receiving  actual  notice  that  the  second 
case  was  about  to  be  dismissed,  they  wait  another  six  months 
before  taking  action  in  the  matter.  If  this  was  not  laches  on 
their  part,  it  would  be  difficult  to  make  out  a  case  of  laches. 
And  as  they  are  the  only  parties  interested  in  the  result  of 
this  appeal,  it  is  their  conduct,  so  far  at  least  as  this  question 
of  laches  is  concerned,  that  is  to  be  looked  to,  and  not  the 
conduct  of  the  actual  parties  plaintiff  in  the  dismissed  suit. 

These  are  perhaps  not  the  only  reasons  why  the  order  ap- 
pealed from  should  not  be  disturbed,  but  we  deem  them  suffi- 
cient, and  think  it  unnecessary  to  notice  the  other  questions 
discussed  in  the  briefs. 

We  advise  that  the  order  appealed  from  be  affirmed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Henshaw,  J.      McFarland,  J.,      Angellotti,  J., 
Shaw,  J.,  Van  Dyke,  J.,       Lorigan,  J. 

Beatty,  C.  J.,  being  disqualified,  did  not  participate  in  the 
foregoing. 

Rehearing  denied. 


[Sac.  No.  1038.    Department  One.— February  18,  1903.] 

JAMES  B.  PENDOLA,  Eespondent,  v.  JOHN  G.  RAMlVf 
et  al.,  Appellants. 

Water  Rights — ^User  upon  Three  Tracts— Mortgage  or  One  Tract — 
Easement.— Where  the  owner  of  a  canal  and  water  right  used  the 
same  habitually  upon  three  tracts  of  land,  one  of  which  was  mort* 
gaged  to  the  plaintiff,  who  acquired  title  thereto  under  foreclosure^ 
the  plaintiff  thereby  acquired  an  easement  upon  the  other  lands  for 
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the  use  of  the  mortgagor's  canal  and  water  right,  as  to  the  part 
thereof  appropriated  to  the  mortgaged  tract;  but  nothing  more  can 
be  justly  claimed  by  the  plaintiff. 

Id.— Occupancy  op  Othkr  Tbacts— Appurtenant  Water  Bight— CJon- 
VEYANCB  OF  TiTLs  FROM  Thiro  PARTIES.— Ab  against  all  but  the 
owner,  the  occupancy  of  the  other  two  tracts  by  the  mortgagor, 
upon  which  the  canal  and  water  right  were  used  in  part,  was  suffi- 
cient title  to  make  the  part  so  used  appurtenant  thereto.  It  was 
immaterial  that  these  tracts  were  subsequently  patented  to  third 
parties,  who  conveyed  them  to  the  mortgagor,  from  whom  the 
defendants  acquired  the  title  thereto. 

Id.— New  Trial— Statement— Speciucations  op  Insuppicienct  op 
Evidence.— The  specifications  of  insufficiency  of  the  evidence  to 
justify  a  finding  that  the  plaintiff  owned  the  entire  canal  and  water 
right  as  an  appurtenance  to  plaintiff's  land,  are  sufficient,  where 
they  directed  the  attention  of  the  plaintiff  in  various  ways  to  the 
single  issue  of  fact  as  to  the  habitual  use  of  the  water  in  part  upon 
plaintiff's  land  and  in  part  upon  the  other  lands  of  the  mortgagor, 
and  where  no  evidence  appears  to  have  been  omitted  on  that 
question. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tuba 
County  denying  a  new  trial.    E.  E.  Qaddis,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  Gale,  for  Appellants. 

Water  used  on  government  land  may  become  appurtenant 
thereto.  (Vtt  v.  Frey,  106  Cal.  395;  Hargrave  v.  Cook,  108 
Cal.  72;  Smitft  v.  Hawkins,  110  Cal.  122;  McOuire  v.  Brown, 
106  Cal.  660.)  The  specifications  of  insufficiency  of  the  evi- 
dence are  sufficient.  {Kelly  v.  Mack,  49  Cal.  523;  Morris 
V.  De  Celis,  51  Cal.  60;  Strang  v.  Ryan,  46  Cal.  34.) 

W.  H.  Carlin,  for  Eespondent. 

The  specifications  of  particulars  of  insufficiency  of  the  evi- 
dence are  not  sufficient.  (Code  Civ.  Proc.,  sees.  648,  659; 
Dawson  v.  Schloss,  93  Cal.  194;  O'Leary  v.  Castle,  133  Cal. 
508 ;  Petierson  v.  Stockton  and  Ttiolumne  R.  R.  Co,,  134  Cal. 
244.)  The  mortgage  and  deed  of  the  land  to  plaintiflE  carried 
the  canal  and  water  right  as  an  appurtenance.  (Civ.  Code, 
sec.  662 ;  Farmer  v.  Ukiah  Water  Co.,  56  Cal.  11 ;  Crocker  v. 
Benton,  93  Cal.  365;  Clyne  v.  Benicia  Water  Co.,  100  Cal. 
SIO  ;Mc8hane  v.  Carter,  80  Cal.  310;  Coonradt  v.  Hill,  79  Cal. 
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587 ;  Ely  v.  Ferguson,  91  Cal.  187 ;  Standart  v.  Round  Valley 
Water  Co.,  77  Cal.  399;  3  Washburn  on  Real  Property,  5tli 
ed.,  sees.  32,  33,  p.  418.) 

SMITH,  C— Suit  to  quiet  the  plaintiflE's  title  to  the  land 
described  in  the  complaint,  and  an  irrigating  canal  and  water 
right  alleged  to  be  appurtenant  thereto.  The  appeal  is  from 
an  order  denying  the  defendants'  motion  for  new  trial. 

The  court  finds  that  the  plaintiff  is,  and  that  for  more  than 
twenty  years  he  and  his  predecessors  have  been,  the  owners 
of  the  land  described  in  the  complaint,  and  also  of  the  canal 
and  water  right,  which,  it  is  found,  are,  and  during  the  period 
mentioned  have  been,  appurtenant  to  the  land.  There  is  no 
dispute  as  to  plaintiff's  title  to  the  land,  but  it  is  claimed  by 
the  defendants  that  the  finding  of  the  court  as  to  the  canal 
and  water  right  is  not  justified  by  the  evidence ;  and  whether 
this  or  the  contrary  is  the  case  is  the  principal  question  to  be 
determined. 

The  plaintiff  deraigns  title  from  John  Ramm,  Sr.,  who,  at 
the  time  of  his  death,  in  the  year  1888,  was,  and  from  the 
year  1870  had  been,  the  owner  of  the  land  and  of  the  canal 
and  water  right  in  question ;  and  who  was  also,  when  he  died, 
and  for  many  years  prior  thereto  had  been,  in  the  occupation 
of  two  tracts  of  public  land,  the  one  adjoining  the  land  now 
owned  by  plaintiff,  on  the  west,  and  known  as  the  ''Ritchie" 
or  "Bridger  Creek"  tract,  the  other  lying  to  the  south  of 
it,  and  known  as  the  ''Garden  Valley"  tract,  both  tracts  being 
fenced,  the  former  in  the  same  general  indosure  as  the  land 
now  of  the  plaintiff,  the  latter  separately.  On  the  death  of 
Ramm,  his  widow,  the  defendant  Joanna,  succeeded  to  the 
ownership  of  the  land  now  of  the  plaintiff,  and  of  the  canal 
and  water  right  in  question,  and  on  April  1,  1895,  mortgaged 
this  land,  "together  with,  all  and  singular,  the  tenements, 
hereditaments,  and  appurtenances  thereunto  belonging,  or  in 
any  wise  appertaining,"  to  the  plaintiff,  to  whom  the  title  to 
the  mortgaged  premises  passed  by  commissioner's  deed  under 
foreclosure,  September  4,  1900.  She  also  succeeded,  appar- 
ently to  the  interest  of  her  husband  in  the  Ritchie  and  Garden 
Valley  tracts,  which  she  afterwards,  July  24,  1899,  conveyed 
to  the  other  defendants,  her  children;  and  in  the  meanwhile 
these  lands  continued  in  her  occupation,  or  in  that  of  herself 
and  her  co-heirs. 
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The  canal  in  question  was  originally  constructed  for  the 
purpose  of  supplying  with  water  a  mine  lying  to  the  east  of 
plaintiflE's  land,  but  was  acquired  by  John  Ramm,  Sr.,  about 
the  year  1870.  It  commences  on  Bridger  Creek,  or,  as  it  is 
also  called,  Clear  Creek,  at  a  point  above  the  former  of  the 
two  tracts  of  the  defendants,  and  passes  through  it  and  the 
land  of  plaintiflE  to  the  mine  alluded  to.  After  it  was  ac- 
quired by  Ramm,  the  water  carried  by  the  canal  was  used 
by  him  on  the  mortgaged  premises,  now  owned  by  the  plain- 
tiff, during  his  lifetime,  and  by  Mrs.  Ramm  and  the  family 
until  the  time  of  her  mortgage  to  the  plaintiff  and  after- 
wards. But  it  appears  also  from  the  uncontradicted  testi- 
mony of  the  defendants'  witnesses  that  during  all  of  this 
period  the  water  was  also  habitually  used  by  Ramm,  and  by 
his  successor  or  successors,  upon  the  Ritchie  or  Bridger  Creek 
and  the  Garden  Valley  lands. 

The  last  proposition  is  controverted  by  the  plaintiff's  coun- 
sel, as  is  also  the  fact  that  the  lands  mentioned  were  fenced 
during  the  lifetime  of  Ramm,  Sr.,  or  afterwards.  But  the 
testimony  of  the  defendants'  witnesses  on  these  points  is  full 
and  explicit;  and  our  attention  has  not  been  called  to,  nor  have 
we  been  able  to  find,  any  evidence  contradicting  it.  It  is  also 
objected  that  it  appears  from  the  evidence  that  at  the  date 
of  the  mortgage  Mrs.  Ramm  had  no  title,  nor  had  she  or  her 
husband  ever  had  title,  to  the  Ritchie  or  to  the  Garden  Grove 
tract.  But  the  objection  is  tenable  neither  in  fact  nor  in 
law.  As  against  all  but  the  owner,  her  occupancy  and  that 
of  her  predecessor  was  sufficient  title.  (Civ.  Code,  sec.  1006.) 
Nor,  were  it  otherwise,  would  her  want  of  title  be  material 
except  as  a  circumstance  bearing  on  the  question  of  intent 
in  the  execution  of  the  mortgage,  which  is  the  sole  question 
involved.  These  propositions  are  not  affected  by  the  fact 
appearing  in  evidence,  that  the  lands  were  subsequently 
patented  to  Ritchie  and  Watson,  respectively,  and  by  them 
conveyed  to  Mrs.  Ramm. 

The  case,  then,  is  simply  that  of  the  owner  of  a  water  right 
who  mortgages  land  on  which  the  water  has  in  part  been 
habitually  used.  It  comes,  therefore,  within  the  application 
of  the  provisions  of  section  1104  of  the  Civil  Code,  which,  so 
far  as  material,  reads:  **A  transfer  of  real  property  .  .  • 
creates  in  favor  thereof  an  easement  to  use  other  real  prop- 
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-erty  of  the  person  whose  estate  is  transferred  in  the  same 
manner  and  to  the  same  extent  as  such  property  was  obviously 
and  permanently  used  by  the  person  whose  estate  is  trans- 
ferred, for  the  benefit  thereof,  at  the  time  when  the  transfer 
was  agreed  upon  or  completed."  In  the  case  at  bar,  the  evi- 
dence shows  the  appropriation  of  part  of  the  water  to  the 
plaintiffs  by  the  mortgagor;  and  to  this  extent  the  mortgage, 
and  subsequent  foreclosure  deed,  operated  to  create  an  eajse- 
ment  in  the  mortgagee  to  the  use  of  the  mortgagor's  canal 
and  water  right  on  other  lands;  but  we  can  see  no  grounds 
on  which  anything  more  can  be  justly  claimed. 

The  objections  to  the  specifications  of  insufficiency  of  evi- 
dence are  untenable.  There  was  in  the  case,  practically,  but 
A  single  issue  of  fact,  which  was  as  to  the  habitual  use  of  the 
water  on  the  land  now  of  plaintiflf  and  on  other  lands  of  the 
mortgagor;  and  to  this  the  attention  of  the  plaintiff  was 
directed  by  the  specifications  in  various  ways;  nor  does  it 
seem  any  evidence  on  this  question  was  omitted.  The  case, 
in  this  respect,  comes  clearly  within  the  rule  laid  down  in 
the  American  Type  Co,  v.  Packer,  130  Cal.  461,  and  in  later 
cases.  {Standard  Quicksilver  Co.  v.  Hdbisfiaw,  132  Gal.  124; 
Bledsoe  v.  Decrow,  132  Cal.  312.) 

We  advise  that  the  order  denying  the  defendants'  motion 
for  new  trial  be  reversed  and  the  cause  remanded  for  new 
trial. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  the  defendant's  motion  for  new  trial  is  reversed  and 
the  cause  remanded  for  new  trial. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 
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[S.  P.  No.  2317.    Depaxtment  One.— February  19, 1903.] 

.WILLIAM  H.  WALL,  Respondent,  v.  MARSHUTZ  &  CAN- 
TBBLL,  Appellants. 

NsGUGKNCi— Master  akd  Sebtakt— Safety  of  Appuanoss— Duty  of 
Master — ^Foreman  as  Vice-Principal. — ^It  is  the  personal  duty  of 
an  employer  to  furnish  his  employees  with  reasonably  safe  and 
suitable  appliances,  and  to  keep  them  in  a  reasonably  safe  and  proper 
condition,  and  this  duty  cannot  be  delegated  so  as  to  shift  the 
resfponsibility  to  any  agent  or  servant.  Where  the  duty  is  devolved 
upon  the  foreman  of  the  work,  he  is  to  be  deemed  a  vice-principal, 
and  not  a  fellow-servant,  as  respects  the  furnishing  of  safe  and  suita- 
ble appliances. 

Id.— Selection  of  Appliances— Applicabilitt  of  Exception.— The  ex- 
ception to  the  rule  making  the  master  responsible  for  the  safety  of 
appliances,  where  it  is  made  the  duty  of  the  employees  to  select 
and  adjust  the  appliances,  applies  only  where  such  selection  and 
adjustment  devolves  upon  employees  generally,  one  of  whom  is  the 
person  injured,  and  not  where  it  devolves  exclusively  upon  the  fore- 
man of  the  work. 

Id.— Contradictory  Instructions— Bequest  of  Appellant.— It  is  not 
material  that  contradictory  Instructions  were  given  at  the  request 
of  the  appellants. 

Id.— **  Safe  and  Suitable"  Appliances— Instruction  Construed.— 
The  words  ''safe  and  suitable,"  as  commonly  used,  and  as  used  in 
an  instruction  in  reference  to  appliances,  mean  nothing  more  than 
''reasonably  safe  and  suitable,"  and  it  is  suf&cient  that  taking  the 
instructions  as  a  whole  the  jury  must  have  so  understood  the  phrase* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion. 

C.  H.  Wilson,  for  Appellants. 

The  defendants  used  ordinary  care  in  the  selection  of  a 
reasonably  safe  appliance,  which  was  the  only  one  in  general 
use.  {Sapperfield  v.  Main  St.  etc,  R.  R.  Co.,  91  Cal.  48,  57.) 
Where  the  employees  are  to  select  and  adjust  appliances,  the 
master  is  not  responsible.  {Ling  v.  St,  Paul  etc.  Ry.  Co.,  50 
Minn.  160,  162;  Van  Den  Heuvel  v.  National  Furnace  Co., 
84  Wis.  636;  Burns  v.  Sennett,  99  Cal.  363,  367;  Noyes  v. 
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Wood,  102  Cal.  .389,  392,  393;  CaUan  v.  BuU,  113  Cal.  593, 
602;  DonneUy  v.  Bridge  Co.,  117  Cal.  417-423;  Weber  v. 
Piper,  109  N.  Y.  496-499;  Johnson  v.  Towboat  Co,,  135  Mass. 
209,  211;*  Harms  v.  Sullivan,  1  III.  App.  251;  Kelley  v. 
Norcross,  121  Mass.  509;  Zeigler  v.  Day,  123  Mass.  152; 
Floyd  V.  Suyden,  134  Mass.  563;  ABcn  v.  Smith  etc. 
Co.,  160  Mass.  557.)  The,  master  is  not  responsible  for  the 
negilgence  of  a  fellow-servant.  (Civ.  Code,  sec.  1970;  Fisk 
V.  Central  Pac.  R.  B.  Co.,  72  Cal.  38-42;*  Brown  v.  Central 
Pac.  B.  B.  Co.,  72  Cal.  524-526;  Stephens  v.  Doe,  73  Cal.  26-28 ; 
Kevem  v.  Providence  etc.  Min.  Co.,  70  Cal.  392-394 ;  Congrave 
V.  Southern  Pacific  B.  B.  Co.,  88  Cal.  360-364;  Fagundes  v. 
Central  Pac.  B.  B.,  79  Cal.  97-99;  Trewatha  v.  Buchanan 
etc.  Co.,  96  Cal.  495-498;  Daves  v.  SowShern  Pacific  Co., 
98  Cal.  19-21 ; »  Bums  v.  Sennett,  99  Cal.  363-367 ;  Stevens 
V.  San  Francisco  etc.  B.  B.  Co.,  100  Cal.  554-567 ;  Vizelich  v. 
Southern  Pacific  Co.,  126  Cal.  587-589.)  The  court  gave 
contradictory  instructions,  which  is  ground  for  reversal. 
{Brovm  v.  McAllister,  39  Cal.  573-577;  Haight  v.  Vallet,  89 
Cal.  245-249;  *  People  v.  Valencia,  43  Cal.  552-556;  McCreery 
V.  Everding,  4A  Cal.  246-251 ;  BZacA  v.  Sprague,  54  Cal.  266- 
271;  Pcopie  v.  Pearne,  118  Cal.  154-158.) 

Reinstein  &  Eisner,  for  Respondent. 

The  duty  of  the  master  to  furnish  his  servants  with  safe 
and  suitable  appliances  is  personal,  and  cannot  be  delegated 
so  as  to  relieve  the  master  from  liability  for  its  negligent  per- 
^formance.  A  fellow-servant  to  whom  it  is  delegated  becomes 
a  vice-principal.  (Sanborn  v.  Madera  Flume  etc.  Co.,  70 
Cal.  265-266;  Daves  v.  Southern  Pacific  Co.,  98  Cal. 
24  ;•  Elledge  v.  National  etc.  By.  Co.,  100  Cal.  289-291;'^ 
Nixon  V.  Selby  Smelting  etc.  Works,  102  Cal.  463 ;  McNamara 
V.  MacDonough,  102  Cal.  582;  MuUin  v.  California  etc.  Co., 
105  Cal.  83 ;  Higgins  v.  Williams,  114  Cal.  181-186 ;  Donnelly 
V.  San  Francisco  Bridge  Co.,  117  Cal.  423,  424;  Clowdis  v. 
Fresno  Flume  etc.  Co.,  118  Cal.  321.«)  The  selection  of  the 
clamp  by  the  foreman  was  the  act  of  the  defendants,  and  not 

146  Am.  Eep.  458.  *  23  Am.  St.  Rep.  465. 

•  1  Am.  St.  Sep.  22,  and  note.  » 38  Am.  St.  Rep.  290. 

•  35  Am.  St.  Rep.  133.  *  62  Am.  St  Rep.  238. 
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of  a  fellow-servant  {Lund  v.  'Hersey  Lumber  Co.,  41  Fed. 
203 ;  Mullan  v.  Philadelphia  etc.  S.  8.  Co.,  78  Pa.  St  30,  32;  * 
Chwinnati  etc.  B.  B.  Co.  v.  McMullen,  117  Ind.  442-444;  *  But-- 
ler  V.  New  Yoik  etc.  B.  B.  Co,,  58  N.  Y.  Supp.  1062,  1063 ;  42 
App.  Div.  280 ;  Pennsylvania  etc.  B.  B.  Co.  v.  La  Bue,  81  Fed. 
151 ;  Beminger  v.  Steinway,  101  N.  Y.  551,  557 ;  Bemardi  v. 
New  York  etc.  B.  B.  Co.,  29  N.  Y,  Supp,  230,  231;  78  Hun, 
454.)  The  appellant  cannot  complain  of  any  conflict  in  in- 
structions which  is  due  to  erroneous  instructions  given  at  his 
request  {Sierra  etc.  Water  Co.  v.  Baker,  70  Cal.  572;  Den- 
nison  v.  Chapman,  105  Cal.  458 ;  Williams  v.  Southern  Pacific 
B.  B.  Co.,  110  Cal.  462;  Lobdell  v.  HaU,  3  Nev.  468;  St. 
Joseph  etc.  B.  B.  Co.  v.  Orover,  11  Kan.  302;  Carroll  v. 
People,  136  111.  457;  Beardon  v.  Missouri  Pacific  By.  Co,, 
114  Mo.  385.) 

SMITH,  C. — This  is  a  suit  for  damages  for  personal  in- 
juries suffered  by  the  plaintiff,  resulting  in  the  amputation 
of  a  leg,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendants.  The  case  was  tried  by  a  jury,  who  found  for 
the  plaintiff  in  the  sum  of  five  thousand  dollars,  and  judg- 
ment was  entered  accordingly.  The  defendants  appeal  from 
the  judgment  and  from  an  order  denying  their  motion  for 
new  trial.  The  principal  questions  in  the  case  are  as  to  the 
sufficiency  of  the  evidence  to  show  negligence  on  the  part  of 
the  defendants  and  as  to  certain  instructions  of  the  court, 
with  reference  to  which  the  case  is  as  follows : — 

The  defendants,  who  are  proprietors  of  a  general  foundry, 
machine,  and  iron  business,  were  engaged  at  the  time  of  the* 
accident  to  the  plaintiff  in  manufacturing  what  is  called  by 
the  witnesses  an  evaporator,  which  is  described  as  being  in 
the  form  of  a  cube  of  twelve  feet  dimensions,  with  a  dome 
on  top,  the  sides  being  composed  of  rectangular  cast-iron 
plates,  one  inch  thick,  and  four  by  six  feet  lateral  dimensions, 
with  flanges  of  the  same  thickness,  four  inches  wide,  for  use 
in  riveting  them  together,  each  plate  weighing  about  thirteen 
hundred  pounds.  These,  in  order  to  mark  the  places  of  the 
holes  for  riveting,  it  was  necessary  to  put  in  position  on  the 
bottom  plates,  which  had  been  riveted  together;  and  for  this 
purpose  the  instrument  used  for  lifting,  as  described  by  the 

»21  Am.  Eep.  2,  •  10  Am.  St.  Rep.  67. 
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witness  Cantrell,  was  an  '*iron  clamp"  attached  by  a  ** chain 
sling"  to  **a  chain  block  and  fall."  By  this  means,  seven  of 
the  eight  lower  side  plates  had  been  placed,  and  the  remain- 
ing plate  was  being  lowered  into  position,  when  it  fell,  occa- 
sioning the  injury  to  the  plaintiff  complained  of.  The  clamp 
is  somewhat  in  the  shape  of  a  horseshoe,  one  prong  being 
fitted  with  a  screw,  passing  through  it,  designed  to  press  the 
object  lifted  against  the  other  prong,  so  as  to  hold  it  by 
friction;  and  in  this  case  there  were  interposed  between  the 
plate  and  screw  a  block  of  wood,  called  a  ** distance"  or 
** space  block,"  and  a  piece  of  iron  next  the  screw.  There  was 
no  breakage  of  the  clamp  or  other  part  of  the  tackle,  but  the 
plate  simply  slipped  from  the  clamp,  the  friction  being  in- 
suflBcient  to  hold  it.  The  plaintiff  was  one  of  a  gang  of  four 
men  working  under  the  superintendence  of  one  Welsh,  the 
foreman  of  the  gang,  whose  duties,  as  described  by  himself 
and  by  Cantrell,  one  of  the  defendants,  were  to  do  all  the 
rigging  in  the  shop,  and  to  move  all  the  heavy  things,  and 
upon  whom  devolved  exclusively  the  duty  of  selecting  the 
tools  for  doing  the  work  from  among  those  furnished  by  the 
company.  As  to  the  facts  of  the  case,  there  was  evidenc© 
tending  to  show  that  a  clamp  of  the  kind  used  was  not  a 
proper  instrument  for  the  lifting  of  so  heavy  a  weight ;  that 
the  particular  clamp  used  was  defective  j  and  that  the  injury 
thus  resulted;  and  these  facts  must  therefore  be  regarded  as 
established  by  the  verdict.  But  it  is  claimed  by  the  appellant, 
and  for  the  purposes  of  the  decision  it  will  be  assumed,  that 
all  the  ordinary  and  usual  appliances  for  lifting  weights  were 
to  be  found  in  the  tool-room  of  the  defendants'  establish- 
ment; and  upon  this  state  of  facts,  it  is  contended,  that  the 
negligence  from  which  the  accident  resulted,  if  any,  was  that 
of  Welsh,  in  selecting  the  particular  clamp  used  from  the 
appliances  furnished  him  by  the  defendants,  and  hence  was 
the  negligence  of  a  fellow-servant,  with  which  the  defend- 
ants were  not  chargeable.  The  question  is  thus  presented, 
whether,  with  regard  to  the  duties  devolved  upon  Welsh  by 
the  defendants  of  selecting  the  tools  or  appliances  for  the 
work  in  hand,  he  is  to  be  regarded  as  a  fellow-servant  of  the 
men  working  under  him,  or  (to  use  a  common  expression)  as 
a  vice-principal.  The  court  took  the  latter  view,  and,  in 
effect,  instructed  the  jury  that  it  was  immaterial  whether  the 


526  Wall  v.  Mabshutz  &  Cantrell.        [138  Cal. 

appliance  used  was  furnished  by  the  defendants  personally 
or  by  their  employee  Welsh;  and  that  ** in 'either  case  the 
furnishing  of  such  unsafe  appliance  would  be  the  negligence 
of  the  defendants,  for  the  reason  that  the  duty  of  the  em- 
ployer to  furnish  the  employee  with  safe  and  suitable  appli- 
ances is  a  personal  one,  and  cannot  be  delegated  so  as  to  shift 
the  responsibility  to  any  agent  or  servant,  .  .  .  ;  [that]  the 
defendants  cannot  avoid  the  responsibility  for  such  negli- 
gence on  the  ground  that  it  was  the  negligence  of  a  fellow- 
servant  ;  for  in  so  far  as  the  duty  to  furnish  reasonably  safe 
and  suitable  appliances  is  concerned,  the  employee  furnishing 
said  appliance  was  not  under  the  law  a  fellow-servant  of  the 
plaintiff,  although  as  to  the  performance  of  other  services  he 
may  have  been  a  fellow-servant  of  plaintiff."  The  general 
principle  **that  an  employer  must  furnish  machinery  and 
appliances  reasonably  suitable  and  safe  for  the  employee  to 
do  the  work"  is  not  disputed  by  the  appellant,  but  it  is 
claimed  that  the  rule  does  not  apply  to  a  case  where  several 
persons  are  employed  to  do  certain  work,  and  by  the  contract 
of  employment,  either  express  or  implied,  the  employees  are 
to  adjust  (by  which  we  suppose  is  meant,  **  select  and  ad- 
just") the  appliances  by  which  the  work  is  to  be  done;  and 
this  contention  (construed  as  above)  may  be  admitted. 
(Burns  v.  Bennett,  99  Cal.  363,  368;  Nixon  v.  Sdly 
Smelting  etc.  Co.,  102  Cal.  464,  465 ;  Cdllan  v.  Bvll,  113  Cal. 
604;  Ung  v.  St.  Paul  etc.  Ry.  Co.,  50  Minn.  160-162;  Van 
Den  Heuvel  v.  National  Furnace  Co.,  84  Wis.  636.)  But  the 
principle  stated  applies  only  to  cases  where  the  selection  of 
the  tools  used  in  the  work  devolves  upon  the  employees  en- 
gaged in  the  work  generally,  one  of  whom  is  the  person  in- 
jured, and  not  where  it  devolves  exclusively  upon  the  foreman 
of  the  work.  (Kerrigan  v.  Market  St.  Ry.  Co.,  ante,  p.  506, 
and  cases  cited- in  respondent's  brief.)  The  instruction,  we 
think,  was  correct.  Nor  is  the  fact  material  that  contradictory 
instructions  were  given  at  the  request  of  the  defendants. 
(Dennison  v.  Chapman,  105  Cal.  458;  Williams  v.  Southern 
Pacific  R.  R.  Co.,  110  Cal.  462.)  Nor  was  it  error  for  the 
court  to  instruct  the  jury  as  to  "the  duty  of  the  employer 
to  furnish  his  employee  with  safe  and  suitable  appliances," 
etc.  The  words  '*safe  and  suitable,"  as  commonly  used, 
mean  nothing  more  than  ''reasonably  safe  and  suitable," — 
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the  expression  used  in  the  instruction  next  following  and 
other  instructions;  and  taking  the  instructions  as  a  whole, 
the  jury  must  so  have  understood  the  phrase.  (For  example 
of  this  use,  see  Nixon  y.  8elby  Smetfing  etc,  Co.,  102  Cal. 
463.)  Nor  did  the  court  err  in  instructing  the  jury  as  to  the 
duty  of  keeping  the  tools  and  appliances  in  a  reasonably  safe 
and  proper  condition,  etc.  This  instruction  was  not  only 
correct,  but  applicable  to  the  case  as  shown  by  the  evidence. 

Other  rulings  of  the  court  are  objected  to;  but  if  any  of 
them  are  erroneous,  they  relate  to  matters  of  too  trivial  char- 
acter to  have  in  any  way  affected  the  result. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[Crim.  No.  955.    Department  Two.— February  19,  1903.] 

THE     PEOPLE,     Respondent,     v.     HIPOLITO     PEDRO 
CADOT,  Appellant 

CBiiiiNAL  Law — Appeal — Order  Denying  Arrest  or  Judgment.— An 
order  denying  a  motion  in  arrest  of  judgment  is  not  appealable, 
and  an  attempted  appeal  therefrom  will  be  disregarded. 

Id.— Obtaining  Property  under  False  Pretenses — Suppicienoy  op 
iNPORiiATiON.— An  information  for  obtaining  money  and  personal 
property  under  false  pretenses  is  sufficient,  if  it  contains  all  the 
elements  of  the  offense  designated  in  section  532  of  the  Penal 
Code,  and  shows  an  intent  to  defraud,  and  actual  fraud  conmiitted, 
for  the  purpose  of  perpetrating  which  false  pretenses  were  made  use 
of,  by  means  of  which  the  fraud  was  accomplished,  and  which  were 
the  cause  that  induced  the  owner  to  part  with  his  property. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  kn  order  deny- 
ing a  new  trials  and  from  an  order  denying  a  motion  in  arrest 
of  judgment.    W.  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  S.  Barnes,  and  Leonard  Stone,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Assistant 
Attorney-General,  for  Respondent. 

GRAY,  C. — The  defendant  was  convicted  of  the  crime  of 
obtaining  money  under  false  pretenses.  He  appeals  from  the 
judgment  and  from  an  order  denying  him  a  new  trial,  and 
also  attempts  to  appeal  from  an  order  denying  his  motion  in 
arrest  of  judgment,  which  attempt  may  be  here  disregarded, 
as  no  appeal  from  an  order  of  the  last-named  character  finds 
any  warrant  under  our  Penal  Code. 

The  only  point  made  for  reversal  is  to  the  effect  that  the 
information  fails  to  charge  an  offense.  The  crime  of  which 
the  defendant  is  convicted  is  defined  in  section  532  of  the 
Penal  Code  as  follows:  ** Every  person  who  knowingly  and 
designedly,  by  false  or  fraudulent  representation  or  pre- 
tenses, defrauds  any  other  person  of  money  or  property  ,  .  . 
Is  punishable  in  the  same  manner  and  to  the  same  extent  as 
for  larceny  of  the  money  or  property  so  obtained."  The 
information  charges,  in  substance,  that  the  defendant  was 
the  clerk,  agent,  and  employee  of  Juan  Astorga  Pereira, 
consul  of  the  republic  of  Chile  at  the  city  and  county  of  San 
Francisco,  and  that  intending  by  false  and  fraudulent  pre- 
tenses and  rep resentf.t ions  to  get  into  his  possession  the 
personal  property  and  money  of  certain  persons  named,  con- 
stituting the  firm  known  as  Sussman,  Wormser  &  Co.,  with 
intent  to  cheat  and  defraud  said  company,  did,  knowingly 
and  designedly,  falsely,  fraudulently,  and  feloniously,  pre- 
tend and  represent  to  the  agent  of  said  company  and  to  said 
company  that  it  was  indebted  in  the  sum  of  $124.67  to  said 
Pereira,  as  said  consul,  for  consular  fees  and  charges  upon 
bills  of  lading  and  manifestoes  of  shipments  made  by  said  com- 
pany from  said  city  to  said  republic  of  Chile;  that  in  truth 
and  in  fact  said  company  was  indebted  as  aforesaid  in  no 
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greater  sum  than  $36.06,  as  **the  said  Hipolito  Pedro  Cadot 
then  and  there  well  knew";  that  the  company  and  its  said 
agent  believed  the  false  representations  and  pretenses  of  the 
defendant,  and,  being  deceived  thereby,  were  induced  to  and 
did  deliver  and  pay  to  defendant  the  said  sum  of  $124.67; 
that  said  pretenses  and  representations  were  false,  and  the 
defendant  then  and  there  knew  it,  and  also  knew  that  $88.61, 
part  of  the  amount  received  by  him,  was  not,  nor  was  any  part 
of  it,  due  to  said  Pereira  as  such  consul,  or  otherwise,  and  that 
no  part  thereof  was  at  any  time  paid  to  said  Pereira,  con- 
trary, etc.  In  People  v.  Wasservogle,  77  Cal.  173,  the  ele- 
n^ents  of  the  crime  here  under  consideration  are  set  forth  as 
follows : — 

1.  ** There  must  be  an  intent  to  defraud." 

2.  ''There  must  be  actual  fraud  committed." 

3.  ''False  pretenses  must  be  used  for  the  purpose  of  per- 
petrating the  fraud." 

4.  "The  fraud  must  be  accomplished  by  means  of  the  false 
pretenses  made  use  of  for  the  purpose ;  viz.,  they  must  be  the 
cause  which  induced  the  owner  to  part  with  his  property." 

We  think  the  information  clearly  sets  forth  all  the  above 
elements  of  crime  and  is  good  and  sufficient  as  a  charge  of 
obtaining  money  under  false  pretenses.  The  appellant  does 
not  in  his  brief  put  his  finger  on  any  defect  in  the  informa- 
tion, but  contents  himself  with  stating  a  portion  thereof,  and 
then  says:  "Then  follow  the  usual  allegations  in  false-pre- 
tense cases." 

We  also  think  that  the  information  contains  the  allegations 
usual  in  "false-pretense  cases,"  and  advise  that  the  judg- 
ment and  order  denying  a  new  trial  be  affirmed, 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  affirmed. 

Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J, 

CXXXVIU.  Cal.-34 
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[Crim.  No.  947.    Department  One.— February  25,  1903.] 

THE   PEOPLE,  Respondent,  v.  JAMES  PHILBON,  Ap- 
pellant 

Cbiminal  Law— Appeal— Misoonduot  of  District  Attoenet— Insuf- 
nciXNT  Beookd.— A  bill  of  exceptions  showing  that  certain  affidaTits 
as  to  improper  statements  made  by  the  district  attorney  to  the  jury 
were  filed,  but  failing  to  show  that  they  were  read  or  caUed  to 
the  attention  of  the  court,  and  which  does  not  set  forth  the  use  of 
the  alleged  improper  language,  or  any  finding  as  to  whether  such 
language  was  used,  is  insufficient,  and  the  affidavits  cannot  be 
considered. 

Id.— Proper  Statement— Denial  of  Proof.— Where  no  proof  had  been 
given  upon  the  trial  that  the  defendant  possessed  a  family,  it  was 
proper  for  the  district  attorney  to  state,  in  response  to  assertions 
of  defendant's  counsel  as  to  his  family,  that  there  was  no  proof  on 
that  subject 

Id.— EviDENGE- Declarations  Made  in  Presence  of  Accused— Oonduot 
OF  Defendant.— The  general  rule  that  the  statements  of  persons  not 
witnesses  are  not  admissible,  merely  because  they  were  made  in  the 
presence  of  the  accused,  does  not  preclude  the  admission  of  such 
declarations  solely  for  the  purpose  of  explaining  the  conduct  of 
the  defendant  and  statements  made  by  him  in  reply  thereto. 

Id.— Ck>NDUOT  OF  Jury.— There  is  no  error  or  misconduct  on  the  p|rt 
of  the  jury  in  that,  after  deliberating  for  hours,  they  requested  an 
instruction  from  the  court,  and  after  receiving  it  inunediately  agreed 
upon  a  verdict  of  guilty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  Digby  Johnston,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  A.  A.  Moore,  Jr.,  Dep- 
uty Attorney-General,  for  Respondent 

COOPER,  C. — The  defendant  was  charged  in  the  informa- 
tion with  the  crime  of  grand  larceny,  in  having  feloniously 
stolen  and  carried  away,  from  the  person  of  one  Mrs.  Glover, 
a  purse  and  $20.80  contained  therein.    He  was  also  charged 
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therein  with  a  prior  conviction  of  grand  larceny  on  the  twen- 
ty-fifth day  of  October,  1887,  under  the  name  of  James  Rob- 
erts. He  admitted  the  prior  conviction  of  grand  larceny,  but 
pleaded  not  guilty  of  the  offense  charged  in  the  information. 
He  was,  after  trial,  duly  convicted  of  the  offense  charged,  and 
thereupon  sentenced  to  a  term  of  twelve  years  in  San  Quen- 
tin.  He  made  a  motion  for  a  new  trial,  which  was  denied, 
and  this  appeal  is  from  the  judgment  and  order  denying  the 
motion.  It  is  not  claimed  that  the  evidence  is  insufficient  to 
sustain  the  verdict;  nor  is  there  any  alleged  error  as  to  the 
giving  or  refusing  instructions.  Certain  alleged  errors  are 
argued,  which  we  will  notice  in  the  order  set  forth  in  appel- 
lant's brief. 

1.  It  is  claimed  that  the  district  attorney,  during  his  argu- 
ment to  the  jury,  said:  ^' There  has  been  allusion  to  defend- 
ant's children  and  aged  mother,  children  and  mother  that  are 
non-existent,  for,  gentlemen,  he  has  no  children  and  he  has 
no  mother,"  and  that  such  remark  was  prejudicial  error.  The 
only  evidence  we  have  that  such  remark  was  made  appears  in 
the  affidavits  of  defendant's  counsel  and  of  the  assistant  dis- 
trict attorney.  The  bill  of  exceptions  shows  that  such  affi- 
davits were  filed,  but  fails  to  even  show  that  they  were  read 
or  in  any  way  called  to  the  attention  of  the  court.  The  bill 
of  exceptions  does  not  set  forth  the  use  of  any  such  language, 
nor  does  it  show  any  finding  as  to  whether  or  not  such  lan- 
guage was  used.  The  affidavits  cannot  be  considered.  {People 
V.  McMahan,  124  Cal.  435;  People  v.  Mahoney,  77  Cal.  532.) 
In  the  bill  of  exceptions  appears  a  colloquy  between  the 
defendant's  attorney,  the  court,  and  the  district  attorney  con- 
cerning the  remarks,  and  the  judge  finally  said:  ''The  state- 
ment of  Mr.  Black  just  made  is,  that  he  denies  that  there  is 
any  proof  here  that  there  were  children.  Counsel  for  de- 
fendant, in  his  argument  to  the  jury,  assumed  that  the  de- 
fendant had  children.  Mr.  Black's  reference  to  the  claim  is 
in  the  nature  of  a  denial  that  the  existence  of  any  children  of 
the  defendant  had  been  proven  here."  The  district  attorney 
then  said  in  the  presence  of  the  jury:  *'I  don't  want  the  jury 
to  understand  that  I  am  stating  as  a  fact,  of  my  own  personal 
knowledge,  anything  contrary  to  what  the  record  discloses; 
but  I  do  state  here  that,  from  this  testimony  and  in  the 
absence  of  any  affirmative  proof  on  that  point,  that  we  have 
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a  right  to  draw  the  inference  that  there  are  no  children 
belonging  to  that  man  or  in  existence.  That  is  the  position 
I  take.'* 

It  does  not  appear  that  the  above  was  any  more  than  a 
reply  to  the  claim  made  by  the  defendant's  counsel  that  the 
defendant  had  children  dependent  upon  him.  Such  question 
was  not  material  and  had  no  bearing  on  the  case;  but  if 
counsel  for  defendant  saw  fit  to  appeal  to  the  jury  in  behalf 
of  defendant's  children,  the  district  attorney  certainly  had 
the  right  to  say  that  the  record  failed  to  show  that  he  had 
any  children.    The  point  is  not  worthy  of  further  discussion. 

2.  It  is  claimed  that  the  court  erred  in  allowing  the  witness 
Mrs.  Lewis  to  testify  to  some  remarks  made  by  an  old  gen- 
tleman who  was  in  the  car.  at  the  time  defendant  took  the 
purse.  The  remarks  were  made  in  the  presence  of  defendant; 
and  the  court,  in  ruling  upon  the  objection,  said  that  the 
conversation  would  be  admitted  as  having  been  in  the  pres- 
ence and  hearing  of  defendant,  and  for  the  sole  purpose  of 
showing  his  conduct  on  the  occasion.  The  witness  testified: 
**The  old  man  said:  'Don't  you  let  him  go,  because  I  saw 
him  take  your  purse.'  He  said:  'I  did  not  take  it.  I  saw 
you  drop  it,  and  I  picked  it  up  and  went  after  you.'  And 
the  old  gentleman  said:  'No,  I  saw  him  take  it;  don't  let 
him  go.'  He  said  he  did  not."  The  evidence  was  admitted, 
as  stated  by  the  court,  for  the  purpose  of  showing  the  con- 
duct of  defendant  and  his  reply  to  the  statements  made  by 
the  old  gentleman.  In  his  answer  the  defendant  admitted 
picking  up  the  purse  and  attempted  to  explain  its  possession. 
No  motion  was  made  to  strike  out  any  of  the  conversation, 
and  it  must  be  presumed  that  it  was  considered  only  for 
the  purposes  stated  by  the  court.  It  is  undoubtedly  the  rule 
in  this  state  that  statements  of  persons  not  called  as  witnesses 
are  not  admissible  in  evidence,  simply  because  made  in  the 
presence  and  hearing  of  the  accused  person.  It  is  only  when 
there  is  something  in  the  conduct  of  the  accused  person,  in 
response  to  the  statement  that  is  material  to  the  issue,  that  the 
statements  of  such  persons  are  admissible  at  all,  and  they  are 
admissible  then  solely  for  the  purpose  of  explaining  the 
conduct  of  the  accused.  {People  v.  Teshara,  134  Gal.  542, 
544.)  Where,  in  response  to  an  accusation  of  crime,  the 
accused  remains  mute  under  such  circumstances  that  he  was 
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free  to  speak  or  ought  to  speak,  the  fact  that  he  remained 
mute  would  be  material  and  justify  the  evidence  (People  v. 
Amaya,  134  Cal.  531) ;  or  if,  under  such  circumstances,  he 
made  incriminating  statements  or  admissions,  the  evidence 
would  be  admissible.  The  record  here  shows  a  statement  by 
the  accused  in  answer  to  the  accusation  that  justified  the 
admission  of  the  evidence  for  the  purpose  of  explaining  the 
conduct  of  the  accused,  and  apparently  was  limited  by 
the  court  to  that  purpose. 

3.  It  is  said  by  appellant's  counsel  that  the  conduct  of  the 
jury  was  erroneous.  The  ** conduct'*  as  stated  is,  that,  after 
the  jury  had  been  deliberating  several  hours,  they  came  in 
and  asked  for  further  instructions  as  to  a  point  of  law; 
that  the  court  correctly  instructed  them,  and  they  again 
retired;  that  almost  immediately  they  returned  into  the 
court  with  a  verdict  of  guilty.  We  suppose  the  conduct  of 
the  jury  in  finding  defendant  guilty,  instead  of  finding  a 
verdict  of  not  guilty,  is  really  the  serious  objection.  No  mid- 
conduct  is  pointed  out,  and  the  conduct  appears  proper  under 
the  circumstances. 

The  judgment  and  order  should  be  afSrmed. 

Gray,  C,  and  Hajmes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[Crim.  No.  891.    Department  One.— February  26,  1903.] 

THE   PEOPLE,   Respondent,   v.   A.   J.   MATUSZEWSKI, 

Appellant. 

Cumin AL  Law  —  Petit  Larceny  —  Prior  Conviction  —  Pleading  — 
Waiver  of  Objection.— Upon  an  accusation  for  petit  larceny,  a 
charge  of  a  prior  conviction  of  the  same  offense  will  be  deemed 
sufficient,  in  the  absence  of  a  demurrer  thereto,  where  the  jurisdic- 
tion of  the  court  cannot  be  questioned,  and  the  objection  goes 
rather  to  the  manner  of  charging  the  prior  conviction,  and  the 
information  is  clear  and  definite  as  to  the  date  of  the  prior  convic- 
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tion  and  the  court  in  which  it  was  held.    Objections  to  the  charge 
must  be  deemed  waived  hj  failure  to  demur  thereto, 
lo.— Ordsb  Befusino  to  Abbxst  Judgmxnt— ApPBAii.~An  order  denying 
a  motion  in  arrest  of  judgment  is  not  appealable^  and  an  appeal 
attempted  therefrom  will  be  disregarded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  orders  denying  a  new  trial  and 
refusing  to  arrest  judgment.    B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Frank  J.  Murphy,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— The  defendant  was  charged  with  the 
crime  of  petit  larceny  and  a  prior  conviction  of  another 
petit  larceny.  He  confessed  the  prior  conviction,  and  a  jury 
found  him  guilty  of  the  larceny  charged.  He  appeals  from  a 
judgment  sentencing  him  to  three  years  in  the  state  prison 
and  from  an  order  denying  him  a  new  trial.  The  only  point 
made  by  him  is  to  the  eflEect  that  the  ** former  conviction" 
was  not  properly  charged  in  the  information.  That  part  of 
the  information  reads  as  follows:  **The  said  A.  J.  Matus- 
zewski is  accused  by  the  district  attorney  of  and  for  the 
county  of  Los  Angeles,  state  of  California,  by  this  informa- 
tion, of  the  crime  of  petit  larceny,  after  a  prior  conviction 
of  petit  larceny,  committed  as  follows:  That  on  the  sixth 
day  of  October,  1899,  by  a  judgment  of  the  police  court  of 
Los  Angeles  City,  county  of  Los  Angeles,  state  of  California, 
the  said  A.  J.  Matuszewski,  therein  charged  as  John  Doe 
Matezuski,  was  duly  convicted  of  the  crime  of  petit  larceny, 
committed  as  follows:  That  the  said  A.  J.  Matuszewski, 
at  and  in  the  city  of  Los  Angeles,  county  of  Los  Angeles,  state 
aforesaid,  did  wiDfully,  unlawfully,  and  feloniously  take, 
steal,  and  carry  away  one  set  of  single  harness,  with  bridle, 
having  leather-covered  bit  and  open  blinds,  the  personal  prop- 
erty of  C.  A.  Bright,  and  of  the  value  of  fifteen  dollars,  the 
lawful  money  of  the  United  States."  The  information  then 
goes  on  in  due  form  to  charge  the  commission  of  a  second 
petit  larceny  by  defendant  on  the  seventeenth  day  of  July, 
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1901,  and  no  objection  is  urged  to  this  latter  part  of  the 
information. 

The  record  discloses  that  the  defendant  demurred  to  the 
information  on  the  following  grounds  only:  "That  the  facts 
stated  do  not  constitute  a  public  offense ;  that  said  information 
contains  matter  which,  if  true,  would  constitute  a  legal  bar 
to  the  prosecution.  Section  801  of  the  Penal  Code  is  a  legal 
bar  to  this  prosecution  and  to  the  offense  charged  in  said 
information."  The  prior  conviction  was  more  explicitly 
charged  than  was  required  by  section  969  of  the  Penal  Code, 
relating  to  the  manner  of  charging  a  prior  conviction  as  it 
existed  prior  to  its  repeal  in  1880,  since  which  time  there 
has  been  no  provision  of  law  expressing  definitely  the  manner 
of  charging  such  a  conviction.  The  repealed  section  was  in- 
cluded in  the  attempted  revision  of  the  Penal  Code  in  1901, 
and  the  pleader  was  attempting  to  conform  to  its  require- 
ments. But  even  in  the  absence  of  any  such  provision,  we 
think  that  the  information  was  sufficient,  especially  in  the 
absence  of  any  objection  by  demurrer.  (People  v.  Boyle, 
64  Cal.  155.)  It  cannot  be  claimed  that  the  superior  court 
did  not  have  jurisdiction  of  the  offense  of  petit  larceny  where 
a  prior  conviction  of  petit  larceny  is  charged.  It  was  here 
attempted  to  charge  such  a  prior  conviction,  and  the  objection 
made  goes  to  the  manner  of  charging  it  rather  than  to  the 
jurisdiction  of  the  superior  court.  The  information  is  clear 
and  definite  as  to  the  date  of  prior  conviction  and  the  court 
in  which  the  same  was  had.  Section  960  of  the  Penal  Code 
provides  that  no  indictment  or  information  is  insufficient, 
nor  can  the  trial,  judgment,  or  other  proceeding  thereon  be 
affected,  by  reason  of  any  defect  or  imperfection  in  matter 
of  form  which  does  not  tend  to  the  prejudice  of  a  substantial 
right  of  the  defendant  upon  its  merits.  The  defendant  un- 
doubtedly fuUy  understood  the  charge,  for  he  confessed  it 
without  demurring  to  it  Section  1005  of  the  Penal  Code 
provides  that  a  demurrer  *'must  distinctly  specify  the 
grounds  of  objection  to  the  indictment  or  information,  or  it 
must  be  disregarded."  Section  1012  provides:  **When  the 
objections  mentioned  in  section  1004  appear  on  the  face  of  the 
indictment  or  information,  they  can  only  be  taken  by  de- 
murrer, except  that  the  objection  to  the  jurisdiction  of  the 
court  over  the  subject  of  the  indictment  or  information,  or 
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that  the  facts  stated  do  not  constitute  a  public  offense,  may  be 
taken  at  the  trial  under  the  plea  o£  not  guilty,  or  after  the 
trial,  in  arrest  of  judgment." 

The  evident  purpose  of  the  foregoing  sections  is  to  compel 
the  defendant  to  raise  all  questions  going  to  the  mere  form  of 
the  information,  and  not  to  the  jurisdiction  or  sufficiency 
of  the  facts,  by  demurrer  to  the  information;  and  the  penalty 
for  not  so  raising  such  questions  is,  that  they  must  thereafter 
be  treated  as  having  been  waived.  The  defendant  will  not  be 
permitted  to  lie  by  until  he  shall  see  the  result  of  the  trial  of 
his  case  on  its  merits  and  then  take  advantage  of  some  objec- 
tion to  the  information  that  does  not  go  to  its  substance  and 
from  which  he  could  have  been  in  no  way  misled  or  injured 
upon  his  trial.  (People  v.  Rodley,  131  Cal.  240,  and  cases 
therein  cited;  Pen.  Code,  sees.  1258,  1404.) 

The  attempted  appeals  from  the  order  denying  the  motion 
in  arrest  of  judgment  and  from  the  verdict  we  disregard, 
because  they  are  not  authorized  by  law. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


[Sac  No.  1056.    Department  One.— March  3,  1903.] 

ANTONE  J.  SILVA,  Appellant,  v.  PRANK  J.  SANTOS, 

Respondent. 

GUABDIAN  AND  WaBO—FRATTI)  m  PBOOUBmO  SETTLEMENT— JURISDIOTIOIT 

OF  Equity— Accounting.— Where  a  decree  settling  the  final  account 
of  the  guardian  of  an  incompetent  person  was  procured  by  fraudu- 
lent concealment  of  moneys  misappropriated  by  the  guardian,  and 
fraudulent  misrepresentation  to  the  court  that  he  had  made  advances 
to  the  estate,  equity  has  jurisdiction  to  afford  relief  and  compel  a 
full  and  just  accounting. 
Id.— Pleadino— SurriCEENCY  op  Complaint.— The  complaint  in  equity  is 
not  uncertain  as  to  whether  the  accounting  was  sought  for 
money  received  while  actijig  as  guardian,  or  after  his  guardianship 
dosed,  where  it  clearly  appears  that  the  money  alleged  to  have 
been  fraudulently  obtained  came  to  his  hands  as  guardian;  and 
there  is  no  misjoinder  of  causes  of  action  where  the  facts  alleged  all 
relate  to  the  transactions  of  the  guardian  in  managing  the  estate, 
and  in  failing  as  such  guardian  to  perform  his  duties  in  the  par- 
ticulars alleged. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

Hopkins  &  Hinsdale,  for  Appellant. 

Equity  has  jurisdiction  to  enforce  an  accounting  where  the 
guardian  has  abused  his  trust  and  been  guilty  of  concealed 
fraud,  depriving  the  ward  of  his  property.  (Pomeroy's 
Equity  Jurisprudence,  sec.  1007 ;  Oriffith  v.  Oodey,  113  U.  S. 
89 ;  Tobelman  v.  HUdebrandt,  72  Cal.  313 ;  LataUade  v.  Orena, 
91  Cal.  565;*  Wainturiffht  v.  Smith,  117  Ind.  414;  Line  v. 
Lawder,  122  Ind.  548.) 

Wilbur  P.  George,  for  Respondent 

The  jurisdiction  of  the  probate  court  was  exclusive,  and  its 
decree  unappealed  from  is  conclusive  upon  the  appellant. 
{Brodrib  v.  Brodrib,  56  Cal.  564;  Tobelman  v.  HUdebrandt, 
72  Cal.  313 ;  CoAijolle  v.  Ferrie,  13  Wall.  461 ;  Schouler  on  Do- 
mestic Relations,  3d  ed.,  sec.  372.)  No  fraud  involved  in  the 
judgment  of  the  probate  court  can  be  reviewed  in  equity. 
(United  States  v.  Throckmorton,  98  U.  S.  66;  Greene  v. 
Oteene,  2  Gray,  361;*  Smith  v.  Lowry,  1  Johns.  Ch.  320; 
Kelley  v.  Christal,  81  N.  Y.  619;  2  Pomeroy's  Equity  Juris- 
prudence, sec.  914;  Pico  v.  Cohn,  91  Cal.  129;*  Eavley  v. 
Hanley,  114  Cal.  693.) 

CHIPMAN,  C. — The  complaint  alleges  that  on  February 
20,  1900,  the  appellant  was  adjudged  insane  and  committed 
to  the  State  Asylum  for  Insane;  that  on  February  28,  1900, 
the  respondent,  Santos,  was,  by  order  of  the  trial  court,  ap- 
pointed the  guardian  of  the  person  and  estate  of  appellant, 
and  on  March  2,  1900,  qualified  and  entered  upon  the  dis- 
charge of  his  duties  as  such  guardian,  and  continued  to  act 
as  such  until  November  26,  1900,  when,  by  order  of  the  trial 
court,  he  was  discharged ;  that  on  November  10,  1900,  the  ap- 
pellant was  restored  to  legal  capacity,  and  thereafter,  on 
November  12th,  the  respondent,  Santos,  filed  "what  pur- 
ported to  be  a  final  account  of  his  transaction  as  guardian 

^  25  Am.  St.  fiep.  219.  25  Am.  St  Bep.  159,  and  note. 

*  61  Am.  Dec  454,  and  note. 
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with  the  estate  of  said  ward,  plaintiJSf  herein;  and  of  the 
receipts  and  disbursements  of  money  on  account  of  said  es- 
tate'*; that  on  November  26, 1900,  the  trial  court  "duly  made 
and  entered  its  order  approving  and  settling  said  account; 
that  said  order  has  not  been  appealed  from  or  vacated,  and 
the  same  remains  in  full  force  and  effect";  that  *'on  Novem- 
ber 12,  1900,  the  respondent,  Santos,  filed  his  petition  for  his 
discharge  as  guardian  of  the  appellant,  and  thereafter  the 
trial  court  duly  made  and  entered  its  order  and  decree  ad- 
judging that  said  defendant  guardian's  trust,  as  guardian 
aforesaid,  had  been  fully  administered,  and  that  all  the  estate 
of  this  plaintiff  had  been  paid  over  and  delivered  to  him,  and 
finally  discharged  said  defendant  from  his  said  trust  and 
revoked  the  said  letters  of  guardianship ;  that  said  order  has 
never  been  appealed  from  or  vacated  and  the  same  now  re- 
mains in  full  force  and  effect." 

It  appears  from  the  complaint  that  Silva  was  engaged  in 
the  grocery  business  in  the  city  of  Sacramento,  and  among 
other  merchandise  dealt  in  by  him  was  the  produce  received 
from  his  ranch  in  Yolo  County,  and  it  is  alleged  that  his 
guardian  continued  the  said  business,  and  disposed  "of  such 
personal  property  of  said  ward's  estate  as  by  the  court  di- 
rected or  otherwise";  that  the  guardian  "sold  certain  cattle 
and  produce  and  received  certain  moneys  from  the  transac- 
tion of  the  business  of  the  said  estate,  which  he,  the  said 
guardian,  has  mingled  with  his  own  funds  wrongfully  and 
fraudulently  and  with  intent  to  deprive  this  plaintiff  out  of 
the  same";  and  "has  so  managed  the  business  of  the  estate  of 
his  said  ward  in  the  sale  of  produce,  cattle,  and  general  assets 
of  the  said  estate  ...  as  to  wrongfully  and  fraudulently  and 
with  the  intent  to  deprive  said  ward  from  receiving  the  real 
value,  profits,  increase,  and  returns  from  the  personal  prop- 
erty of  said  estate  in  the  following  particulars." 

Among  the  particulars  of  the  alleged  fraud,  it  is  averred 
that  the  guardian  "sold  16  hogs  for  the  sum  of  $240.10,  and 
accounted  to  the  said  estate  for  the  sum  of  $136.00,  and  with- 
held and  concealed  from  said  ward  the  sum  of  $104.10  out 
of  said  $240.10";  that  "he  received  a  check  from  the  Star 
Creamery  for  said  estate  for  butter  for  the  month  of  June, 
1900,  in  the  sum  of  $123.91,  for  which  he  never  accounted  to 
said  estate,  and  withheld  and  concealed  the  same  from  the 
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said  ward  and  his  estate/'  Similarly,  it  is  averred,  that  he 
sold  151  bales  of  hay  for  $151,  for  which  he  never  accounted ; 
that  he  sold  two  horses  for  $55,  and  accounted  only  for  $25 
of  the  same;  that  he  sold  46  head  of  calves  (of  which  number 
23  were  yearlings),  and  accounted  for  $276,  or  $6  per  head, 
and  that  they  were  of  the  value  of  $12.00  per  head,  and  that 
he  "withheld  and  concealed"  from  the  ward  and  the  estate 
$276  of  said  proceeds;  that  he  harvested  85  tons  of  hay  be« 
longing  to  said  estate,  and,  in  violation  of  the  lease,  allowed 
the  lessee  of  the  land  to  feed  all  said  hay  to  the  lessee's  cattle, 
and  has  never  returned  to  the  estate  any  account  of  said  hay, 
and  has  withheld  and  concealed  from  the  estate  the  value  of 
said  hay — ^to  wit,  $400.  Like  allegations  are  made  that  he  sold 
certain  45  sacks  of  barley  and  retained  and  failed  to  account 
for  $113.96  of  the  proceeds.  These  several  items  aggregate 
over  $1,200.  It  is  also  alleged  that  the  guardian  **  wrong- 
fully, fraudulently,  and  intentionally"  so  kept  his  books  of 
account  as  to  show  that  he  made  advances  to  said  estate  in 
the  sum  of  $910,  whereas  the  complaint  **  avers  the  truth  to 
be  that  said  entries  of  said  advancements  are  false,  wrongful, 
fraudulent,  and  made  with  the  intent  to  deceive  and  deprive, 
and  did  deprive  plaintiff  out  of  said  sum." 

The  complaint  sets  forth  other  items  wherein  it  is  alleged 
that  the  guardian  made  false  entries  in  his  books  of  account 
of  said  estate,  and  it  is  alleged  that  the  guardian  possesses 
full  and  accurate  information  respecting  all  his  transaction!^ 
in  the  discharge  of  said  trust,  and  that,  by  reason  of  his  in- 
competency during  said  period,  plaintiff  "is  without  means 
of  obtaining  such  information  as  will  apprise  him  of  the  real 
condition  of  his  said  estate."  It  is  further  alleged  that  the 
said  account  filed  by  defendant  on  November  12,  1900,  "pur- 
ported to  be  a  final  account  of  his  transactions  as  guardian, 
.  .  .  and  of  the  receipts  and  disbursements  of  money  on  ac- 
count of  said  estate,  and  falsely  represented  to  the  said  court 
that  the  same  was  a  full  and  true  account,  whereas  said  ac- 
count was  neither  full  nor  true,  as  defendant  then  well  knew, 
and  did  not  embrace  any  account  of  the  particular  items, 
omissions,  mistakes,  and  frauds  hereinbefore  mentioned  and 
complained  of;  that  said  account  was  the  only  account  ever 
rendered  by  said  defendant  guardian  to  said  court  in  the 
matter  of  said  estate."    It  is  also  alleged  that  defendant  made 
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similar  false  and  fraudulent  representations  in  his  petition 
for  an  order  of  final  discharge  from  his  trust  It  is  at- 
tempted to  be  alleged,  but  not  clearly,  that  at  the  time  of  the 
settlement  of  said  final  account  plaintiff  had  confidence  in. 
the  honesty  and  integrity  of  defendant  and  believed  the  repre- 
sentations made  by  him  that  the  account  so  made  by  him  was 
correct,  and  that  after  the  settlement  of  the  account  and  the 
discharge  of  the  guardian  plaintiff  employed  a  bookkeeper  to 
expert  the  account  of  said  guardian,  and  that  by  reason  of 
such  experting  of  the  books  kept  by  defendant  the  plaintiff 
came  into  possession  of  the  facts  set  forth  in  the  complaint. 
The  prayer  is,  that  defendant  **be  compelled  by  decree  of  this 
court  to  account  to  plaintiff  for  all  his  dealings  and  trans- 
actions with  the  property  of  said  estate  and  the  proceeds  and 
increase  thereof,"  with  interest  on  such  sums  of  money  re- 
ceived by  him  as  proceeds  and  assets  of  said  estate  from  the 
time  such  sums  were  received  \>y  him  and  should  have  been 
by  him  accounted  for  to  said  estate,  .  .  .  and  for  such  other 
and  further  or  different  relief  as  to  this  court  may  seem  meet 
and  proper,"  etc. 

There  was  a  demurrer  to  the  complaint  for  insufficiency  of 
facts;  that  the  court  was  without  jurisdiction,  for  the  reason 
that  the  court  in  the  exercise  of  its  probate  powers  has  ex- 
clusive jurisdiction;  that  there  was  a  misjoinder  of  parties 
defendant  in  uniting  the  defendant  deposit  company  (the 
complaint  was  dismissed  as  to  the  company,  and  this  point 
need  not  have  further  attention) ;  that  there  are  several  causes 
of  action  improperly  united  in  this,  that  causes  of  action  for 
disposing  of  certain  property  and  failing  to  account  for  the 
proceeds  are  united  with  causes  of  action  against  th^  guardian 
for  failing  to  perform  his  duties  as  guardian  of  plaintiff  dur- 
ing the  latter  *s  incompetency.  Also  a  cause  of  action  for 
failure  to  account,  etc.,  is  united  with  a  cause  of  action  for 
moneys  alleged  to  have  been  received  by  defendant  after  his 
guardianship  was  at  an  end.  It  is  also  alleged  that  the  com- 
plaint is  uncertain  in  this,  that  it  cannot  be  ascertained  there- 
from whether  the  plaintiff  seeks  an  accounting  for  money 
received  by  defendant  while  acting  as  guardian  or  after  his 
guardianship  ceased.  The  court  sustained  the  demurrer  with- 
out leave  to  amend,  and  the  appeal  is  from  the  judgment.  I 
do  not  think  the  complaint  amenable  to  the  objection  of  un- 
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certainty.  It  clearly  appears  that  the  money  alleged  to  be 
fraudulently  retained  by  the  guardian  came  into  his  hands  as 
guardian.  I  think  it  also  appears  with  sufficient  clearness 
that  there  is  no  improper  uniting  of  causes  of  action.  The 
facts  alleged  all  relate  to  the  transactions  of  the  guardian  in 
managing  the  estate  and  in  failing  as  such  guardian  to  per- 
form his  duties  in  the  particulars  averred.  The  question  of 
jurisdiction  will  necessarily  be  reached  in  discussing  the  gen- 
eral demurrer.  The  principal  question  argued  in  the  briefs 
is  whether,  upon  the  admitted  facts  stated  in  the  complaint, 
the  judgment  of  the  court  settling  the  guardian's  account  and 
discharging  him  from  his  trust,  from  which  no  appeal  was 
taken,  is  final.  Beyond  dispute  the  jurisdiction  of  the  supe- 
rior court,  sitting  in  probate,  is  both  original  and  exclusive. 
(Ooad  V.  Montgomery,  119  Cal.  552;*  Estate  of  Strong,  119 
Cal.  663;  Sohler  v.  Solder,  135  Cal.  323.*  See,  also,  the 
earlier  cases  of  Graff  v.  Mesmer,  52  Cal.  638 ;  Allen  v.  Tiffany, 
53  Cal.  n^Brodrib  v.  Brodrib,  56  Cal.  564.)  Conceding  this, 
however,  appellant  contends,  and  we  think  the  law  is,  that 
equity  haa  jurisdiction  to  interpose  and  furnish  appropriate 
relief  where  a  judgment  or  order  has  been  attained  by  the 
employment  of  frauds  and  artifices  such  as  would  justify 
interference  of  such  court.  Appellant  cites  Dean  v.  Superior 
Court,  63  Cal.  473;  Tohelman  v.  HUdehrandt,  72  Cal.  313; 
LataUlade  v.  Orena,  91  Cal.  565;*  Pomeroy's  Equity  Juris- 
prudence, sec.  1007.  To  these  may  be  added  the  more  recent 
cases  of  Curtis  v.  Schell,  129  Cal.  208;  *  Sohler  v.  Sofder,  135 
Cal.  323;  and  Aldrich  v.  Barton,  ante,  p.  220.  In  Grif- 
fith  V.  Godey,  113  U.  S.  89,  Mr.  Justice  Field  said: 
**If  the  property  be  omitted  by  mistake,  or  be  subse- 
quently discovered,  a  court  of  equity  may  exercise  its 
jurisdiction  in  the  premises  and  take  such  action  as  justice 
may  require.  .  .  .  And  a  fraudulent  concealment  of  property, 
or  a  fraudulent  disposition  of  it,  is  a  general  and  always 
existing  ground  for  the  interposition  of  equity."  We  are 
aware  of  the  rule  that  the  fraud  which  will  prevail  to  set 
aside  a  judgment  or  decree  must  be  extrinsic  and  collateral 
to  the  questions  examined  and  determined   in  the  action. 

^  63  Am.  St.  Rep.  145.  •  25  Am.  St.  Rep.  219. 

•  87  Am.  St.  Rep.  98.  «  79  Am.  St.  Rep.  107. 
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{Pico  V.  Cohn,  91  Cal.  129;  ^  Hartley  v.  Hanley,  114  Cal.  690; 
Mvica/iey  v.  Dow,  131  Cal.  73.)  It  was  said  in  Pico  v.  Cohn, 
91  Cal.  129/  that  **it  is  settled  beyond  controversy  that  a 
decree  will  not  be  vacated  merely  because  it  was  obtained  by 
forged  documents  or  perjured  testimony."  (See  Fedley  v. 
Fealey,  104  Cal.  354.^)  It  would  seem  to  us,  however,  that 
the  complaint  brings  to  light  transactions  which  were  not 
embraced  in  the  guardian's  account,  but  are  extrinsic  and 
collateral  to  the  matters  set  forth  in  it.  The  case  made  is 
quite  as  strong  as  the  facts  presented  in  the  recent  case  of 
Aldrich  v.  Barton,  ante,  p.  220.  The  theory  generally  under- 
lying the  refusal  of  equity  courts  to  vacate  decrees  is,  that  the 
complaining  party  has  had  his  'day  in  court,  and  that  there 
must  be  an  end  of  litigation,  and  that  titles  would  often  be 
thus  disturbed  and  rendered  uncertain,  and  the  innocent  be 
made  to  suffer.  Sohler  v.  Sohler,  135  Cal.  323,  is  a  striking 
illustration  of  the  flexibility  of  equity  jurisdiction  where  to 
do  justice  to  the  injured  and  innocent  and  pursue  the  guilty 
the  decree  was  not  disturbed,  but  the  party  fraudulently 
benefited  by  it  was  held  to  be  a  trustee,  and  equity  laid  hold 
of  him  as  such,  leaving  the  original  decree  as  to  others  un- 
affected. The  case  here,  as  made  in  the  complaint^  appeals 
strongly  to  the  conscience  of  the  chancellor.  Plaintiff's  mind 
for  some  time  had  been  in  an  Eclipse;  he  was  adjudged  an 
incompetent,  and  his  business  had,  under  the  highest  trust, 
been  placed  in  defendant's  keeping.  Within  two  days  after 
plaintiff  was  restored  to  capacity  defendant  filed  his  account, 
and  within  twelve  days  obtained  its  approval  and  his  dis- 
charge as  guardian.  There  is  nothing  unreasonable  in  plain- 
tiff's assuming  at  the  time  that  the  account  rendered  was  true 
and  correct,  and  in  his  not  discovering  otherwise,  as  is  alleged, 
until  it  was  too  late.  An  appeal  would  not  have  availed  him, 
for  the  fraud  did  not  appear  in  the  record,  and  a  motion  would 
not  have  reached  the  mischief,  because  there  was  an  appeal. 
{Wickersham  v.  Comerford,  96  Cal.  433.)  Nor  is  there  any- 
thing unreasonable  in  the  court  now,  in  the  exercise  of  its 
equity  powers,  calling  upon  defendant  to  further  account  to 
plaintiff  and  to  pay  over  to  him  any  moneys  which  may  ap- 
pear by  proofs  to  belong  to  plaintiff,  by  reason  of  the  alleged 
frauds  and  concealments  of  his  guardian  while  discharging 
^  25  Am.  St  Bep.  159,  and  note.         *  43  Am.  St.  Bep.  Ill,  and  note. 
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his  trust.  No  one  can  be  injured  by  such  an  accounting;  no 
titles  are  involved,  and  no  innocent  persons  will  suffer.  The 
rule  of  law  which  sanctions  such  a  proceeding  is  wholesome, 
and  should  serve  as  an  admonition  to  administrators,  execu- 
tors, guardians,  and  trustees  generally,  that  they  must,  to  the 
last  moment  of  their  trusteeship,  scrupulously  account  for 
every  dollar  that  has  come  into  their  hands  in  their  trust 
capacity. 
"We  advise  that  the  judgment  be  reversed. 

Gray,  C,  and  Haynes  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  directions  to  the  lower  court  to  overrule 
the  demurrer.  Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J. 

Hearing  in  Bank  denied. 


[S.  P.  No.  2258.    In  Bank.-March  4,  1903.] 

WILLIAM  SHAUGHNESSY  et  al.,  Respondents,  v.  AMERI- 
CAN SURETY  COMPANY,  Appellant. 

Mechanics'  Lubns— Voh)  Bond  op  Contractor— Constitutional  Law. 
—The  provision  of  section  1203  of  the  Code  of  Ciyil  Procedure 
requiring  contractors  for  the  erection  of  buildings  to  secure  their 
contracts  by  bonds  is  unconstitutional  in  that  it  undertakes  to  make 
a  discrimination  upon  the  subject  not  founded  upon  any  natural, 
inherent,  or  constitutional  distinction.  A  bond  of  a  contractor 
^hich  expressly  recites  that  it  is  given  in  pursuance  of  that  section 
is  void,  Und  cannot  be  upheld  as  a  common-law  bond. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  M.  Abbott,  and  Charles  A.  ShurtleflP,  for  Appel- 
lant. 

William  H.  Jordan,  for  Respondents. 
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McFARLAND,  J. — ^The  following  opinion,  prepared  by 
Henshaw,  J.,,  was  delivered  when  this  case  was  in  Depart- 
ment : — 

''This  action  is  against  the  defendant  surety,  on  an  under- 
taking given  in  pursuance  of  section  1203  of  the  Code  of  Civil 
Procedure.  It  is  brought  by  materialmen  who  furnished  . 
materials  to  the  contractor.  The  bond,  as  to  its  terms  and 
conditions,  is  not  only  precisely  that  contemplated  by  the  above 
cited  section,  but  it  is  expressly  recited  in  the  instrument 
that  it  is  given  'in  pursuance  of  section  1203  of  the  Code  of 
Civil  Procedure.'  It  has  been  decided  by  this  court  in  Bank 
(Oibbs  V.  Tatty,  133  Cal.  373,)  that  so  much  of  section  1203 
of  the  Code  of  Civil  Procedure  as  exacts  this  undertaking  is 
unconstitutional  and  void.  It  follows,  therefore,  that  the 
undertaking  itself  is  void,  unless,  as  contended  by  respond- 
ents, it  should  be  upheld  as  a  voluntary  common-law  obliga- 
tion. We  cannot  perceive  how  the  bond  under  consideration 
can  be  upheld  upon  this  theory.  It  is  not  the  case  where  a 
valid  statute  requires  a  bond  and  the  bond  given  is  defective. 
It  is  a  case  where  the  statute  requiring  the  bond  is  itself  un- 
constitutional because  of  this  exaction.  In  Cobum  v.  Town- 
send,  103  Cal.  233,  the  action  was  upon  a  bond  given  in  con- 
demnation proceedings  under  section  1254  of  the  Code  of 
Civil  Procedure,  and  this  court  said:  'In  the  first  place,  the 
provision  of  the  code,  and  of  the  statute  which  preceded  the 
code,  under  which  the  orders  for  possession  were  made  in  the 
condemnation  proceedings,  was  held  to  be  and  was  unconsti- 
tutional, and  the  bonds  or  undertakings  here  sued  on  were 
void.'  {Cassel  v.  Scott,  17  Ind.  514;  Poole  v.  Kermit,  59 
N.  T.  554;  Canal  Co.  v.  Roberts,  62  Tex.  615.)  This  bond 
was  given  to  secure  a  statutory  privilege  upon  conditions  to 
its  enjoyment  imposed  by  the  statute,  but  the  privilege  was 
a  constitutional  privilege,  which  could  not  be  interfered  with 
by  statute.  The  undertaking  was  therefore  wholly  without 
consideration  and  void." 

Upon  further  consideration  of  the  case  we  adopt  the  fore- 
going opinion;  for  while  in  Gibbs  v.  Tally,  133  Cal.  373,  the 
rights  of  the  owner  of  the  building  were  only  directly  in- 
volved, yet  the  principle  of  the  decision  covers  the  invalidity, 
of  section  1203  as  to  the  contractor.  In  the  opinion  in  that 
case  it  is  not  only  said  that  the  section  "places  an  unreason- 
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able  restraint  upon  the  owner  of  the  property  in  regard  to 
the  nse  thereof/'  but  that  ''it  is  also  an  unreasonable  an^ 
unnecessary  restriction  upon  the  power  to  make  contracts." 
As  there  said,  a  compulsory  bond  may  not  be  as  great  a 
burden  upon  the  contractor  as  upon  the  owner;  but  the 
difference  is  one  of  degree,  and  not  of  kind.  Section  15  of 
article  XX  of  the  state  constitution  specifically  provides  that 
mechanics,  materialmen,  etc.,  shall  have  a  lien.  But  a  right 
to  a  **lien"  does  not  include  the  right  to  every  onerous  burden 
which  may  be  thought  to  be  advantageous  to  the  favored 
creditors ;  the  burden  sought  to  be  enforced  must  be  something 
that  can  reasonably  be  considered  as  naturally  a  part  of  the 
thing  granted — the  lien.  But  a  lien  on  real  property  is  a 
thing  entirely  different  and  distinct  from  a  personal  obliga- 
tion in  the  form  of  a  bond;  the  latter  is  not  included  in  the 
former,  and  is  indeed  a  totally  different  kind  of  security. 
The  requirement  of  such  a  bond  is  entirely  outside  the  protec- 
tion of  said  constitutional  provision  as  to  mechanics'  liens; 
and  it  is  violative  of  constitutional  safeguards  of  both  the 
state  and  the  federal  constitutions.  Why  should  those  who 
contract  about  erecting  a  building  be  compelled  to  secure  their 
contracts  by  bonds,  while  those  making  contracts  about  the 
innumerable  other  subjects  of  contracts  are  not  subjected  to 
that  burden!  Whether  or  not  a  general  law  requiring  all 
persons  making  contracts  of  any  kind  to  secure  their  fulfill- 
ment by  bonds  would  be  an  unconstitutional  restraint  of  the 
common  right  of  citizens  to  contract,  need  not  be  here  consid- 
ered; for  the  section  in  question  here  undertakes  to  make 
a  discrimination  upon  the  subject  not  founded  upon  any 
natural,  inherent,  or  constitutional  distinction,  and  is  there- 
fore invalid.  In  the  case  of  Carpenter  v.  Furrey,  128  Cal. 
665  (a  Department  case),  it  does  not  appear  how  fully  the 
attention  of  the  court  was  called  to  these  considerations ;  but 
if  there  is  anything  in  that  case  inconsistent  with  the  views 
here  expressed,  it  must  be  held  to  have  been  overruled  by  the 
said  subsequent  case  of  Oibbs  v.  Tally,  133  Cal.  373,  decided 
in  Bank. 

It  is  contended  that  the  bond  in  question  may  be  considered 
as  a  voluntary  common-law  bond,  given  without  any  reference 
to  the  statute.    Whether  in  any  case  it  could  be  supposed  that 
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a  sane  man,  not  fearing  the  compulsion  of  the  statute,  would 
voluntarily  give  such  a  bond  as  is  described  in  section  1203 
of  the  Code  of  Civil  Procedure,  running  to  nobody  and 
enforceable  by  anybody  who  in  the  future  could  bring  himself 
within  its  range,  is  a  question  not  here  presented.  In  the 
case  at  bar  it  is  expressly  stated  on  the  face  of  the  bond  that 
it  is  given  in  compliance  with  section  1203. 
,  The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J.,  and  Lorigan,  J.,. 
concurred. 


[S.  F.  No.  3088.    Department  Two.— March  6,  1903.] 

In  the  Matter  of  the  Estate  of  JENNIE  C.  McCAULET, 
Deceased.  CASSIE  WHELAN  et  al.,  Appellants,  v. 
THE  UNIVERSITY  MOUND  OLD  LADIES'  HOME 
6t  al.,  Respondents. 

Estates  or  Degeassd  Persons— Oonstruction  or  Code— Estate  or 
Widow— CoicicoN  Property— Deed  from  Husband.— The  provision 
of  Bubdiyision  9  of  section  1386  of  the  Civil  Code,  to  the  eifeet 
that  anj  property  belonging  to  the  estate  of  a  deceased  widow  who 
left  no  kindred,  which  was  the  common  property  of  herself  and 
her  deceased  spouse,  "while  such  spouse  was  living,"  shall  go  to 
the  next  of  kin  of  such  deceased  spouse,  as  therein  indicated,  is  to 
be  construed  to  mean  only  such  common  property  as  was  undisposed 
of  at  the  time  of  the  death  of  her  husband,  and  not  to  include 
common  property  deeded  by  the  husband  to  the  wife,  which  became 
her  separate  property. 

Id.— INHBRTTANGE  BY  NiEOES.— Under  the  term  of  subdivision  9  of 
section  1386  of  the  Civil  Code,  the  nieces  of  the  deceased  husband 
may  inherit  from  the  deceased  widow  the  common  property  inherited 
by  her  from  the  deceased  husband,  notwithstanding  there  was  no 
brother  or  sister  of  the  deceased  husband  living  at  the  date  of 
the  widow's  death. 

Id.— Charitable  Bequests  to  Corporations- Beduotion  Pro  Rata.— 
The  nieces  being  legal  heirs  of  the  deceased  widow,  though  she  left 
no  next  of  kin,  charitable  bequests  to  corporations  should  be 
reduced  pro  rata  under  section  1313  of  the  Civil  Code,  so  as  to 
reduce  the  aggregate  thereof  to  one  third. 
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APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and.  County  of  San  Francisco  distributing  the  estate  of  a 
deceased  person.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Walter  6.  Bonta,  for  Appellants. 

B.  H.  Bixford,  Sheldon  6.  Kellogg,  John  Floumoy,  George 
W.  Haight,  and  W.  B.  Kollmyer,  for  Eespondents. 

CHIPMAN,  C. — ^Final  distribution  of  the  estate  of  Jennie 
C.  McCauley,  who  died  testate  in  the  city  and  county  of  San 
Francisco  on  April  14,  1900,  leaving  no  next  of  kin.  She 
bequeathed  to  each  of  nine  individual  persons,  and  also  to 
each  of  five  charitable  corporatix^ns  (respondents),  a  money 
legacy.  The  money  bequeathed  to  charity  amounted  to  $30,- 
000,  and  the  other  money  legacies  amounted  to  $32,250,  or 
$62,250  in  all.  The  total  value  of  the  distributable  estate  was 
$67,528.95,  consisting  of  cash  ($53,028.95)  and  certain  real 
property  specifically  devised.  At  the  hearing  of  the  petition 
the  individual  legatees  applied  to  the  court  for  an  order 
directing  the  executors  to  reduce  the  total  sum  of  the  legacies 
to  said  corporations  to  one  third  of  the  total  value  of  the 
distributable  estate,  and  to  pay  to  said  corporations  such 
on*^  third  and  no  more.  The  money  legacies  were  in  excess 
of  the  available  cash  to  meet  them,  and  the  court  ordered  all 
paid  on  an  equal  footing,  and  each  was  made  to  abate  14.61 
per  cent  of  its  face  value.  The  corporations  thus  received  in 
the  aggregate  $25,615.40,  or  $3,105.75  more  than  one  third 
of  the'  distributable  estate.  The  individual  legatees  and  the 
executdrs  appeal. 

By  section  1313  of  the  Civil  Code  charitable  corporations 
cannot  take  bequests  or  devises  by  will  which  **  shall  collec- 
tively exceed  one  third  of  the  estate  of  the  testator  leaving 
legal  heirs,  and  in  such  case  a  pro  rata  deduction  from  such 
devises  or  bequests  shall  be  made  so  as  to  reduce  the  aggregate 
thereof  to  one  third." 

Mrs.  McCauley  died  the  widow  of  William  A.  McCauley, 
who  left  two  nieces  surviving  both  McCauley  and  his  widow. 

It  is  claimed  by  appellants  that,  had  Mrs.  McCauley  died 
intestate,  these  nieces  would  have  inherited  any  property 
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which  "waa  common  property  of  such  decedent   and  her 
deceased  spouse,  while  such  spouse  was  living,"  as  provided 
in  subdivision  9  of  section  1386  of  the  Civil  Code,  which 
reads:     **If  the  decedent  be  a  widow,  .  .  .  and  leave  no 
kindred,  and  the  estate,  or  any  portion  thereof,  was  common 
property  of    such    decedent  and  .  .  .  her  deceased  spouse^ 
while  such  spouse  was  living,  such  common  property  shall  go 
...  to  the  lawful  issue  of  any  deceased  brother  or  sister  o£ 
such  deceased  spouse,  by  right  of  representation."    Appel- 
lants' contention  is,  that  if  any  of  the  decedent's  property 
of  which  she  died  seised  was  common  property  at  any  time 
before  the  death  of  her  spouse,  it  must  be  so  treated,  regard- 
leiss  of  any  gift  to  her  by  her  husband  in  his  lifetime ;  and  as 
her  husband  left  legal  heirs,  and  she  left  no  kindred,  such 
property   must  be   taken   into   account  in   determining  the- 
**one  third  of  the  estate  of  the  testator  leaving  legal  heirs.  "^ 
(Civ.  Code,  sec.  1313.)     Appellants  offered  to  prove,  but 
were  refused  the  evidence,  that  the  Mason-Street  property 
(the  proceeds  of  the  sale  of  which  constituted  nearly  the 
entire  distributable  estate)  was  purchased  with  money  accu- 
mulated by  the  joint  efforts  of  decedent  and  her  late  husband. 
It  appears  from  the  evidence  that  this  property  was  conveyed 
to  Mrs.  McCauley  March  30,  1887,  by  one  Crew,  **for  and 
in  consideration  of  the  sum  of  five  dollars  in  gold  coin  .  .  * 
to  him  in  hand  paid  by  the  said  party  of  the  second  part  out 
of  her  sole  and  separate  property  and  estate,"  and  in  the 
habendum  clause  it  was  recited  as  follows:    **To  have  and  to 
hold,  .  .  .  unto  the  said  party  of  the  second  part,  her  heirs 
and  assigns  forever,  as  and  for  her  sole  and  separate  property^ 
and  estate."     On  the  twenty-fifth  day  of  February,  1891,. 
decedent's  husband  conveyed  to  her  this  same  property  **for 
and  in  consideration  of  love  and  affection."    Mr.  McCauley^ 
died  testate  July  1,  1898,  leaving  a  small  amount  of  property,. 
v;hich  was  distributed  to  Mrs.  McCauley,  but  did  not  include 
the  Mason-Si  reet  property,  nor  was  it  mentioned  in  his  will 
nor  in  the  inventory  of  his  estate.    The  deed  of  Crew  to  Mrs.  ' 
McCauley  ''constituted  the  premises  her  separate  estate."" 
{Swain  v.  Duane,  48  Cal.  358;  Shanakan  v.  Crampton,  92 
Cal.  9;  Sanchez  v.  Grace  M.  E,  Church,  114  Cal.  295.)     If 
the  husband  had  a  community  interest  in  the  property  which, 
by  any  form  of  action,  he  could  have  had  declared  or  decreed 
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to  him,  he  parted  with  it  when  he  conveyed  to  his  wife. 
Thenceforward,  so  far  as  concerned  the  husband,  the  property 
became  the  separate  estate  of  the  wife,  and  her  title  could  not 
be  called  in  question  by  him  unless  he  was  induced  by  fraud 
or  undue  influence  or  by  some  such  means  to  part  with  his  in- 
terest, if  he  had  any.    But  appellants  claim  that  the  purchase 
from  Crew  was  with  the  money  of  the  community,  and  that 
it  was  admissible  to  show  this  fact,  if  the  property  was  com- 
mon property  at  any  time  while  decedent's  spouse  was  living. 
Conceding,  without  deciding,  that  in  this  proceeding  the  heirs 
of  the  husband  can  be  heard  to  dispute  the  effect  of  the 
Crew  deed,  and  the  husband's  deed  to  his  wife,  we  cannot 
give  subdivision  9  of  section  1386  of  the  Civil  Code  the  con- 
struction contended  for.    To  do  so  would  deny  to  the  husband 
the  right  to  convey  to  his  wife  by  gift  or  for  a  consideration, 
except  subject  to  the  claims  of  the  husband's  heirs  in  the 
contingency  mentioned  in  the  section;  it  would  also  deny  to 
the  wife  the  right  of  absolute  testamentary  disposition  if  she 
had  no  kindred.     According  to  appellant's  contention,  the 
right  of  these  nieces  attached  in  1887,  when  the  property  was 
conveyed  to  Mrs.  McCauley,  and  continued  after  the  husband 
had  conveyed  to  his  wife  any  interest  he  may  have  had, 
and  became  operative  upon  the  death  of  the  wife  leaving  no 
kindred.    We  think  the  more  reasonable  construction  of  the 
words  '* while  such  spousa  was  living"  is,  that  the  common 
property  referred  to  must  be  such  as  remains  undisposed  of 
by  such  spouse  at  his  or  her  death.    It  cannot  mean  ''if  the 
decedent  .  .  .  leave  no  kindred,  and  the  estate"  happened 
to  be  at  some  time  **  common  property  of  such  decedent  and 
his  or  her  deceased  spouse,"  but  had,  long  before  the  death 
of  such  spouse,  been  conveyed  by  him  or  her  to  decedent,  that 
in  case  of  the  decedent's  intestacy  the  property  would  go  to 
the  deceased  spouse's  heirs;  and  this  must  be  so  in  the  present 
case,  if  for  no  other  reason  than  that  the  property  had  ceased 
to  be  the  common  property  of  the  ** deceased  spouse"  in  his 
lifetime  and  had  become  the  separate  property  of  his  wife. 
The  right  of  the  husband  to  convey  property  to  his  wife  is 
as  complete  as  his  right  to  convey  to  any  other  person.    (Civ. 
Code,  sec.  58 ;  Hamilton  v.  Hubbard,  134  Cal.  606 ;  McDaugall 
V.  McDougaU,  135  Cal.  316.) 

In  this  state  a  husband  and  wife  may  by  contract  between 
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them  alter  their  relations  as  to  property;  and  they  may  by 
valid  agreement  transmute  their  separate  estate  into  commu- 
nity property.  {Yoakam  v,  Kingery,  126  Cal.  30.)  And  for 
like  reasoii  may  transmute  their  community  property  into  the 
separate  property  of  one  of  the  contracting  parties. 

We  are  not  concerned  here  with  the  rights  of  creditors  to 
call  in  question  a  deed  of  gift,  for  no  such  case  is  presented. 
The  nieces  of  the  deceased  husband  of  Mrs.  McCauley  were 
not  legal  heirs  of  the  testatrix  in  respect  of  the  Mason-Street 
property,  within  the  meaning  of  sections  1313  ajad  1386  of  the 
Civil  Code,  because  it  was  her  separate  property,  and  hence  it 
was  not  error  to  exclude  the  evidence  offered. 

2.  There  was  some  property  of  the  estate  of  William  Mc- 
Cauley which  his  executrix,  the  testatrix  here,  described  in 
her  petition  for  probate  of  his  will  and  returned  in  her  in- 
ventory as  common  property, — ^namely,  certain  Los  Angeles 
real  estate,  which  was  sold  by  testatrix's  executors  for  $162.50 ; 
also  certain  promissory  notes,  payable  to  her  husband,  aggre- 
gating $300;  also  her  husband's  watch,  which  sold  for  $37, 
making  in  all  $499.50.  In  the  absence  of  any  evidence  to  the 
contrary,  we  must  accept  the  sworn  declaration  of  the  testa- 
trix as  to  the  character  of  this  property. 

Respondents  say  that  these  nieces  do  not  inherit  under 
subdivision  9  of  section  1386  of  the  Civil  Code,  because  no 
brothers  or  sisters  of  the  deceased  spouse  of  McCauley  were 
living  at  the  time  of  Mrs.  McCauley 's  death.  This  view  of 
the  statute  is  based  on  an  alleged  application  of  the  rule  laid 
down  In  re  Ingram,  78  Cal.  586,^  and  In  re  Carmody,  88  Cal. 
616,  construing  subdivisions  2  and  5  of  section  1386.  These 
cases  throw  no  light  on  subdivision  9.  This  subdivision 
plainly  provides  that  in  a  certain  contingency  the  community 
property  must  go  to  **the  brothers  and  sisters  of  such  deceased 
spouse,  in  equal  shares,  and  to  the  lawful  issue  of  any  deceased 
brother  or  sister,  by  right  of  representation." 

It  is  hardly  necessary  to  add  that  Mrs.  McCauley  might 
have  left  legal  heirs,  although  she  left  no  next  of  kin.  The 
statute  we  have  been  considering  made  these  nieces  legal  heirs 
of  the  property  which  belonged  to  the  community  at  the  death 
of  testatrix's  spouse. 

It  is  also  urged  by  respondents  that  there  is  no  evidence  that 
^  12  Am.  St.  Rep.  SO,  and  note. 
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the  proceeds  of  this  common  property  are  part  of  the  distribu- 
table estate;  that  these  particular  proceeds  may  have  been 
paid  out  for  debts  and  expenses  of  administration.  There 
was  a  large  surplus  after  all  debts  and  expenses  were  paid. 
Had  Mrs.  McCauley  died  intestate,  leaving  no  kindred,  these 
nieces  of  her  husband  would  have  been  entitled  to  this  common 
property  and  the  debts  and  expenses  should  have  been  paid 
out  of  a  portion  of  the  remaining  $67,000,  a  large  part  of 
which  is  the  subject  of  her  numerous  bequests.  This  common 
property,  trifling  though  it  be  in  comparison  with  the  distribu- 
table estate,  must  yet  be  taken  into  account.  Bespondents 
contend  that  ''if  this  small  amount  of  community  property 
remained  to  be  distributed,  at  most,  that  amount  could  go  to 
these  nieces  under  subdivision  9  of  section  1386,  and  not  any 
portion  of  the  money,  the  proceeds  of  the  separate  estate  of 
the  decedent"  In  this  we  agree  with  respondents,  and  as  we 
think  this  common  property  remained  on  hand  at  the  time 
of  distribution,  the  decree  should  award  it  to  these  nieces. 
In  doing  this  a  slight  increase  will  be  required  in  the  per  cent 
to  be  abated  from  the  bequests,  but,  for  reasons  above  given, 
no  change  in  the  decree  will  be  necessary  in  respect  of  appel- 
lant's claim  that  the  Mason-Street  property  is  common  prop- 
erty. 

It  is  advised  that  the  decree  be  so  modified  as  to  conform  to 
this  opinion  and  otherwise  to  stand  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  decree 
is  so  modified  as  to  conform  to  this  opinion  and  otherwise 
stands  affirmed.  McFarland,  J.,  Lorigan,  J.,  Shaw,  J. 

Hearing  in  Bank  denied. 
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[S.  p.  No.  2989.    Department  Two.— March  5,  1903.] 

In  the  Matter  of  the  Estate  of  MARGARET  THERESA 
GAY,  Deceased.  MARTIN  FRANCIS  QUINN,  Appel- 
lant,  V.  LIZZIE  GAY,  Respondent 

Will  —  Void  Trust  —  Pbrpituitt  —  Permanxnt  Fund  for  Car*  of 
BuRiAii-PLOT.— A  provision  in  a  will  attempting  to  create  a  per- 
manent trust  fund,  the  income  of  which  is  to  be  devoted  to  the 
care  of  the  testator's  burial-plot,  does  not  establish  a  charitable 
use,  and  is  void,  as  creating  a  perpetuity  in  violation  of  section  9 
of  article  XX  of  the  constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Archibald  Barnard,  for  Appellant. 

The  bequest  is  void,  as  creating  a  perpetuity,  and  is  not  a 
charity.  (Perry  on  Trusts,  3d  ed.,  sec.  682;  Piper  v.  Movlton, 
72  Me.  155;  Bates  v.  Bates,  134  Mass.  110;  *  Coit  v.  Comstock, 
51  Conn.  286,  352;*  Johnson  v.  Holifield,  79  Ala.  423,  426;* 
Kelly  V.  Nichols,  17  R.  I.  306,  318,  322;  18  R.  L  62;  Fife  v. 
Beasley,  12  Lea  (Tenn.),  328;  Knox  v.  Knox,  9  W.  Va.  124.) 

Walter  Perry  Johnson,  for  Respondent. 

The  trust  clause  does  not  create  a  perpetuity.  It  is  to  Lizzie 
Gay  alone,  without  words  of  succession,  and  is  only  for  her 
life,  the  benefit  of  the  surplus  to  be  enjoyed  by  her.  (1  Perry 
on  Trusts,  sec.  317 ;  Jackson  v.  Myers,  3  Johns.  388  ;*  Lloyd  v. 
Lloyd,  10  Eng.  L.  &  E.  R.  139 ;  Johnson  v.  Holifield,  79  Ala. 
423,  424  ;'^  Piper  v.  Movlton,  72  Me.  150, 155 ;  Leonard  v.  Haw- 
orth,  171  Mass.  496 ;  Hornberger  v.  Homberger,  12  Heisk.  635, 
640 ;  Estate  of  Uphann,  127  Cal.  90.)  The  bequest  is  valid  as  a 
charitable  trust.  {Jones  v.  Habershaw,  107  U.  S.  174,  183 ; 
Bronson  v.  Strouse,  57  Conn.  147 ;  Swasey  v.  American  Bible 
Society,  57  Me.  527;  Ford  v.  Ford,  91  Ky.  572;  Oreen  v. 

^  45  Am.  Rep.  305.  *  3  Am.  Dec.  504. 

« 50  Am.  Kep.  29.  *  58  Am.  Eep.  696,  and  note. 

•58  Am.  Eep.  596,  and  note. 
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Hogan,  153  Mass.  462,  467 ;  In  re  Bartlett,  163  Mass.  509,  513 ; 
Nauman  v.  Weidman,  182  Pa.  St.  263 ;  Gafney  v.  Kenison,  64 
N.  H.  354;  Joy  v.  Fesler,  67  N.  H.  257.) 

CIIIPMAN,  C. — ^Martin  Francis  Quinn,  the  distributee  of 
the  residue  of  the  estate,  appeals  from  the  decree  of  partial 
•distribution  to  Lizzie  Gay,  who  was  one  of  several  legatees 
of  the  will  of  deceased.  The  second  clause  of  the  will  reads  as 
follows : — 

**I  direct  that  the  sum  of  $2,000  be  set  apart  out  of  my 
-estate,  and  safely  invested  and  reinvested  by  said  Lizzie  Gay, 
•either  by  deposit  in  first-class  savings  banks  in  said  city  and 
county,  or  in  first  mortgages  on  real  estate  in  said  city  and 
<sounty;  the  loan  on  mortgage  in  no  case  to  exceed  fifty  per 
cent  of  the  market  value  of  the  property  mortgaged;  such 
fund  to  constitute  a  permanent  fund,  the  income  thereof, 
whether  consisting  of  interest  or  dividends,  shall  be  used  for 
the  purpose  of  keeping  my  burial-plot  in  the  Masonic  Ceme- 
tery in  good  and  proper  condition;  and  I  desire  that  my 
remains  be  interred  in  said  plot.  But  in  case,  for  any  reason, 
burials  in  said  cemetery  should  be  prohibited  or  cease  before 
my  death,  or  after  my  death  it  be  required  to  remove  the 
bodies  interred  in  said  cemetery  therefrom,  then  she  shall 
use  said  interests  or  dividends  in  keeping  in  good  order  and 
proper  condition  any  other  burial-plot  in  which  my  remains 
shall  be  interred,  or  to  which  they  may  be  removed  and  re- 
interred. 

**And  I  hereby  bequeath  and  devise  such  sum  of  $2,000 
to  her  in  trust  for  such  purposes.  If  there  remain  in  her 
hands  any  surplus  or  interests  or  dividends  which  shall  be 
unnecessary  for  such  purposes,  such  surplus  shall  be  retained 
by  her  for  her  own  use  and  benefit.'' 

The  question  here  presented  is.  Can  a  testator  create  a  per- 
manent fund  in  trust,  the  income  of  which  is  to  be  devoted 
for  all  time  to  the  care  of  his  place  of  interment? 

Section  9  of  article  XX  of  the  constitution  provides  as 
follows:  *'No  perpetuities  shall  be  allowed  except  for 
eleemosynary  purposes.''  Trusts  for  perpetual  charitable 
uses  are  not  in  conflict  with  this  section.  (Estate  of  Hinckley, 
58  Cal.  457.)  The  term  "eleemosynary"  includes  all  chari- 
table purposes.     (People  v.  Cogswell,  113  Cal.  130.)     The 
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question  then  is,  Is  the  trust  attempted  to  be  created  by  the 
testatrix  a  charitable  use  ?    We  think  it  is  not. 

Respondents  contend  that  the  bequest  is  to  Lizzie  Gay  alone, 
without  words  of  inheritance  or  succession ;  that  the  trust  dies 
with  her,  and  hence  there  is  no  illegal  suspension  of  the  power 
of  alienation.  The  money  which  is  to  be  invested  is,  by  the 
express  provisions  of  the  will,  ''to  constitute  a  permanent 
fund,  the  income  whereof  .  .  .  shall  be  used  for  the  purpose 
of  keeping  my  burial-plot  in  the  Masonic  Cemetery  ...  in 
good  and  proper  condition,"  where  she  directed  her  remains 
to  be  buried.  And  she  provided  against  the  contingency  of 
some  other  place  receiving  her  remains,  in  which  case  she 
directed  the  income  to  be  used  **in  keeping  in  good  order  and 
proper  condition  any  other  burial-plot  in  which  my  remains 
shall  be  interred,  or  to  which  they  may  be  removed  and  re- 
interred."  It  is  true  that  no  provision  is  made  for  the 
appointment  of  a  successor  upon  whom  the  trust  should  de- 
volve or  to  whom  such  surplus  should  go  at  the  death  of  the 
trustee  named.  But  the  law  is,  that  a  trust,  otherwise  valid, 
will  not  be  permitted  to  fail  for  failure  of  the  trustor  to  name 
a  successor  to  the  trustee  chosen.  (Estate  of  Upkam,  127  Cal, 
90.)  In  Fay  v.  Howe,  136  Cal.  599,  the  will  named  a  particu- 
lar person  to  expend  the  income  of  the  trust  fund  for  a 
particular  charitable  purpose,  and  the  testator  made  no 
provision  for  the  appointment  of  a  successor.  It  was  held 
that  a  court  of  equity  will  not  allow  the  trust  to  fail  in  such 
case,  but  that  the  court  will  appoint 

It  is  urged  also  by  respondents  that  the  terms  "such  fund 
to  constitute  a  permanent  fund,"  meant  merely  that  the  trust 
should  continue  only  during  the  life  of  Lizzie  Gay.  Obviously 
this  cannot  be  so,  for  it  is  not  reasonable  to  suppose  that 
the  testatrix  had  in  mind  only  the  care  of  her  grave  for  a 
period  so  uncertain  and  temporary,  and,  besides,  the  trustee 
may  have  died  before  the  testatrix  died.  She  set  apart  a 
considerable  sum,  the  income  to  be  devoted  to  the  purpose 
named,  and  she  made  no  provision  for  the  principal  ever  to  go 
in  furtherance  of  any  other  object.  If  she  had  contemplated 
the  trust  to  determine  at  the  death  or  resignation  of  the 
trustee  named,  or  failure  to  qualify,  she  would  have  directed 
as  to  the  disposition  of  this  principal  sum.  It  seems  to  us 
too  clear  to  admit  of  doubt  that  she  intended  to  create  a 
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perpetual  fund,  which  is  what  she  meant  when  she  used  the 
word  "permanent.'* 

The  question  recurs,  Is  the  trust  a  valid  charity  t  It  is  not 
necessary  to  exploit  at  length  the  decisions  of  courts  on  this 
question.  The  ground  has  been  traversed  by  many  able 
judges  and  the  decisions  collated.  It  can  hardly  be  said  that 
they  are  discordant,  although  there  is  a  case  here  and  there 
giving  some  support  to  respondent's  contention.  But  these 
cases  are  infrequent,  and,  when  considered  with  reference  to 
the  circumstances  attending  them,  and  the  statutes  more  or 
less  controlling  the  decisions,  they  rather  prove  the  rule  as 
exceptions.  The  precise  question  has  not  been  heretofore 
decided  by  this  court,  so  far  as  I  have  found.  A  similar 
provision  in  the  will  in  Estate  of  WUley,  128  Cal.  1,  was 
assumed  to  be  invalid  for  the  purposes  of  the  argument. 
In  Estate  of  Upham,  127  Cal.  90,  the  will  contained  a  similar 
provision,  but  the  question  here  was  not  raised.  Kelly  v. 
Nichols,  17  R.  I.  306,  is  an  instructive  case,  as  it  points  out 
that  the  statement,  favorable  to  respondent's  contention,  made 
in  the  American  and  English  Encyclopaedia  of  Law  (1st  ed., 
vol.  3,  sec.  8,  title  ** Charities"),  is  not  warranted  by  the 
authorities  cited  in  its  support,  and  so  also  the  statement  made 
by  Mr.  Perry,  in  his  work  on  Trusts  (sec.  706). 

In  KeUy  v.  Nichols,  the  testator,  with  abundant  expressions 
of  pious  wishes,  devised  his  estate  in  aid  of  many  worthy 
objects, — among  these,  to  keep  in  repair  the  graves  of  his 
sisters  and  himself.  The  court  said :  "This  question  can  only 
be  determined  by  the  purposes  for  which  the  gift  is  made  as 
disclosed  in  the  will.  The  first  designated  purpose  is  the  care 
of  the  graves.  Among  all  classes  there  is  a  pervading  senti- 
ment of  reverence  for  the  burial-places  of  the  dead,  which 
springs  naturally  from  the  Christian  belief  in  the  resurrection 
of  the  body.  This  sentiment  is  recognized  in  this  state  and 
elsewhere,  by  the  creation  of  corporations  for  maintaining 
and  adorning  cemeteries,  and  by  statutes  which  allow  town 
councils  to  receive  and  hold  funds  in  trust  for  the  care  of 
burial-lots.  However  general  and  commendable  this  senti- 
ment may  be,  and  however  desirable  it  may  be  that  the  graves 
of  the  dead  be  decently  and  reverently  cared  for,  nevertheless 
we  do  not  think  a  bequest  of  this  kind  falls  within  the  limits 
of  a  charitable  use.    It  is  not  a  gift  in  aid  of  any  public  object. 
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nor  for  a  purpose  which  affects  the  public  in  any  way.  It 
benefits  no  one.  Its  purpose  is  purely  private  and  personal. 
It  seeks  to  create  a  perpetuity  simply  to  insure  the  care  of 
the  testator's  own  burial-lot.  It  does  not  run  to  a  corporation 
created  for  this  special  purpose  or  authorized  by  its  charter 
to  receive  such  gifts,  but  to  trustees  in  perpetuity.  It  is  now 
well  settled  in  England  that  such  bequests  are  void.  Cases 
on  this  subject  are  fully  collected  in  Tyssen  on  Charitable 
Bequests  (chap.  VII),  and  also  in  Jones  v.  Habershaw,  107 
U.  S.  174,  183,  where  Judge  Gray  says:  'In  England  there 
has  been  a  difference  of  opinion  upon  the  question  whether 
the  maintenance  and  repair  of  the  tomb  or  monument  of  l^e 
donor  is  a  good  charitable  use.  Down  to  the  time  of  the 
American  revolution,  as  by  the  civil  law,  it  appears  to  have 
been  held  that  it  was.  According  to  the  late  English  cases  it 
is  not.' 

**We  think  this  latter  view  is  to  be  regarded  as  the  rule  in 
this  country. ' '    ( Citing  cases.) 

Bates  V.  Bates,  134  Mass.  110,^  was  a  case  where  the  testatrix 
undertook  to  create  a  trust  fund  *'to  beautify  and  keep  in 
good  order"  her  late  husband's  monument  The  court  said: 
''Funds  cannot  be  established  indefinitely  inalienable  in  the 
hands  of  those  to  whom  they  are  intrusted,  and  their  suc- 
cessors, the  income  of  which  is  to  be  perpetually  devoted  to 
uses  which  are  not,  legally  speaking,  charitable."  Proceed- 
ing then  to  inquire  whether  this  was  a  charitable  use,  the  court 
said  it  was  not  limited  by  the  enumeration  of  charitable 
uses  in  the  Statutes  of  43  Elizabeth,  chap.  IV.  But  the  court 
said:  "That  it  may  be  charitable,  the  use  must  be  of  such 
character  that  the  general  public  is  to  have  the  advantage  of 
it,  and  not  merely  individuals." 

In  Piper  v.  Moultan,  72  Me.  155,  the  bequest  was  to  the 
testator's  native  town,  on  condition  that  the  town  should 
expend  the  income  thereof,  forever  to  keep  his  lot  in  a  certain 
burying-ground  in  good  order  and  repair  and  an  iron  fence 
around  the  same.  It  was  held  "not  a  charitable  use,  for 
which  a  perpetuity  might  be  created."  In  a  late  Massachu- 
setts case  (Morse  v.  Naiick,  176  Mass.  510,  cited  by  respon- 
dent), the  testator  gave  to  the  town  of  Natick  a  fund,  in  trust, 
the  income  to  be  used  "for  the  preservation  of  the  monument 

^  45  Am.  Bep.  305. 
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which  my  executor  is  hereby  authorized  to  erect  at  my  grave, 
and  the  care  and  beautifying  of  my  lot  in  the  cemetery.'* 
The  court  said:  ''It  is  settled  in  this  commonwealth  that  a 
bequest  to  provide  for  the  permanent  care  and  beautifying 
of  a  bur.al-place  and  monument  is  not  a  public  charity,  and  is 
void  at  common  law  as  creating  a  perpetuity."  (Citing 
Bates  V.  Bates,  134  Mass.  110,  and  other  cases.)  **But  it  is 
also  settled  in  this  state  that  a  trust  to  keep  a  burial-lot  and 
monument  always  in  good  order  is,  under  our  statutes,  a  good 
perpetual  trust."  This  power,  however,  is  based  on  the 
statute  of  1884,  passed  since  Bates  v.  Bates  was  decided. 

In  Smith's  Estate,  5  Pa.  Dist.  Rep.  327,  the  fund  in  trust 
was  to  erect  a  monumental  memorial  of  the  testator  in  a 
public  park  in  the  city  of  Philadelphia,  to  include  equestrian 
statues  and  busts  of  various  distinguished  Pennsylvanians 
named  in  the  bequest,  and  also  a  statue  of  the  testator,  with 
his  name  underneath,  **in  large  letters."  It  was  held  not 
void  as  a  perpetuity,  but  was  a  public  charity,  since  such  a 
memorial  would  tend  to  the  **  elevation  and  refinement  of  the 
people,  cultivate  a  love  for  the  beautiful  in  art  and  archi- 
tecture, and  keep  alive  their  patriotism  and  remembrance  of 
the  martial  prowess  and  good  deeds  in  statesmanship  and 
civil  life  of  heroes,  patriots,  and  citizens  worthy  of  perpetua- 
tion," and  was  for  the  beautifying  and  adornment  of  the  city. 
But  it  was  further  held  within  the  Pennsylvania  act  of  1891, 
especially  declaring  that  no  disposition  of  property  for  the 
maintenance  or  care  of  any  cemetery,  churchyard,  etc.,  or 
monument,  should  be  void  as  a  perpetuity.  This  case  cannot 
support  the  position  taken  by  respondents.  Respondents 
claim  that  section  616  of  the  Civil  Code,  as  it  formerly  read,, 
and  as  amended  by  the  act  of  March  25,  1901,  (Stats.  1901, 
p.  814,)  is  declaratory  *'of  the  policy  of  the  state  in  favor  of 
allowing  trusts  for  the  preservation  of  a  private  grave." 
That  section  only  authorizes  corporations  formed  to  improve 
cemeteries,  to  take  and  hold  any  property  bequeathed  in  trust 
and  apply  the  proceeds,  **to  the  improvement  ...  of  any  lot" 
in  a  cemetery.  There  is  nothing  in  the  statute  which  by  impli- 
cation or  otherwise  can  authorize  the  court  to  determine  a 
bequest  such  as  this  to  be  a  charitable  use.  To  do  so  would 
permit  the  multimillionaire  whose  personal  vanity  was  suffi- 
ciently absorbing  to  devote  one  third  of  his  estate  (Civ.  Code, 
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sec.  1313),  and  all  of  it,  if  he  left  no  next  of  kin  or  legal  heirs, 
to  the  erection  of  a  mausoleum  of  vast  proportions  and  cost, 
and  create  a  large  trust  fund  for  its  perpetual  care  and  future 
adornment.  If  such  an  object  is  a  charitable  use,  the  testator 
can  so  devote  his  fortune,  however  great ;  if  it  is  not  a  chari- 
table use,  the  attempt  to  do  so  would  be  void  in  the  case 
suggested,  and  his  property  would  go  to  the  state,  there  being 
no  owner.  (Civ.  Code,  sec.  670.)  Until  the  state,  through 
its  legislature,  has  placed  the  object  here  sought  to  be  realized 
in  the  category  of  charitable  uses,  we  do  not  think  the  court 
should  do  so. 
It  is  advised  that  the  judgment  should  be  reversed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  reversed.  McFarland,  J.,  Lorigan,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  2503.    Department  Two.— March  6,  1903.] 

HENRY  N.  MORSE,  Appellant,  v.  VERNON  WILSON, 

Respondent. 

Action  to  Determine  Adverse  Claims— Services— Judoicent  upon 
Cross-CJomplaint— General  Verdict— Order  Denying  New  Trial 
— Review  upon  Appeal. — In  an  action  to  determine  an  adverse 
claim  for  services,  where  a  judgment  was  rendered  for  such  services 
in  favor  of  the  defendant  upon  a  cross-complaint^  and  upon  the 
general  verdict  of  a  jury,  and  no  objection  was  made  to  the  form 
of  the  action,  or  to  the  pleadings,  or  to  the  admission  of  evidence, 
or  to  anj  ruling  of  the  court,  and  no  request  was  made  for  special 
findings,  the  sufficiency  of  the  pleadings  and  verdict  to  support 
the  judgment  cannot  be  reviewed  upon  appeal  from  an  order  denying 
a  new  trial,  and  the  order  cannot  be  disturbed,  if  made  upon  con- 
flicting evidence. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  Carroll 
Cook,  Judge. 
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The  facts  are  stated  in  the  opinioii. 
R.  M.  F.  Soto,  and  Noble  Hamilton,  for  Appellant. 
Henley  &  Costello,  and  Edward  A.  Holman,  for  Respondent. 

HAYNES,  C. — Plaintiff  appeals  from  an  order  denying  his 
motion  for  a  new  trial.  His  action  was  brought  under  section 
1050  of  the  Code  of  Civil  Procedure,  for  the  purpose  of  deter- 
mining an  adverse  claim,  which  the  defendant  made  against 
him  for  services  as  a  mining  superintendent,  amounting  to 
$1,374,  and  the  further  sum  of  $1,702.25  for  boarding  men 
employed  by  plaintiff  at  his  mine  in  the  state  of  Nevada, 
alleging  that  defendant's  claim  is  unfounded,  and  praying 
judgment  that  it  be  so  declared. 

The  answer  denied  the  allegations  of  the  complaint,  and 
the  defendant  also  filed  a  cross-complaint,  alleging  that  plain- 
tiff was  indebted  to  him  in  said  sum  above  stated,  and  prayed 
judgment  therefor.  Plaintiff  answered  the  cross-complaint, 
denying  its  allegations,  and  therewith  filed  a  counterclaim  for 
the  sum  of  $3,651.97.  The  cause  was  tried  by  a  jury,  which 
returned  a  verdict  for  the  defendant  for  the  sum  of  $3,059.05, 
and  judgment  thereon  was  entered. 

The  first  three  points  made  in  appellant's  brief  are  devoted 
to  the  question  whether  the  so-called  cross-complaint  of  the 
defendant  can  be  regarded  as  a  counterclaim,  contending  that 
it  is  not  equitable  in  its  character,  and  in  their  fourth  point 
they  elaborate  the  proposition  that  plaintiff's  action  is  equita- 
ble in  its  character,  and  *4n  its  nature  quia  timet."  No 
objections  were  made  to  the  form  of  the  action  or  to  the 
pleadings,  either  by  demurrer,  or  motion,  or  objection  to 
evidence.  Such  questions,  if  made,  could  be  considered  only 
upon  appeal  from  the  judgment. 

The  case  was,  however,  tried  by  a  jury,  and  appellant  con- 
tends that  the  action  being  equitable  in  its  character,  a  jury 
trial  was  not  demandable  as  of  right,  and  therefore  its  general 
verdict  was  merely  advisory ;  and  it  is  further  contended  that 
as  it  does  not  cover  the  material  issues,  it  is  insufiScient. 

These  questions  cannot  be  made  on  a  motion  for  a  new  trial, 
and  can  only  be  made  on  appeal  from  the  judgment.  (Code 
Civ.  Proc,  sec.  656;  Riverside  Water  Co.  v.  Gage,  108  Cal. 
240;  Brison  v.  Brison,  90  Cal.  323.)     The  sufficiency  of  the 
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verdict  to  support  the  judgment,  whether  treated  as  a  verdict 
or  as  a  finding,  cannot  be  considered  on  this  appeal ;  and  as  no 
exceptions  were  taken  to  any  ruling  of  the  court  during  the 
trial,  the  sole  question  presented  is  whether  the  evidence 
justifies  the  verdict,  and  to  this  question  appellant  devotes  less 
than  a  page  of  his  opening  brief,  and  does  not  allude  to  it  in 
his  reply  brief. 

As  to  defendant's  claim  for  boarding  the  men  employed  at 
the  mine,  he  testified  explicitly  that  the  charge  should  be  one 
dollar  per  day,  or  thirty  dollars  per  month ;  that  the  charge 
for  boarding  was  deducted  from  the  wages,  and  that  plaintiff 
still  owed  him  for  the  balance  charged  for  boarding  the  men 
and  for  his  wages,  the  amount  of  which  was  found  by  the 
jury  upon  conflicting  evidence,  and  this  finding  we  are  not  at 
liberty  to  disturb.  It  is  clear,  however,  from  the  evidence, 
that  appellant  was  chargeable  with  the  wages  of  the  miners 
and  respondent's  salary,  and  out  of  the  wages  of  the  miners 
respondent  was  entitled  to  retain  the  charge  for  boarding,  so 
that  a  separate  boarding  account  was  unnecessary. 

The  only  other  question  of  fact  noticed  in  appellant's  brief 
relates  to  his  contention  that  respondent  should  be  charged  for 
rent  of  the  house  in  which  respondent  lived  and  boarded  the 
men.  There  was  no  evidence  of  an  agreement  that  he  should 
pay  rent,  while  there  was  evidence  tending  to  show  that  the 
custom  was,  that  the  superintendent  should  be  found  with  a 
residence  rent  free.  It  was  a  *'mud  and  willow"  house  of  four 
rooms,  and  cost  three  hundred  or  four  hundred  dollars,  for 
which  appellant  now  contends  for  a  rental  of  eight  hundred 
dollars.  That  that  sum  was  not  allowed  by  the  jury  is  quite 
clear,  but  as  the  verdict  was  for  a  lump  sum  it  does  not  appear 
that  no  allowance  was  made  on  that  account,  nor  does  it  appear 
that  any  request  was  made  for  special  findings. 

The  order  appealed  from  should  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Angellotti,  J. 


March,  1903.]        First  Nat.  Bank  v,  Wakefield.  561 


[S.  F.  No.  3403.    Department  One.— March  10,  1903.] 

FIRST  NATIONAL  BANK  OF  MODESTO,  Appellant,  v. 
0.  L.  WAKEFIELD,  Administrator,  etc.,  et  al.,  Re- 
spondents. 

FORECLOSURS  OF  MOBTGAOE—SALB— JUDGMENT  UPON  OOUNTERCLAIM— Ap- 

PEAL— MonoN  TO  Dismiss.— The  enforcement  by  sale  of  a  decree 
for  the  foreclosure  of  a  mortgage  bj  a  bank  against  the  adminis- 
trator and  heirs  of  a  deceased  mortgagor,  waiving  all  claim  against 
his  estate,  cannot  preclude  an  appeal  by  the  bank  from  a  judgment 
in  favor  of  the  administrator  upon  a  counterclaim  for  the  recovery 
of  one  thousand  dollars  left  on  deposit  with  the  bank  by  the 
deceased,  alleged  to  have  been  wrongfully  applied  by  the  bank  as 
a  credit  upon  the  secured  note;  and  a  motion  to  dismiss  such  appeal 
on  the  ground  that  the  bank  has  lost  its  right  of  appeal,  by  the 
enforcement  of  the  judgment  in  its  favor,  must  be  denied. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Stanislaus  County.    L.  W.  Fulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Hatton,  for  Appellant 

C.  W.  Eastin,  for  Respondents. 

ANGELLOTTI,  J. — Motion  of  defendants  to  dismiss  appeal 
from  judgment,  upon  the  ground  that  plaintiff  ''has  aban- 
doned and  forfeited  its  said  appeal  and  the  whole  thereof, 
and  has  lost  the  right  to  said  appeal  and  the  further  prose- 
cution thereof,  and  is  estopped  from  further  prosecuting  said 
appeal.'* 

The  plaintiff  bank  commenced  an  ordinary  action  for  the 
foreclosure  of  a  mortgage  given  by  Joseph  Knowles  to  secure 
a  note  against  defendant  administrator  and  the  heirs  of  dece- 
dent, waiving  all  recourse  against  other  property  of  the 
estate.  The  defendants  answering,  alleged,  by  way  of 
counterclaim,  that  the  plaintiff  had  wrongfully  applied  one 
thousand  dollars,  on  deposit  with  it  to  the  credit  of  said 
Knowles,  on  account  of  the  payment  of  said  note,  and  asked 
judgment   therefor.     The   action  was   tried  and   judgment 
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Nor  can  the  enforcement  of  the  judgment  of  sale  in  any 
way  prejudice  defendants,  so  far  as  their  one-thousand-dollar 
claim  against  plaintiff  is  concerned,  or  in  any  other  respect. 
If  it  be  ultimately  determined  in  their  favor,  they  will  recover 
it,  and  if  determined  against  them,  it  will  be  so  determined 
by  reason  of  the  conclusion  that  prior  to  the  commencement 
of  this  action  it  had  been  properly  paid  to  plaintiffs  on  account 
of  the  secured  note.  It  is  a  separate  and  distinct  matter  from 
the  foreclosure  portion  of  the  decree,  and,  under  the  circum- 
stances of  this  case,  we  see  nothing  inconsistent  in  the  plain- 
tiff's enforcement  of  that  portion  of  the  judgment  decreeing 
a  sale  of  the  mortgaged  property  from  which  no  appeal  was 
taken  by  any  one,  and  at  the  same  time  pursuing  its  appeal  on 
the  one-thousand-dollar  claim  of  defendants.  These  conclu- 
sions are  not  in  conflict  with  any  of  the  cases  cited  by  defend- 
ants. It  is  urged,  though  not  specified  in  the  notice  of  motion, 
that  the  appeal  must  be  dismissed  for  the  failure  of  appellant 
to  file  its  transcript  on  appeal.  The  stipulation  set  forth  on 
page  six  of  the  affidavit  of  W.  H.  Hatton,  which  is  not  denied, 
is  a  sufficient  answer  to  this  contention.  Under  that  stipula- 
tion* the  plaintiff  is  given  forty  days  from  and  after  the 
decision  of  the  superior  court  granting  or  denying  plaintiff's 
motion  for  a  new  trial  within  which  to  file  its  transcript,  and 
the  motion  for  a  new  trial  is  still  pending,  undetermined. 

The  motion  to  dismiss  the  appeal  is  denied. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  2510.    Department  Two.— March  10,  1903.] 

FRANKIE  WHITE,  Respondent,  v.  J.  M.  COSTIGAN  et  al., 

Appellants. 

Action  by  Divorced  Wipk— Enporckment  op  Trust— Succession  to 
Husband's  Interest— Admission  of  Pleadings.— In  an  action  by  a 
divorced  wife  to  enforce  a  conveyance  from  trustees  of  her  husband, 
to  whose  rights  she  had  succeeded  by  a  receiver's  sale,  where  the 
complaint    alleges    that    she    succeeded    to    whatever    interest    her 
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husband  had  in  the  premises,  and  is  the  owner  thereof,  and  the  aver- 
ment is  not  denied,  her  ownership  is  admitted,  and  the  validity  of 
the  receiver's  sale  is  not  involved. 

Id.— Appeal  from  Order  Denting  New  Trial— Beview.— Upon  appeal 
from  an  order  denying  a  new  trial,  the  sufficiency  of  the  complaint 
and  of  the  findings  to  support  the  judgment  cannot  be  questioned. 

Id.— Advance  op  Purohasb  Money— Title  in  Trust— Payment- 
Application  OF  Credits.— Where  the  husband's  brokers,  with  whom 
he  had  large  accounts,  advanced  the  purchase  money  to  buy  the  land 
for  the  husband,  and  took  the  title  in  their  own  names  in  trust  until 
repaid,  and  where  it  appears  from  their  stated  accounts  with  the 
husband  assented  to  by  him,  that  credits  applied  by  the  defendants 
upon  the  purchase  money  had  fully  paid  and  extinguished  the 
indebtedness  before  the  plaintiff  succeeded  to  his  interest,  the 
defendants  are  bound  by  such  application  of  credits,  and  are  bound 
to  convey  to  plaintiff  upon  her  demand. 

Id.— Trust- Statute  of  Limitations— Demand  for  Deed.— The  de- 
fendants being  trustees  of  the  naked  l^al  title  to  the  land  after  the 
purchase  money  was  fully  paid,  and  the  trust  never  having  been  at 
any  time  repudiated,  the  statute  of  limitations  cannot  begin  to  run 
until  after  a  demand  was  made  for  a  deed ;  and  the  defense  of  laches 
cannot  be  successfully  urged  if  the  action  is  brought  within  a 
reasonable  time  after  the  making  of  such  demand. 

Id.— Eemedy— Enforcement  of  Conveyance.— The  proper  remedy  for 
the  plaintiff  is  to  enforce  a  conveyance  from  the  defendants,  who 
hold  the  legal  title  in  trust  for  the  plaintiff  as  the  successor  in 
interest  of  her  divorced  husband.  An  action  of  ejectment  is  not  a 
proper  remedy,  on  the  ground  that  the  defendants  were  mortgagees, 
and  that  the  husband  paid  the  mortgage.  They  still  thereafter  held 
the  legal  title  solely  as  trustees. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  Frank  H. 
Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henley  &  Costello,  for  Appellants. 

W.  H.  Linforth,  and  W.  T.  Baggett,  for  Respondent. 

THE  COURT. — The  suit  is  in  equity,  to  compel  the  defend- 
ant Costigan  to  convey  to  plaintiff  640  acres  of  land  situated 
in  Kings  County.  Plaintiff  had  judgment,  and  defendants 
appeal  from  an  order  denying  their  motion  for  a  new  trial. 
No  appeal  is  taken  from  the  judgment.    The  action  was  com- 
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menced  in  Kings  County,  but  was,  by  stipulation,  transferred 
for  trial  to  the  city  and  county  of  San  Francisco.  The  com- 
plaint sets  forth  in  substance  that  White,  the  husband  of 
plaintiff,  entered  into  a  contract  with  the  defendants  Costigan 
and  the  two  Cohens,  by  which  said  defendants  agreed  to 
furnish  White  with  the  money  to  buy  the  land  in  controversy, 
and  take  the  deed  to  said  land  in  the  names  of  said  defendants ; 
that  on  October  6,  1887,  said  defendants  did  as  they  had  pre- 
viously agreed, — ^took  the  deed  and  had  it  recorded  in  their 
own  names  as  grantees ;  that  thereafter,  in  a  divorce  case  then 
pending  between  plaintiff  and  her  said  husband,  White,  said 
plaintiff  was  awarded  a  decree  of  divorce,  a  monthly  allow- 
ance, and  a  further  decree  and  judgment  against  said  White 
for  $100,000 ;  that  a  receiver  was  duly  appointed  in  said  ease, 
who,  under  the  order  of  the  court,  seized  and  sold  certain  lands 
of  said  White,  including  the  land  here  in  controversy,  to 
satisfy  said  decree  and  judgment;  that  plaintiff  bid  in  and 
bought  all  said  lands  at  said  sale  for  $70,000;  that  said  sale 
was  confirmed  by  the  court,  and,  under  the  order  of  the  court, 
said  receiver  executed  and  delivered  a  deed  to  plaintiff,  con- 
veying to  her  all  said  lands,  including  the  premises  described 
in  the  complaint;  and  that  plaintiff  has  ever  since  been,  and 
now  is,  the  owner  of  all  the  right,  title,  and  interest  of  the 
said  White  in  and  to  said  lands,  and  entitled  as  such  successor 
in  interest  to  demand  and  receive  of  said  defendants  Costigan 
and  the  Cohens  a  deed  conveying  to  her  all  of  said  640  acres 
of  land ;  that  she  had  demanded  such  conveyance  and  defend- 
ants had  refused  to  make  the  same. 

1.  Appellants'  first  contention  for  a  reversal  is  founded  on 
the  decision  of  White  v.  White,  130  Cal.  597.^  In  that  case  it 
was  in  effect  held  that  the  sale  of  the  property  by  the  receiver 
was  void  and  conveyed  no  title.  But  still  we  cannot  see  how 
that  case  can  control  our  action  in  this  case  on  the  record 
before  us.  The  allegations  of  plaintiff's  complaint  to  the 
effect  that  she  succeeded  to  whatever  interest  White  had  in 
the  land  are  not  denied,  and  must  therefore  be  treated  as 
admitted  by  defendants.  Also,  the  findings  are,  that  the 
allegations  of  the  complaint  are  true.  There  is  no  demurrer 
to  the  complaint  and  no  appeal  from  the  judgment.  On  an 
appeal  only  from  the  order  denying  a  new  trial,  the  sufficiency 

^  bU  Am.  St.  Bep.  150. 
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of  the  complaint  cannot  be  inquired  into  (Moore  v.  Douglas, 
132  Cal.  399) ;  nor  can  we  question  the  sufficiency  of  the  find- 
ings to  support  the  judgment.  {Reclamation  Dist.  v.  Thisby, 
131  Cal.  572.)  The  finding  on  the  subject  also  being  in  accord 
with  the  admissions  of  the  pleadings,  we  are  precluded  by  the 
record  on  this  appeal  to  say  that  the  plaintiff  did  not  succeed 
to  White's  title  in  the  property. 

2.  It  is  next  contended  that  White  did  not  pay  Costigan  & 
Co.  for  the  land,  and  that  consequently  neither  he  nor  his 
successor  in  interest,  the  plaintiff,  bad  any  right  to  a  convey- 
ance. The  evidence  that  the  indebtedness  incurred  by  White, 
on  account  of  the  payment  by  Costigan  et  al.  of  the  purchase 
price  of  the  land,  was  paid  off  and  discharged  may  be  found  in 
the  accounts  as  kept  by  said  Costigan  et  al.  and  in  their 
subsequent  conduct  in  relation  thereto.  Costigan  et  al.  had 
been  engaged  in  business  as  commission  merchants  in  San 
Francisco  for  some  time,  and  White,  who  seems  to  have  been 
a  sheep-raiser  and  hop-grower,  had  been  dealing  with  them, 
forwarding  to  them  his  hops,  wool,  etc.,  receiving  credit  for 
the  same,  and  obtaining  in  return  such  money  and  supplies  as 
were  needed  in  his  business.  White,  desiring  to  purchase  the 
land  in  controversy,  applied  to  Costigan  et  al.  for  the  money, 
and  it  was  agreed  between  them  substantially  as  alleged  in  the 
complaint.  Costigan  et  al.  bought  and  paid  for  the  land,  took 
the  deed  to  themselves,  and  charged  the  purchase  price  there- 
of to  White  in  the  running  account  between  them.  There- 
after, and  long  before  the  sale  to  Mrs.  White,  White  was 
credited  with  numerous  items  of  wool,  hops,  etc.,  from  time 
to  time  on  this  same  running  account,  amounting  in  the  aggre- 
gate to  upwards  of  a  hundred  thousand  dollars.  During  all 
this  time  numerous  items  for  supplies,  cash  furnished,  money 
paid  fQr  alimony,  and  attorneys*  fees  were  charged  on  the 
other  side  of  said  account.  At  intervals  of  every  six  months 
itemized  accounts  were  by  said  defendants  served  upon  White, 
showing  these  debits  with  the  accompanying  credits,  and  the 
balance  struck,  showing  the  balance  due  from  White  to  Costi- 
gan et  al.,  and  interest  charged  on  this  balance.  And  White 
testifies:  "I  never  objected  to  the  manner  in  which  he  cred- 
ited those  payments  in  his  semi-annual  statements." 
Subsequent  to  the  service  of  the  semi-annual  account 
embracing  the  item  charged  on  account  of  the  land,  credits 
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were  given  far  in  excess  of  the  balance  shown  to  be  due 
by  the  said  semi-annual  account,  and  other  semi-annual 
accounts  were  thereafter  served  as  before  and  retained  by 
White  without  any  objection  thereto.  We  think  this  shows 
an  application  of  the  later  credits  by  Costigan  et  al.  to  the 
discharge  of  the  preceding  balances,  and  the  consent  thereto 
by  White.  Such  is  the  legal  conclusion  to  be  drawn  from  the 
facts  disclosed.  (Simpson  v.  Ingham,  2  Barn.  &  C.  65 ;  Hun- 
ger on  Application  of  Payments,  p.  41.)  The  creditors  having 
thus  once  made  the  application,  could  not  thereafter  change 
it,  but  were  bound  by  it.  In  Jones  v.  United  States,  7  How. 
681,  the  supreme  court  of  the  United  States  holds:  "Where 
a  running  account  is  kept  at  the  post-ofiSce  department  be- 
tween the  United  States  and  a  postmaster,  in  which  all  post- 
ages are  charged  to  him,  and  credit  is  given  for  all  payments, 
this  amounts  to  an  election  by  the  creditor  to  apply  the  pay- 
ments as  they  are  successively  made,  to  the  extinguishment 
of  the  preceding  balances.*'  The  court  also  held  that  the 
creditor  waa  bound  by  the  application  thus  made,  quoting 
from  the  opinion  of  Chief  Justice  Marshall,  in  Mayor  of 
Alexandria  v.  Patton,  4  Cranch,  320,  as  follows :  **It  is  a  clear 
principle  of  law  that  a  person  owing  money  on  two  several 
accounts,  as  upon  a  bond  and  simple  contract,  may  elect  to 
apply  his  payments  to  which  account  he  pleases,  but  if  he 
fails  to  make  the  application,  the  election  passes  from  him 
to  the  creditor.  No  principle  is  recollected  which  obliges  the 
creditor  to  make  the  election  immediately.  After  having 
made  it,  he  is  bound  by  it."  (See,  also,  Armitage  v.  Saunders, 
94  Mich.  482;  Truscott  v.  King,  6  N.  Y.  147;  Benjamin  on 
Sales,  3d  Am.  ed.,  sec.  748.)  It  seems  clear,  then,  that  the 
money  furnished  White  for  the  land  was  repaid,  and  the 
indebtedness  of  White  on  account  of  it  extinguished  long 
before  Mrs  White  succeeded  to  the  interest  of  White;  and 
that,  this  indebtedness  being  paid,  Costigan  et  al.  retained 
no  further  interest  in  the  land,  and  should  have  conveyed  it 
to  Mrs.  White  on  the  demand  made. 

3.  It  is  clear,  also,  on  the  facts  presented,  that  there  was  no 
ground  upon  which  to  invoke  laches  or  the  statute  of  limita- 
tions as  a  defense  to  the  action.  The  relation  between  the 
parties  was  that  of  trustee  and  cestui  que  trv^t.  White,  in 
effect,  furnished  the  money  to  buy  the  land,  and  Costigan  et 


March,  1903.]  White  v.  Costigan.  569 

-al.  paid  for  it  with  White's  money,  and  took  the  deed  in  their 
own  names.  After  the  payment  by  White  of  the  amount 
advanced  for  the  purchase  of  the  land,  Costigan  et  al.  had 
no  further  right  in  the  land,  except  that  they  held  the  legal 
title  in  trust  for  White.  Costigan  admits  in  his  testimony  that 
he  held  the  land  all  the  time  for  White,  and  there  is  nothing 
to  show  that  the  trust  was  at  any  time  even  attempted  to  be 
repudiated  by  any  of  the  parties  up  to  the  time  of  the  demand 
for  a  deed  by  Mrs.  WhitGw  The  cause  of  action  here  relied  on 
did  not  arise  until  such  demand,  and  the  statute  of  limitations 
<;ould  not  begin  to  run  against  it  until  it  arose.  And  .  .  .  for 
the  same  reason  the  plaintiff  could  not  be  charged  with  laches 
in  bringing  her  action  as  long  as  no  foundation  for  such  action 
was  in  existence.  The  foregoing  is  admitted  by  appellants 
themselves  when  they  say  in  their  brief:  **We  do  not  under- 
take to  deny  that  if  a  trust  is  once  established,  and  it  is 
acted  upon  continuously  by  the  parties  and  is  recognized  by 
acts  and  declarations,  the  trustee  showing  by  his  conduct  or 
acts  that  he  regards  himself  as  a  trustee  and  is  holding  the 
property  for  the  cestui  que  trust,  that  in  such  case  the  statute 
of  limitations  would  not  run,  nor  could  the  defense  of  laches  be 
successfully  urged." 

Nor  is  there  anything  in  the  claim  that  plaintiff  has  mis- 
taken her  remedy,  and  should  have  sued  in  ejectment.  This 
claim  is  based  upon  the  erroneous  assumption  that  after 
repayment  of  the  purchase  price  of  the  land  the  legal  title 
passed  at  once  to  White.  The  legal  title  is  now  just  where  it 
was  when  the  transfer  was  first  made ;  it  is,  and  was,  in  Costi- 
gan et  al.,  and  they  hold  it  in  trust  for  the  plaintiff,  who  is 
the  successor  to  the  rights  of  White.  The  relation  between 
the  parties  was  a  trust  relation,  and  not  a  mere  mortgage 
relation,  as  contended  by  appellant.  The  payment  of  the 
purchase  price  by  one  and  the  transfer  to  the  other  established 
a  ''resulting  trust."  (Civ.  Code,  sec.  853;  CampbeU  v. 
Freeman,  99  Cal.  546.)  When  the  purchase  price  advanced 
by  Costigan  et  al.  had  been  repaid  by  White,  the  mortgage 
feature  of  the  transaction  was  extinguished  and  eliminated, 
and  thereafter  the  land  was  held  by  them,  not  as  mortgagees 
at  all,  but  only  as  trustees. 

The  order  denying  a  new  trial  is  affirmed. 
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[S.  F.  No.  2501.    Department  One.— March  11,  1903.] 

LEMUEL  PEISER,  Respondent,  v.  W.  B.  BRADBURY, 
Appellant,  and  GEORGE  H.  BUCKINGHAM  et  al.. 
Respondents. 

Husband  and  WnrE— Contract  of  Sale  to  Wdpk— Communitt  Prop- 
erty —  Void  Deed  or  Wife  —  Assignment  —  Presumption.  —  The 
presumption  of  separate  property  arising  under  a  conyeyanee  to  a 
married  woman  in  favor  of  a  bona  fide  purchaser  from  her,  bj  the 
terms  of  section  164  of  the  Civil  Code^  has  no  application  to  a 
mere  contract  of  sale  in  favor  of  a  married  woman;  and  a  convey- 
ance by  her  of  the  lot  contracted  for  can  at  most  only  operate  aa 
an  assignment  of  the  contract,  and  is  void  where  the  payments 
made  were  from  community  funds.  Where  the  grantee  paid 
no  part  of  the  unpaid  purchase  money,  and  the  residne  thereof  was 
wholly  paid  by  the  husband,  after  subsequent  assignment  of  the 
eontract  by  the  wife  to  the  husband,  the  husband  is  entitled  to 
receive  the  conveyance  of  title  from  the  vendor,  or  his  heirs,  to  the 
exclusion  of  the  wife's  grantee. 

Id.— Possession  of  Husband— Adverse  Possession.— Where  the  hus- 
band has  been  continuously  in  possession  of  the  purchased  lot  during 
all  of  the  times  mentioned  in  his  complaint,  the  grantee  of  the  wife 
could  not  have  acquired  title  thereto  under  the  wife's  deed  by 
adverse  possession. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

E.  C.  Chapman,  for  Appellant. 

Devoto  &  Richardson,  W.  A.  Richardson,  and  Richardson 
&  Long,  for  Lemuel  Peiser,  Respondent 

Gunnison,  Booth  &  Bartnett,  for  Defendants,  Respondents. 

HAYNES,  C. — This  appeal  is  from  the  judgment  upon  the 
judgment-roll  alone.  Mrs.  Peiser,  wife  of  the  plaintiff,  on  May 
1,  1889,  purchased  from  J.  Fisher  Smith  two  lots  in  the  city 
of  San  Francisco,  for  the  price  of  seven  hundred  dollars  each, 
and  paid  in  full  for  one  of  the  lots,  and  received  a  deed 
conveying  that  lot  to  her,  and  a  contract  to  convey  the  other 
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upon  payment  of  the  several  installments  of  purchase  money 
stated  therein. 

On  June  21,  1889,  she  executed  to  one  Griffin  a  deed  pur- 
porting to  convey  to  him  both  lots,  and  on  June  24,  1889, 
Griffin  executed  a  deed  to  defendant  Bradbury,  purporting 
to  convey  both  lots.  Griffin  paid  no  consideration  for  the 
conveyance  to  him,  but  Bradbury  paid  to  Griffin  five  hun- 
dred dollars  as  the  consideration  for  his  conveyance.  Neither 
Griffin  nor  Bradbury  ever  paid  anything  to  Smith  or  to  any 
one  upon  the  contract  for  the  second  lot  No  further  refer- 
ence need  be  made  to  the  first  lot  (which  was  paid  for  and 
conveyed  to  Mrs.  Peiser),  as  respondent  concedes,  or  at  least 
acquiesces  in  the  conclusion  that  his  claim  thereto  is  barred 
by  the  statute  of  limitations,  so  that  what  is  said  hereafter 
relates  solely  to  the  second  lot,  unless  the  first  is  specially 
referred  to. 

The  assignment  of  the  contract  for  the  second  lot  was 
made  by  Mrs.  Peiser  to  the  plaintiff,  who  paid  to  Smith  the 
money  due  under  said  contract  in  full,  and  demanded  a  deed 
therefor,  which  his  heirs  at  law  (he  having  died,  and  his 
estate  having  been  distributed  to  them)  were  ready  to  make 
when  it  should  be  determined  who  was  entitled  thereto. 

The  court,  in  addition  to  the  foregoing  facts,  found  that  all 
the  money  paid  for  both  lots  was  paid  by  the  plaintiff  out  of 
moneys  earned  by  him  after  his  marriage  to  Mrs.  Peiser; 
that  he  had  been  in  possession  of  the  property  during  all  the 
times  mentioned  in  the  complaint;  that  Bradbury  was  not  a 
bona  fide  purchaser,  but  took  the  conveyance  thereof  with 
notice  of  the  plaintiff's  rights  thereto;  that  he  paid  nothing 
towards  the  fulfillment  of  said  contract ;  and  that  at  the  time 
he  took  said  conveyance  no  part  of  the  purchase  price  had 
been  paid. 

The  heirs  of  Smith  were  made  defendants,  and  answered 
that  they  were  ready  to  convey  as  the  court  should  direct, 
and  do  not  appeal. 

The  only  question  necessary  to  be  considered  is  presented 
by  appellant's  demurrer  to  the  complaint,  upon  the  ground 
that  plaintiff's  action  is  barred  by  section  164  of  the  Civil 
Code. 

Said  section  as  it  existed  at  the  date  of  said  contract  (May 
1,  1889),  so  far  as  material,  was  as  follows:  ** Whenever  any 
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property  is  conveyed  to  a  married  woman  by  an  instmment 
in  writing,  the  presumption  is,  that  the  title  is  thereby  vested 
in  her  as  her  separate  property.  .  .  .  The  presumption  in 
this  section  mentioned  is  conclusive  in  favor  of  a  purchaser 
or  encumbrancer  in  good  faith  and  for  a  valuable  considera- 
tion." (Stats.  1889,  p.  328.)  The  subsequent  amendments 
(Stats.  1893,  p.  71,  and  Stats.  1897,  p.  63)  add  some  other 
provisions  which  need  not  be  quoted  at  length.  They  relate 
to  cases  where  married  women  have  conveyed  real  property 
which  they  acquired  prior  to  May  19,  1889,  and  bar  the  hus- 
band or  his  or  their  heirs  or  assigns  from  commencing  any 
action  to  show  that  such  real  property  was  community  prop- 
erty, or  to  recover  the  same,  from  and  after  July  1,  1894. 

The  contract  to  purchase  said  lot,  executed  by  Smith,  was 
not  a  conveyance.  It  is  from  ''conveyances'*  alone  the  pre- 
sumption arises  that  "title"  is  vested  in  a  married  woman  as 
her  separate  property,  and  such  presumption,  when  it  arises, 
is  conclusive  only  **in  favor  of  a  purchaser  or  encumbrancer 
in  good  faith,  and  for  a  valuable  consideration,"  and  the 
court  found  that  appellant,  Bradbury,  received  the  convey- 
ance from  Grifl&n  with  the  full  knowledge  that  said  property 
was  not  the  property  of  Minnie  M.  Peiser,  and  that  she  was 
a  married  woman,  and,  further,  that  he  was  not  a  bona  fide 
purchaser  without  notice  of  plaintiff's  title.  Besides,  it  is 
clear  that  the  deed  executed  by  Mrs.  Peiser  to  GriflSn  con- 
veyed no  title  to  the  second  lot.  At  the  most  it  could  only 
operate  as  an  assignment  of  the  contract  which  was  wholly 
unperformed,  and  there  is  no  pretense  that  either  GriflSn  or 
appellant  ever  paid  any  part  of  the  purchase  money  therein 
agreed  to  be  paid,  or  obtained  possession  under  it. 

The  reference  made  by  appellant  to  the  case  of  Peiser  v. 
Oriffin,  125  Cal.  9,  is  wholly  outside  of  the  record,  nor  is  there 
any  conflict  with  that  case  upon  any  question  of  law  dis- 
cussed herein.  The  property  in  question  in  that  case  was  the 
same  as  in  this,  and  it  was  there  held  that  **if  the  property 
was  community  property,  the  legal  title  remained  in  the 
husband,  notwithstanding  that  the  deed  was  taken  in  the 
name  of  the  wife,  and  the  wife  could  not  pass  title  to  it.  An 
attempt  of  the  wife  to  dispose  of  community  property  is  a 
nullity."    And  as  the  court  found  that  plaintiflE  had  been  in 
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possession  during  all  the  times  mentioned  in  £he  complaint, 
Bradbury  could  not  have  acquired  title  by  adverse  possession. 
The  judgment  appealed  from  should  be  aflSrmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the.  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  afiSrmed. 

McFarlandy  J.,  Lorigan,  J.,  Angellotti,  J. 


[S.  P.  No.  2478.    Department  Two.— March  11,  1903.] 

JOE  DE  HAVEN,  Respondent,  v.  JOHN  McAULEY  et  al.. 

Appellants. 

MxcHANic's  Lien— Judgment  for  Defendant— Ordee  Granting  New 
Trial— Appeal— CoNPUCTiNG  Evidence.— An  order  granting  a  new 
trial  after  judgment  for  defendant  in  an  action  to  foreclose  a 
mechanic's  lien  will  not  be  disturbed  where  the  findings  were  based 
upon  conflicting  evidence^  and  the  trial  court  could  decide  the  ques- 
tion either  way  as  to  whether  the  plaintiff's  contract  was  or  was 
not  fully  performed. 

Id.— Bevisw  ttpon  Appeal.— Upon  appeal  from  an  order  granting  a  new 
trial  on  plaintiff's  motion,  this  court  can  only  consider  the  ques- 
tions raised  and  determined  in  the  court  below  on  the  motion  for 
a  new  trial,  and  cannot  consider  any  errors  of  law  committed  at 
the  trial  which  were  excepted  to  by  the  defendant,  nor  will  it  con- 
sider any  question  which  cannot  affect  the  result  of  the  appeal. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  granting  a  new  trial.  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

George  A.  Proctor,  and  Benjamin  HeaJey,  for  Appellants. 

Alexander  Q.  Eells,  and  H.  K  Eells,  for  Respondent 

GRAY,  C. — This  action  was  brought  to  foreclose  a  me- 
chanic's lien  upon  a  lot  of  land  in  the  city  and  county  of  San 
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Francisco  belonging  to  defendant  McAuley.  The  lien  is 
claimed  and  was  filed  to  secure  payment  for  certain  street- 
work  in  front  of  said  lot,  done  under  a  contract  between 
plaintiff's  assignor  and  said  defendant.  On  a  trial  of  the 
case  before  the  court  without  a  jury,  the  findings  and  judg- 
ment were  in  favor  of  defendants;  but  a  new  trial  was 
granted,  on  motion  of  plaintiff,  and  this  appeal  is  by  defend- 
ants from  the  order  granting  the  new  trial. 

It  does  not  appear  from  the  record  upon  what  ground  the 
new  trial  was  granted;  but  if  we  can  discover  any  ground 
upon  which  the  order  could  have  been  reasonably  based  the 
action  of  the  trial  court  should  be  afi&rmed. 

The  court  had  found  that  the  contract  was  not  substan- 
tially complied  with  and  performed  by  plaintiff,  in  that  the 
sidewalks  were  not  macadamized  with  four  inches  of  ma- 
cadam, as  required  by  the  contract,  but  only  with  from  one 
and  one  quarter  to  two  inches  in  some  places,  and  in  others 
no  macadam  whatever  was  laid;  that  the  roadway  was  not 
macadamized  to  a  depth  of  twelve  inches,  as  called  for  in  the 
contract,  but  only  to  a  depth  of  eight  or  nine  inches.  The 
sewers  were  also  found  to  be  improperly  constructed,  not 
properly  tamped  and  packed ;  and  in  some  other  respects  the 
findings  are,  that  plaintiff  failed  to  fulfill  his  contract.  These 
findings  were  specified  as  contrary  to  evidence,  and  attacked 
on  the  motion  for  a  new  trial.  The  evidence  on  the  subjects 
to  which  they  relate  is  sharply  conflicting.  While  several 
witnesses  testify  to  facts  strongly  tending  to  support  them, 
two  witnesses,  one  of  them  apparently  disinterested,  testify  to 
facts  showing  that  the  contract  was  in  every  respect  com- 
plied with;  that  the  macadam  was  four  inches  thick  on  the 
sidewalk,  and  all  of  a  foot  thick  in  the  roadway;  and  that 
the  sewers  were  all  right,  and  the  work  all  properly  done 
according  to  contract.  The  trial  court  could,  under  these  cir- 
cumstances, decide  the  issue  as  to  the  performance  of  the 
contract  either  way,  and  this  court  would  not  be  warranted 
in  interfering,  as  the  facts  are  for  the  trial  court  to  deter- 
mine. It  may  be,  then,  that  after  a  reconsideration  of  the 
facts  on  the  motion  for  a  new  trial,  the  court  reached  an 
opposite  conclusion  as  to  where  the  preponderance  of  evi- 
dence lay  upon  this  issue  as  to  the  substantial  performance 
of  the  contract.    It  was  within  the  province  of  the  trial  court 
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to  do  this,  and  thus  we  have  disclosed  a  ground  upon  which 
it  may  well  be  that  the  new  trial  was  granted,  and  with 
which  it  is  not  the  province  of  thia  court  to  interfere.  {Pugei 
Sound  Lumber  Co.  v.  Krug,  89  Cal.  237.) 

It  is  claimed  by  appellant  that  there  is  no  evidence  in  the 
case  to  show  a  request,  and  for  that  reason  there  can  be  no 
valid  lien  under  section  1191  of  the  Code  of  Civil  Procedure, 
as  this  section  permits  a  lien  only  to  those  who  **at  the  request 
of  the  reputed  owner'*  have  done  the  work.  Appellant  also 
argues  that  there  is  no  evidence  that  the  work  was  done  to 
the  satisfaction  of  the  street  superintendent,  as  required  by 
the  contract.  But  we  cannot  consider  these  questions  on  this 
appeal  from  an  order  granting  a  new  trial.  We  can  only 
review  the  questions  raised  and  determined  in  the  court  below 
on  the  motion  for  a  new  trial.  The  only  record  before  us 
here  is  the  judgment-roll  and  the  bill  of  exceptions  prepared 
and  settled  for  the  purposes  of  the  motion  in  the  court  below. 
There  are  no  specifications  in  that  bill  of  exceptions  directed 
at  the  insufficiency  of  the  evidence  in  the  respects  named. 
Indeed,  there  are  no  specifications  of  insufficiency  of  the  evi- 
dence made  by  appellant  to  be  found  in  the  record.  And  we 
cannot  decide  a  question  on  appeal  that  does  not  appear  to 
have  been  made  or  decided  on  the  motion  in  the  court  below. 
It  is  not  contended  by  appellant  that  the  finding  as  to  the 
depth  of  the  macadam  was  immaterial  by  reason  of  some 
other  finding  showing  that  in  some  other  respects  the  contract 
was  not  complied  with,  but  the  materiality  of  said  finding 
seems  to  be  conceded.  Indeed,  there  is  no  finding  either  upon 
the  question  of  a  request  by  defendant  or  plaintiff  to  do  the 
work,  or  upon  the  other  question  as  to  whether  the  work  was 
done  to  the  satisfaction  of  the  street  superintendent.  The 
finding  that  the  superintendent  "never  saw  or  examined  the 
work"  did  not  dispose  of  the  condition  of  the  contract  requir- 
ing that  the  work  should  be  done  to  his  satisfaction.  It  is 
exceedingly  difficult  to  understand  how  we  can  consider,  or 
how  the  trial  court  could,  on  the  motion,  consider,  the  suffi- 
ciency of  the  evidence  as  to  a  matter  not  included  in  the  find- 
ings. The  questions  not  included  in  the  findings  are  not 
decided  by  the  court,  and  it  is  not  possible  to  review  decisions 
that  have  not  been  made. 

Errors  at  law  committed  at  the  trial  and  excepted  to  by 
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defendant  do  not  constitute  a  ground  for  reversing  an  order 
granting  a  new  trial  on  plaintiff's  motion.  It  is  therefore 
not  necessary  to  here  determine  whether  any  such  errors 
were  committed  by  the  court. 

Neither  is  it  necessary  to  now  determine  whether  the  as- 
signee of  a  contract  for  street-work  can  have  a  lien  on  the 
adjoining  property  for  work  done  under  the  contract,  as  a 
determination  of  this  question  could  not  affect  the  result  of 
this  appeal. 

We  advise  that  the  order  be  affirmed. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed.  McFarland,  J.,  Lorigan,  J.,  Van  Dyke,  J. 


[Grim.  No.  965.    Department  One.— March  12,  1903.] 
THE  PEOPLE,  Appellant,  v.  FRED  WITTY,  Respondent. 

Cbiminal  Law— Evidbncb— Deposition  Taken  at  Preuminary  Ex- 
amination—Omission OF  Bspobteb's  Parentheses.— Where  the 
defendlant  in  a  criminal  case  objected  that  a  deposition  offered  to 
be  read  at  the  trial  as  having  been  taken  at  the  preliminary  exam- 
ination was  not  the  deposition  taken  thereat,  because  it  contained 
descriptive  or  explanatory  parentheses  interpolated  by  the  reporter, 
the  defendant  cannot  be  heard  to  object  that  they  were  omitted  from 
the  reading  by  order  of  the  conrt,  it  not  appearing  that  they  were  of 
Bach  a  nature  as  to  invalidate  the  deposition,  and  there  being  no 
pretense  that  the  testimony  of  the  witness  was  not  correctly  report- 
ed, and  read  to  the  jury. 

Id.— Certiticatb  of  Beporter— Presumption  against  Error.— Where 
the  record  does  not  affirmatively  show  that  the  deposition  read, 
which  was  taken  by  question  and  answer,  had  not  been  transcribed 
and  certified  by  the  reporter  and  filed  by  him  with  the  county  clerk, 
it  must  be  presumed  against  error  that  the  deposition  had  been 
properly  transcribed,  certified,  and  filed. 

Id.— Diligent  Search  for  Absent  Witness— Discretion  of  Court.— 
Where  the  record  shows  that  the  absent  witness  whose  d^osition 
was  read  could  not  be  found  in  the  county  after  diligent  search, 
and  that  subpoenas  had  been  issued  for  him  to  the  sheriff  of  every 
county  in  the  state,  and  that  the  sheriffs  of  forty-six  counties  had 
made  returns  that  he  could  not  be  found  therein,  it  cannot  be  said 
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that  the  trial  court  abused  its  discretion  in  holding  that  due  dili- 
gence had  been  used,  and  that  the  witness  could  not  be  found. 
Id.— Impxachmxnt— Subsequent  Aitidavit.— The  witness  whose  depo- 
sition was  read  cannot  be  impeached  by  a  subsequent  affidavit  taken 
by  him  after  the  taking  of  his  deposition,  in  which  he  aeicnowledged 
that  his  testimony  was  not  true  in  several  material  parts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County  and  from  an  order  denying  a  new  trial. 
William  0.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  J.  Maddux,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Assistant 
Attorney-General,  for  Respondent. 

ANQELLOTTI,  J.— The  defendant  was  convicted  in  the 
superior  court  of  Stanislaus  County  of  the  crime  of  grand 
larceny,  and  adjudged  to  suffer  imprisonment  in  the  state 
prison  for  the  term  of  two  years.  He  appeals  from  the  judg- 
ment and  order  denying  his  motion  for  a  new  trial.  Two 
points  are  made  for  reversal.  The  first  relates  to  the  deposi- 
tion of  George  O'Donnell,  a  witness  for  the  people,  taken  at 
the  preliminary  examination  of  the  defendant,  which  was 
read  at  the  trial.  Objection  was  made  thereto  on  the  ground 
''that  it  is  immaterial,  irrelevant,  and  incompetent,  and  no 
process  of  court  has  been  invoked,  and  that  the  deposition 
that  is  offered  to  be  read  is  not  the  deposition  of  the  witness 
taken  at  the  preliminary  examination  of  this  defendant." 
The  point  of  the  latter  portion  of  the  objection  was,  as  showir 
by  the  record,  the  fact  that  the  reporter  had  in  several  places 
interpolated  in  parenthesis  certain  explanatory  words,  such 
as  ''indicating,"  "Jeflfers,"  "defendant,"  "showing,"  "ad- 
dressing Jeffers,"  but  all  of  these  interpolations  were,  by 
order  of  the  court,  omitted  in  the  reading  of  the  deposition. 
The  defendant  complaining  of  these  descriptive  interpola- 
tions cannot  be  heard  to  object  that  they  were  omitted  in 
the  reading,  and  they  were  not  of  such  a  nature  as  to  invali- 
date the  deposition.  It  is  not  pretended  that  the  testimony 
given  by  the  witness  was  not  correctly  reported  and  read  to 
the  jury. 

CXXXVIII.  Cal.-«7 
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It  is  now  urged  that  the  deposition  was  not  certified  by  the 
shorthand  reporter  who  took  down  the  testimony  at  the  pre- 
liminary examination.  The  facts  in  this  regard  are  precisely 
the  same  as  those  in  the  case  of  People  v.  Reiily,  106  CaL 
648,  where  it  appeared  that  the  deposition  produced  was  the 
testimony  of  the  witness  taken  down  by  question  and  answer 
before  the  committing  magistrate,  upon  the  preliminary  ex- 
amination of  the  defendant  upon  the  charge  for  which  he 
was  being  tried,  including  the  cross-examination  of  the  wit- 
ness on  behalf  of  defendant  by  his  counsel,  but  the  record 
did  not  affirmatively  show  that  it  had  ever  been  transcribed 
by  the  reporter,  certified  by  him,  or  filed  with  the  county 
clerk.  This  court  said:  **So  far  as  we  are  advised,  the  testi- 
mony may  have  been  properly  transcribed,  certified,  and 
filed,  and  this  may  have  appeared  in  the  deposition.  And  if 
not,  specific  objection  on  this  ground  should  have  been  taken, 
and  the  record  should  have  been  made  to  show  the  facts.  But 
the  rule  is,  that,  unless  the  record  clearly  shows  error,  no  pre- 
sumptions will  be  indulged  that  error  was  committed.  We 
must  presume,  therefore,  that  the  court  rightly  performed 
its  duty,  and  that  the  ruling  complained  of  was  proper." 

Under  the  provisions  of  section  686  of  the  Penal  Code,  the 
deposition  of  such  witness  could  be  read  **upon  its  being  satis- 
factorily shown  to  the  court  that  he  .  .  .  cannot  with  due 
diligence  be  found  within  the  state."  The  record  shows  that 
he  could  not  be  found  in  Stanislaus  County,  after  inquiries 
made  for  him  by  an  officer  who  knew  him,  '*at  every  place 
and  from  any  one  that  I  thought  perhaps  would  know  any- 
thing about  him,"  and  that  subpoenas  had  been  sent  by  the 
district  attorney  to  the  sheriff  of  every  county  in  the  state^ 
and  that  returns  had  been  received  from  forty-six  of  these 
sheriffs,  certifying  that  after  due  diligence  he  could  not  be 
found  in  their  respective  counties.  As  was  said  in  People 
V.  ReiUy,  106  Cal.  648,  we  cannot  say  that  the  trial  court 
abused  its  discretion  in  holding  that  due  diligence  had  been 
used  and  that  the  witness  could  not  be  found. 

It  was  sought  to  impeach  the  witness  O'Donnell,  whose 
deposition  was  read  to  the  jury,  by  an  affidavit  made  by  him 
subsequent  to  the  taking  of  such  deposition,  in  which  he  ac- 
knowledged that  the  testimony  given  by  him  at  the  prelim- 
inary examination  was  not  true  in  several  material  parts. 
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The  court  sustained  the  objection  of  the  district  attorney 
thereto.  The  same  question  was  presented  in  the  case  of 
People  V.  Comptan,  132  Ca].  484,  and  it  was  held  that  such 
testimony  was  inadmissible,  the  court  saying  that  it  knew  of 
no  rule  of  law  justifying  the  impeachment  of  the  witness 
under  such  circumstances. 

Under  the  authority  of  that  case,  the  ruling  of  the  trial  court 
must  be  approved. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


[S.  F.  No.  2429.    Department  Two.— March  12,  1903.] 

CITY    OP    SANTA   ROSA,    Respondent,    v.    FOUNTAIN 
WATER  COMPANY  et  al.,  Appellants, 

€k>NDEMNATION  07  LaND—YEKUS— CHANGE  07  PLACE  07  TbIAL.— Under 

section  1243  of  the  Code  of  Civil  Procedure,  a  special  proceeding 
for  the  condemnation  of  land  must  be  brought  and  tried  in  the 
superior  court  of  the  county  in  which  the  property  is  situated, 
unless  transferred  by  the  court  to  another  county,  as  required  or 
authorized  by  section  394  of  the  Code  of  Civil  Procedure.  The 
place  of  trial  cannot  be  changed  to  the  place  of  residence  of  the 
defendants. 
Id.— Construction  07  Code— Proviso.— The  provisions  of  section  895 
of  the  Code  of  Civil  Procedure  have  no  application  to  special 
proceedings;  and  the  proviso  added  to  section  394  of  the  same 
code,  by  the  amendment  of  1896  relative  to  the  change  of  the  place 
of  trial  of  certain  actions  brought  by  a  county  or  city,  apply  only 
to  ' '  actions"  as  defined  in  section  22  of  the  code,  and  not  to  * '  special 
proceedings"  as  defined  in  the  following  section. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sonoma 
County  refusing  to  change  the  place  of  trial.  S.  K  Dough- 
erty, Judge. 

The  facts  are  stated  in  the  opinion. 

John  M.  Burnett,  and  James  W.  Gates,  for  Appellants. 

T.  J.  Butts,  M.  T.  Vaughan,  and  Emmet  Seawell,  for  Re- 
spondent. 
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SMITH,  C. — Thig  is  a  proceeding,  in  the  superior  court  of 
the  county  of  Sonoma,  under  title  VII  of  part  III  of  the  Code 
of  Civil  Procedure  to  condemn  land  situate  in  said  county, 
the  property  of  the  corporation  defendant  The  appeal  is 
from  an  order  denying  the  motion  of  the  defendants  to  change 
the  place  of  trial  to  the  city  and  county  of  San  Francisco, — 
the  grounds  of  the  motion  being  ''that  the  residence  of  both 
defendants,  .  .  .  and  the  principal  place  of  business  and  the 
place  of  incorporation  of  defendant  Fountain  Water  Com- 
pany is  in  [that]  city  and  county." 

The  motion,  we  think,  was  rightly  denied.  By  section  1243 
of  the  Code  of  Civil  Procedure  it  is  provided  that  all  pro- 
ceedings of  this  kind  "must  be  brought  in  the  superior  court 
of  the  county  in  which  the  property  is  situated";  and  this 
implies  that  it  must  also  be  tried  there,  unless  transferred  by 
the  court  to  another  county,  as  required  or  authorized  by  the 
provisions  of  section  394  of  the  Code  of  Civil  Procedure. 
(Calif omia  8.  B.  B.  Co.  v.  Southern  Pacific  B.  B.  Co.,  65 
Cal.  395,  410;  Colin  v.  Central  Pacifix^  B.  B.  Co.,  71  Cal.  490.) 
The  cases  in  65  Cal.  were  both  proceedings  to  condemn  land, 
and  in  each  the  motion  for  change  of  venue  was  made  on  the 
ground  that  the  principal  place  of  business  of  the  corporation, 
and  therefore  the  residence  of  the  defendant,  was  in  another 
county.  In  both  cases  the  decision  was  placed  on  the  ground 
that  the  provisions  of  section  1243  of  the  Code  of  Civil  Pro- 
cedure was  determinative  of  the  question  involved.  In 
the  former  decision  the  opinion  was  also  expressed  that  the 
place  of  business  of  a  corporation  was  not  its  place  of  resi- 
dence, thus  overruling  the  decision  in  Jenkins  v.  California 
Stage  Co.,  22  Cal.  537.  But  in  the  second  case  this  ground 
of  decision  was  omitted  from  the  decision,  and  in  the  third 
expressly  overruled.  The  cases  are  therefore  to  be  regarded 
as  resting  exclusively  on  the  ground  that,  under  the  provi- 
sions of  section  1243  of  the  Code  of  Civil  Procedure,  the 
county  where  the  real  estate  is  situated  is  ''the  proper  county 
for  the  commencement  of  the  action,  and  for  its  trial";  which 
was  in  effect  to  hold  that  the  provisions  of  section  395  of  the 
Code  of  Civil  Procedure,  referring  to  "actions"  generally,, 
had  no  application  to  "special  proceedings"  of  this  character. 

This  indeed  seems  to  be  admitted  by  the  appellants'  coun- 
sel, but  it  is  claimed  that  the  case  comes  within  the  proviso 
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added  to  section  394  of  the  Code  of  Civil  Procedure  by  the 
amendment  of  1891,  providing  'Hhat  whenever  an  action  is 
brought  by  a  county  or  city  against  citizens  of  another  county, 
or  a  corporation  doing  business  in  the  latter,  the  action  must 
be,  on  the  motion  of  the  defendant,  transferred  for  trial  to  a 
county  other  than  the  plaintiff,  if  the  plaintiff  be  a  county, 
and  other  than  that  in  which  the  plaintiff  is  situated,  if  the 
plaintiff  be  a  city," — ^the  position  of  the  counsel  being  that 
the  term  "action"  used  in  the  proviso  includes  "special  pro- 
ceedings" of  the  kind  here  involved;  and  in  support  of  this 
proposition  numerous  cases  are  cited  where  such  proceedings 
are  spoken  of  by  the  court  as  "actions."  (San  Francisco 
etc.  R.  R,  Co.  V.  Oould,  122  Cal.  601 ;  Southern  Pacific  R,  R. 
Co,  V.  Railway  Co.,  Ill  Cal.  221;  Siskiyou  County  v.  Gam" 
lich,  110  Cal.  94;  Alameda  County  v.  Crocker,  125  Cal.  101; 
Rialto  Ins.  Co.  v.  Brandon,  103  Cal.  384;  Lake  P.  L.  Co.  v. 
Contra  Costa  Water  Co.,  67  Cal.  660;  Aliso  Water  Co.  v. 
Baker,  95  Cal.  268.)  We  have  no  doubt  of  the  correctness 
of  this  usage;  but  the  question  here  is  not  as  to  the  correct 
definition  of  the  term  "action,"  but  as  to  the  sense  in  which  it 
is  used  in  the  proviso,  and  with  regard  to  this,  having  in 
view  the  definitions  of  the  term  given  in  the  Code,  and  its 
general  arrangement,  it  is  clear,  as  in  effect  held  in  the  cases 
cited,  that  sections  392  to  395,  as  originally  enacted,  refer 
only  to  "actions,"  as  defined  in  section  22  of  the  Code  of  Civil 
Procedure,  and  not  to  "special  proceedings,"  as  defined  in 
the  following  section;  and  we  see  no  reason  to  suppose  that 
the  former  term  is  used  in  the  proviso  in  a  different  sense. 
The  principle  of  the  decision  in  the  cases  cited,  and  the  con- 
clusions reached,  must  therefore  be  held  determinative  of  the 
case  at  bar. 
We  advise  that  the  order  appealed  from  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McFarland,  J.,  Van  Dyke,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 
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Beatty,  0.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank,  and  filed  the  following  dissenting  opinion  on  the 
nth  of  April,  1903:— 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  re- 
hearing of  this  cause  and  from  the  decision  of  the  court. 

The  decision  rests  upon  the  ground  that  section  394  ap- 
plies only  to  actions  as  contradistinguished  from  special  pro- 
ceedings, such  as  the  proceeding  under  sections  1237  of  the 
Code  of  Civil  Procedure  et  seq.  to  condemn  lands.  But  no 
notice  is  taken  of  section  1256  of  that  title,  which  expressly 
provides  that  **  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  II  of  this  code  are  applicable  to  and  con- 
stitute the  rules  of  practice  in  the  proceedings  mentioned  in 
this  title."  Section  394  is  one  of  the  provisions  of  part  II  of 
the  Code  of  Civil  Procedure,  and  therefore  constitutes  one 
of  the  rules  of  practice  in  eminent  domain,  unless  it  is  in 
conflict  with  the  special  provisions  of  that  title.  I  find  no 
such  conflict.  The  general  rule  that  proceedings  to  condemn 
must  be  commenced  in  the  county  where  the  property  is  situ- 
ated is  in  no  wise  impaired  by  giving  effect  to  the  special 
and  exceptional  provision  that  when  such  a  proceeding  has 
been  commenced  by  a  county  or  city  against  citizens  of 
another  county  the  proceeding  must,  on  demand  of  the  de- 
fendants, be  transferred  to  a  county  other  than  the  plaintiff 
county,  or  the  county  where  the  plaintiff — if  a  city — is  situ- 
ated. (Code  Civ.  Proc,  sec.  394.)  If  sections  394  and  1243 
were  in  the  same  title,  there  could  be  no  doubt  of  this  con- 
Btruction,  and  section  1256  has  the  effect  of  bringing  them, 
for  the  purpose  of  construction,  into  the  same  title — ^**  Emi- 
nent Domain." 

The  reasons  upon  which  the  proviso  in  section  394  rests 
demand  this  construction.  Its  purpose  is  to  relieve  defend- 
ants in  actions  by  cities  and  counties  of  the  disadvantages  of 
local  bias  on  the  part  of  citizens  and  taxpayers  of  the  county 
or  city  plaintiff;  and  this  reason  applies  with  the  same  force 
to  proceedings  to  condemn  as  to  actions  of  any  character. 
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[S.  F.  Ko.  2564.    Department  Two.— March  12,  1903.] 

JOHN  H.  SEAES,  Appellant,  v.  A.  L.  ACKERMAN,  Re- 
spondent. 

Dbed— Exception  of  Timbb»— Feb  Simple— Damages— Injunction.— 
A  deed  of  land,  ''with  the  exception  of  the  timber  of  said  land, 
which  I  reserve  for  my  own  use, ' '  does  not  merely  reserve  the  right 
to  remove  the  timber,  but  leaves  the  fee-simple  title  to  the  timber 
in  the  grantor,  and  he  may  maintain  an  action  for  damages  for  the 
cutting  down  of  timber  and  to  enjoin  further  destrucuon  thereof. 

Ip.— Ck>NSTBUGnoN  ov  Exceptions  and  Bessbvations.— Exceptions  and 
reservations  in  grants  are  to  be  interpreted  in  favor  of  the  grantor, 
and  words  of  inheritance  are  not  necessary  to  a  title  of  inheritance 
in  that  which  is  excepted. 

Id.  —  Action  —  Transfer  or  Interest  —  Continuance  in  Name  o» 
Plaintiff.— Where  the  interest  of  the  plaintiff  in  an  action  has  been 
transferred  pending  the  litigation,  it  is  not  improper  to  continue 
the  action  in  the  plaintiff's  name,  even  though  the  suit  is  for  an 
injunction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County  and  from  an  order  denying  a  new  trial, 
George  H.  Buck,  Judge, 

The  facts  are  stated  in  the  opinion. 

H.  Kincaid,  for  Appellant, 

Standing  timber  is  real  property.  (Civ.  Code,  sec.  658, 
660.)  The  exception  of  the  timber  from  the  land  conveyed 
was  real  property,  and  constituted  an  estate  of  inheritance. 
(Civ.  Code,  sees.  1072,  1092,  1105;  Jones  on  Law  of  Real 
Property  in  Conveyancing,  sees.  503,  505,  555,  599,  631,  1600, 
1610,  1611;  Painter  v.  Pasadena  L.  and  W.  Co,,  91  Cal.  74; 
Whitaker  v.  Brown,  46  Pa.  St.  197 ;  Kister  v.  Bees^r,  96  Pa. 
St.  1;  ^French  v.  Carhart,  1  N.  Y.  96;  Clap  v.  Draper,  4 
Mass.  266;  *  Rich  v.  ZeUsdorff,  22  Wis.  544; »  Knotts  v.  JTt/- 
drick,  12  Rich.  314;  Howard  v.  Lincoln,  13  Me.  122;  Mc- 
Clintoch's  Appeal,  71  Pa.  St.  365;  Goodwin  v.  Hubbard,  47 
Me.  595;  Wait  v.  Baldwin,  60  Mich.  622;*  White  v.  Foster, 

*42  Am.  Rep.  608.  '99  Am.  Dec  81. 

*  3  Am.  Dec.  315.  ^  1  Am.  St.  Bep.  551. 
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102  Mass.  375;  Butler  v.  Gosling,  130  Cal.  422.)  Exceptions 
and  reservations  in  grants  are  to  be  interpreted  in  favor  of 
the  grantors.  (Civ.  Code,  sec.  1069;  Martin  v.  Lloyd,  94  CaL 
195,  203.)  No  words  of  inheritance  were  necessary  to  con- 
stitute the  exception  an  estate  of  inheritance.  (Jones  on  Law 
of  Real  Property  in  Conveyancing,  sec.  555 ;  Civ,  Code,  sees. 
1072,  1092,  1105;  Painter  v.  Pasadena  L.  and  W.  Co.,  9  Cal. 
74.)  The  plaintiff  had  the  right  to  let  the  timber  stand  for 
his  own  use,  and  to  enjoin  destruction  thereof.  (Kerr  on 
Injunctions,  p.  270  et  seq.;  1  High  on  Injunctions,  3d  ed., 
sees.  722,  727;  Hilliard  on  Injunction,  3d  ed.,  p.  355.)  Sec- 
tion 385  of  the  Code  of  Civil  Procedure,  in  reference  to  the 
transfer  of  actions,  and  the  continuance  of  the  cause  in  the 
name  of  the  original  plaintiff,  applies  to  all  transferable 
actions,  including  suits  for  injunctions.  {Moss  v.  Shear, 
30  Cal.  467;  HeUhron  v.  76  L.  and  W.  Co.,  96  Cal.  7.) 

Edward  F.  Fitzpatrick,  for  Respondent 

The  plaintiff  has  ceased  to  be  the  real  party  in  interest 
(Code  Civ.  Proc.,  sec.  367),  and  was  not  entitled  to  the  in- 
junction, or  to  any  relief  whatever.  Where  wood  and  timber 
are  reserved,  without  fixing  a  definite  time  for  their  removal, 
a  reasonable  time  is  implied.  (Jones  on  Law  of  Real  Prop- 
erty in  Conveyancing,  sec.  465 ;  HUl  v.  Hill,  113  Mass.  103 ;  ^ 
OUmore  v.  WUber,  12  Pick.  120;  *  Hoit  v.  Stratton  MUls,  54 
N.  H.  109 ;»  Knotts  v.  Hydrick,  12  Rich.  314;  Putnam  v. 
Tuttle,  10  Gray,  48.) 

GRAY,  C. — This  action  was  brought  to  recover  damages 
for  the  destruction  of  certain  timber  claimed  by  plaintiff,  and 
to  enjoin  the  further  destruction  thereof.  On  a  trial  before 
the  court  without  a  jury,  the  defendant  obtained  a  judgment. 
The  plaintiff  appeals  from  this  judgment,  and  also  from  an 
order  denying  him  a  new  trial.  The  evidence  and  findings 
show  that  plaintiff  in  1883  was  the  owner  of  a  tract  of  land 
consisting  of  seventy-six  acres,  at  La  Honda,  in  San  Mateo 
County.  In  that  year  he  conveyed  for  the  nominal  considera- 
tion of  one  dollar  about  one  acre  of  said  land  by  deed  to 
"Joseph  S.  Alemany,  Archbishop  of  the  Catholic  Church, 

*  18  Am.  Rep.  455.  •  20  Am.  Rep.  119. 

*  22  Am.  Dec.  410. 
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and  a  resident  of  San  Prancifico  City  and  County,  Cal/'  In 
this  deed,  which  was  duly  recorded,  the  premises  were  de- 
scribed by  metes  and  bounds,  followed  by  an  exception  as 
follows:  '* Commencing  ten  feet  north  of  the  R.  C.  church 
now  standing  on  said  lot,  running  west,"  etc.,  *' containing 
one  acre,  more  or  less,  with  the  exception  of  the  timber  of 
said  land,  which  I  reserve  for  my  own  use.  To  have  and  to 
hold,'*  etc.  A  year  and  a  half  later,  and  in  May,  1885,  a 
deed  of  the  same  premises  was  executed  by  **J.  S.  Alemany, 
of  the  city  and  county  of  San  Francisco,  state  of  California," 
to  **P.  W.  Riordan  of  the  same  place."  The  description  in  this 
was  the  same  in  substance  as  in  the  former  deed.  It  com- 
menced as  follows:  ''Commencing  ten  feet  north  of  the  Catho- 
lic church  now  standing  on  said  lot;  thence,"  etc.,  and  wsm 
followed  by  an  exception  as  follows:  ** Containing  one  acre, 
more  or  less,  with  the  exception  of  the  timber  thereon."  This 
deed  was  signed  **J.  S.  Alemany  [Seal]."  Some  thirteen 
years  later,  on  April  1,  1898,  a  deed  of  the  same  premises, 
containing  no  exception  whatever,  was  executed  by  **The 
Roman  Catholic  Archbishop  of  San  Francisco,  a  corporation 
sole,  organized  and  existing  under  the  laws  of  the  state  of 
California,"  to  "August  Lucien  Ackerman,"  the  defendant 
in  this  case.  This  deed  was  signed  by  **The  Roman  Catholic 
Archbishop  of  San  Francisco,  a  Corporation  Sole  [Seal],  by 
P.  W.  Riordan,  Incumbent  [Corp.  Seal]."  The  description 
in  this  deed  was,  **  Commencing  ten  (10)  feet  north  of  the  lot 
on  which  the  Roman  Catholic  church  stood  in  the  year  1883, 
and  running  thence,"  etc. 

The  defendant  went  into  possession  of  the  premises  near 
the  date  of  the  deed  to  him,  and,  as  the  uncontradicted  evi- 
dence shows,  proceeded  to  the  work  of  clearing  his  land. 
He  notified  plaintiff  to  remove  his  timber,  and  plaintiff  re- 
fused to  do  so,  claiming  the  right  to  have  the  timber,  which 
consisted  of  a  beautiful  grove  of  redwoods  and  other  trees, 
remain  for  a  windbreak  to  his  hotel,  about  a  hundred  yards 
away,  and  to  enhance  the  beauty  of  the  view  from  said  hotel. 
The  defendant  then  cut  down  and  destroyed  much  of  the 
timber,  and  threatened  to  continue  to  bum  and  destroy  the 
grove.    This  action  was  then  begun  by  plaintiff. 

The  court  below  construed  the  clause  excepting  or  reserv- 
ing the  timber  in  the  deeds  placed  in  evidence  as  leaving  in 
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appellant  no  further  interest  in  the  land  than  that  of  the 
right  to  enter  and  remove  the  timber  within  a  reasonable  time. 
We  think  the  trial  court  fell  into  error  in  taking  this  view  of 
the  deeds.  The  deeds  are  to  be  construed  in  such  a  way  as  to 
effectuate  the  purpose  and  intention  of  the  parties  to  them. 
The  deed  from  Alemany  to  Biordan  shows  clearly  on  its  face 
that  it  was  the  understanding  of  the  grantor  therein  that  the 
timber  was  not  merely  reserved,  with  the  right  to  remove  the 
same  from  the  land,  but  that  it  was  actually  excepted  and 
intended  to  be  excepted  from  the  operation  of  the  original 
deed  from  Sears,  for  this  is  the  language  of  Alemany:  **With 
the  exception  of  the  timber  thereon."  The  timber  was  part 
and  parcel  of  the  real  property  referred  to  in  the  deeds.  (Civ. 
Code,  sees.  658,  660.)  The  title  to  it  in  fee  simple  had  been 
in  Sears  prior  to  the  execution  of  the  deed  by  him,  and  it 
being  by  the  language  thereof  clearly  excepted  from  the 
operation  of  the  deed,  this  title  in  fee  simple  remained  where 
it  had  been.  There  is  nothing  in  the  language  used  to  indi- 
cate that  the  purpose  of  the  parties  was  confined  to  a  right 
limited  as  to  time,  and  the  court  should  not  presume  an 
intention  not  indicated  by  the  language  used.  (Wait  v. 
Baldtuin,  60  Mich.  622;^  Goodwin  v.  Hubbard,  47  Me.  595; 
Whitaker  v.  Brown,  46  Pa.  St.  197.)  Exceptions  and  reserva- 
tions in  grants  are  to  be  interpreted  in  favor  of  the  grantor. 
(Civ.  Code,  sec.  1069;  Code  Civ.  Proc.,  sec.  1864.)  Words 
of  inheritance  in  connection  with  the  exception  were  entirely 
unnecessary  (Civ.  Code,  sec.  1072;  Painter  v.  Pasadena  L. 
and  W.  Co,,  91  Cal.  74),  and  a  title  of  inheritance  as  to  the 
timber  remained  in  plaintiff  without  words  of  inheritance. 

The  distinction  between  a  reservation  and  an  exception  is 
this:  An  exception  is  always  of  some  part  of  the  estate  not 
granted  at  all.  A  reservation  is  always  of  something  taken 
back  out  of  that  which  is  clearly  granted.  (1  Jones  on  the 
Law  of  Real  Property  in  Conveyancing,  sees.  502  et  seq.)  The 
title  to  the  timber  was  excepted  from  the  deed  to  the  same 
extent  and  with  the  same  effect  as  if  the  exception  had  been 
of  a  fractional  portion  of  the  land  included  within  the  ex- 
terior bounds  set  out  in  the  instrument;  and  such  an  excep- 
tion is  not  to  be  construed  as  a  mere  reservation.  {Butler 
V.  Gosling,  130  Cal.  422.) 

»1  Am.  St.  Rep.  551. 
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We  should  not  overlook  the  facts  surrounding  the  matter 
which  must  have  been  patent  to  defendant.  The  deeds  dia- 
dose  that  they  were  in  all  probability  made  for  church  pur- 
poses, and  a  use  by  the  church  for  a  church  edifice  would  in 
no  way  be  inconvenienced  by  permitting  the  timber  to  re- 
main on  the  lands ;  and  the  further  fact  that  this  timber  had 
been  permitted  to  remain  where  it  was  for  many  years  does 
not  detract  anything  from  the  force  of  the  language  in  the 
deeds  showing  that-  an  exception  was  intended,  but  these  facts 
rather  strengthen  that  view. 

In  the  cases  cited  by  respondent  there  is  something  in  the 
language  used  by  the  parties  in  all  of  them  to  indicate  that 
it  was  the  intention  merely  to  reserve  the  timber  with  the 
view  of  removing  it  from  the  land  within  a  date  agreed  upon 
or  within  a  reasonable  date.  Nothing  of  this  kind  is  sug- 
gested in  the  language  of  the  deeds  now  before  us. 

Though  the  interest  of  the  plaintiJBf  in  the  action  had  been 
transferred  pending  the  litigation  it  was  not  improper  to 
continue  the  action  in  the  plaintiJBf's  name  (Code  Civ.  Proc, 
sec.  385),  and  this  is  so  even  though  the  suit  is  for  an  in- 
junction.   {HeUhraii  v.  76  L.  and  W.  Co.,  96  Cal.  7.) 

The  findings  in  the  case  to  the  effect  that  the  defendant  did 
not  threaten  to  continue  the  destruction  of  the  timber,  and 
that  plaintiff  suffered  no  damage  by  such  destruction,  are  in 
direct  opposition  to  the  undisputed  evidence.  The  case  as 
presented  was  a  proper  one  for  damages  and  an  injunction. 

It  becomes  unnecessary  to  discuss  the  question  of  defend- 
ant's title  in  the  land,  or  to  decide  whether  any  title  at  all 
was  conveyed  to  him  by  the  deed  of  the  corporation  sole. 

The  judgment  and  order  should  be  reversed. 

Smith,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

McFarland,  J.,  Shaw,  J.,  Lorigan,  J. 
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[L.  A.  No.  1145.    In  Banlc-Marcb  12,  1903.] 

STELLA  BALLARD,. Appellant,  v.  CHARLES  W.  NYB 
et  al.,  Respondents. 

FORECLOSTTBB  07  MO&TGAGB— FINDING  OV  PAYMENT —PRKSUMFTION  UPON 

Appeal—Gonfuctino  Evidence.— In  an  action  to  foreclose  a  note 
and  mortgage  for  a  balance  claimed  to  be  dne  and  unpaid,  where 
the  court  made  a  general  finding  of  payment  by  the  mortgagor, 
the  presumption  upon  appeal  is  not  only  in  favor  of  the  ultimate 
fact  of  payment  found,  but  also  that  any  conflict  in  the  evidence  as 
to  probative  facts  was  resolved  by  the  lower  court  in  such  a  manner 
as  to  support  the  general  finding. 

Id.— Adjustment  of  Insurancje  Monet— Payment  of  Eesidue— Bb- 
TURN  OF  Mortgage.— Where  the  mortgaged  house  was  destroyed  by 
fire,  and  the  loss  was  adjusted  by  the  insurance  company  between 
the  mortgagor  and  mortgagee,  and  upon  information  by  the  mort- 
gagor to  the  mortgagee  of  the  amount  made  payable  to  the  mort- 
gagee by  the  insurance  company,  the  residue  was  paid  by  the 
mortgagor,  and  the  mortgage  was  returned  to  the  mortgagor  without 
any  direction  as  to  its  disposal,  the  mortgagor  had  the  right  to 
assume  that  the  mortgage  was  returned  to  him  as  entitled  to  its 
possession  as  an  evidence  of  indebtedness  for  which  the  mortgagee 
had  no  further  use. 

Id.— iNQuntT  OF  Mortgagor— Answer  of  Mortgagee— Besponsibilitt 
FOR  Collection.- Where  the  mortgagor,  when  remitting  the  residue 
to  the  mortgagee^  inquired  whether  he  should  request  the  insurance 
company  to  forward  the  insurance  money  or  a  draft  for  it  to  the 
mortgagee  at  Los  Angeles,  to  which  the  mortgagee  answered  that 
she  would  attend  to  the  matter  herself  when  she  should  come  to 
San  Francisco,  she  thereby  gave  the  mortgagor  to  understand  that 
she  intended  to  assume  all  further  responsibility  for  its  collection. 

Id.— Ck)LLECTiON  OF  Insxtranoe  Money  by  Assumed  Agent— Batifica- 
TiON.— Where  the  insurance  money  payable  to  the  mortgagee  alone 
was  collected  therefrom  by  one  assuming  to  act  as  an  agent  of  the 
mortgagee  without  authority,  and  the  mortgagee  received  part 
of  the  money  from  such  assumed  agent,  and  looked  to  him  for 
the  residue,  with  knowledge  that  he  had  not  been  authorized  to 
collect  the  money,  and  failed  to  make  inquiry  of  the  insurance 
company,  or  to  notify  the  mortgagor  of  the  non-payment  of  the 
residue,  by  such  assumed  agent,  until  the  statute  of  limitations 
had  run  in  favor  of  the  insurance  company  against  its  collection 
therefrom,— the  facts  amount  in  law  to  a  ratification  of  the  as- 
sumed agency,  which  is  equivalent  to  an  authorized  payment  to  the 
assumed  agent  by  the  insurance  company,  and  warrants  a  finding  of 
payment  to  the  mortgagee. 
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Id.— Ignorance  of  rAcrs— I>uty  of  Inquiry.— Though  it  is  the  general 
rule  that  a  party  must  have  full  knowledge  of  all  material  facts 
before  the  doctrine  of  ratification  can  be  applied,  jet  ignorance  of 
such  facts  can  avail  nothing  where  it  is  intentional  and  deliberate, 
or  where  the  circumstances  are  such  as  reasonably  to  put  the  prin- 
cipal upon  inquiry.  Where  the  situation  naturally  and  reasonably 
suggests  that  some  inquiry  should  be  made,  and  none  is  made,  the 
person  failing  to  make  it  will  be  deemed  in  law  possessed  of  such 
facts  as  the  inquiry  would  have  disclosed. 

Id.— Former  Agency  tor  Mortgagor.— The  fact  that  the  agent  assuming 
to  act  for  the  mortgagee  in  the  collection  of  the  insurance  money, 
acted  formerly  as  agent  for  the  mortgagor  in  obtaining  the  loan, 
does  not  alone  prove  any  agency  for  the  mortgagor  in  obtaining 
the  insurance  money,  where  there  is  no  evidence  to  warrant  an 
inference  that  he  acted  or  assumed  to  act  for  the  mortgagor  in 
that  matter. 

Id.— Evidence  ot  Assumed  Agency.- Evidence  is  admissible,  as  tending 
to  show  the  assumed  agency  for  the  mortgagee,  of  a  receipt  given 
by  the  assumed  agent  to  the  insurance  company  signed  by  him  as 
attorney  for  the  mortgagee,  and  of  a  check  for  the  money  drawn  to 
the  order  of  the  mortgagee,  and  purporting  to  have  been  indorsed 
by  the  mortgagee,  and  by  the  assumed  agent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Mattoon,  W.  H.  Savage,  and  M.  C.  Hester,  for 
Appellant. 

The  payment  to  Hayford  was  no  payment  to  appellant, 
without  proof  of  his  authority  to  represent  her.  (2  Greenleaf 
on  Evidence,  6th  ed.,  sec.  518.)  The  delivery  of  the  check  for 
the  money  did  not  constitute  a  payment,  without  express 
agreement  on  appellant's  part  to  receive  such  check  as  pay- 
ment. (Brown  v.  Olmstead,  50  Cal.162;  Comptoir  D'Escompie 
V.  Dreshach,  78  Cal.  15,  21 ;  Steinhart  v.  National  Bank,  94  Cal. 
362.^)  Plaintiff  was  ignorant  of  the  existence  of  the  check. 
There  is  no  proof  that  plaintiff  substituted  the  insurance 
company  as  her  debtor  in  lieu  of  the  defendant,  with  intent  to 
release  him. 


» 28  Am.  St.  Rep.  132. 
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Hunsaker  &  Britt,  for  Respondents. 

The  plaintiff,  as  mortgagee,  was  authorized  to  collect  the 
money  appropriated  to  her  use.  (Ennis  v.  Harmony  Fire  Ins. 
Co.,  3  Bosw.  516;  Keeler  v.  Niagara  Fire  Ins.  Co.,  16  Wis. 
523;  ^  Frink  v.  Hampden  Ins.  Co.,  45  Barb.  384.)  Plaintiflf 
ought  to  have  known  how  Hayford  collected  the  money,  and 
in  accepting  payment  from  him  without  inquiry,  and  looking 
to  him  for  further  payment,  she  ratified  his  assumed  agency. 
Ignorance  which  might  easily  be  remedied  by  inquiry,  or  which 
is  intentional  or  deliberate,  will  not  defeat  the  principal's 
ratification.  The  court  was  authorized  to  find  adoption  by 
appellant  of  all  the  acts  of  Hayford.  (Civ.  Code,  sec.  1589; 
Mechem  dn  Agency,  sees.  128,  129,  148;  Wilder  v.  Beede, 
119  Cal.  646,  650;  Pope  v.  Armsby  Co.,  Ill  Cal.  159;  Busch 
V.  Wilcox,  82  Mich.  336 ;  *  Neimeyer  Lumber  Co.  v.  Moore, 
55  Ark.  240.)  By  accepting  and  retaining  the  fruits  o£ 
Hayford 's  transaction  with  the  insurance  company,  in  which 
he  assumed  to  act  as  her  attorney,  plaintiff  adopted,  and 
became  responsible  for,  the  instrumentalities  employed  by 
him  in  obtaining  the  money,  even  though  she  was  unaware 
of  the  fraud  perpetrated  by  him  in  securing  it.  She  received 
the  benefit  and  must  bear  the  burden,  (Civ.  Code,  sec.  3521; 
Balfour  v.  Fresno  etc.  Co.,  123  Cal.  395;  Oribble  v.  Columbus 
Brewing  Co.,  100  Cal.  67;  Mitchell  v.  FinneU,  101  Cal.  614; 
Riser  v.  Walton,  78  Cal.  490.)  If  the  principal  elects  to  ratify 
any  part  of  an  unauthorized  act  he  must  ratify  the  whole  of  it. 
He  cannot  avail  himself  of  it  so  far  as  it  is  advantageous  to 
him,  and  repudiate  its  obligations;  and  this  rule  applies  not 
only  when  his  ratification  is  express,  but  also  when  it  is 
implied.  (Civ.  Code,  sec.  2311 ;  Mechem  on  Agency,  sec.  130.) 
Subsequent  ratification  is  equivalent  to  a  previous  authority. 
It  operates  upon  the  transaction  in  the  same  manner  as  though 
the  authority  had  existed  originally.  {Zottman  v.  San  Fran- 
cisco, 20  Cal.  96 ;»  Ralphs  v.  Hensler,  97  Cal.  296;  Mechem 
on  Agency,  sec.  167;  Cook  v.  TuUis,  18  Wall.  332.) 

LORIQAN,  J. — This  is  an  action  to  recover  a  balance  of 
two  hundred  dollars  with  interest,  claimed  to  be  due  on  a 

*84  Am.  Dec.  714.  "SI    Am.  Dec  96,  and  nott. 

"  21  Am.  St.  Eep.  563. 
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promissory  note,  and  to  foreclose  a  mortgage  executed  by  the 
above-named  defendant  and  his  wife  to  secure  its  payment. 

The  only  issue  in  the  court  below  was  whether  the  amount 
claimed  had  been  paid,  and  this  was  found  in  favor  of  the 
defendants. 

From  the  judgment  entered  in  their  favor,  and  from  an 
order  denying  a  new  trial,  the  plaintiff  appeals.  Two  points 
are  made  on  the  appeal, — insuflficiency  of  the  evidence  to 
justify  the  finding  of  payment,  and  errors  of  law  in  the 
admission  of  certain  evidence. 

Considering  the  point  first  made,  the  facts  are:  That  in 
July,  1896,  the  note  sued  on  was  executed  by  defendant  Nye, 
and  the  mortgage  by  himself  and  his  wife  in  favor  of  plaintiflE. 
Previous  to  the  execution  of  the  mortgage,  Nye  had  procured 
a  policy  of  insurance  for  one  thousand  dollars  upon  a  house 
situated  on  the  mortgaged  premises,  which  policy  was  properly 
indorsed,  the  loss  made  payable  to  the  plaintiff  as  mortgagee 
*'as  her  interest  may  appear.'*  He  took  also  an  additional 
policy  on  the  building  for  one  thousand  dollars,  payable  to 
himself.  Six  months  thereafter  the  house  was  destroyed  by 
fire,  and  an  adjustment  made  by  the  insurance  company,  and 
an  allowance  made  in  plaintiff's  favor,  as  mortgagee,  of 
$719.44.  At  this  time  the  defendant  resided  in  San  Francisco, 
and  the  plaintiff  in  Los  Angeles.  While  the  insurance  com- 
pany was  adjusting  the  loss,  one  George  Hayford,  also  then 
residing  in  San  Francisco,  wrote  to  the  plaintiff  at  Los  An- 
geles, requesting  her  to  send  him  the  mortgage  so  that  her 
interest  in  the  property  could  be  shown  to  the  insurance 
company  without  the  expense  of  getting  a  copy.  Plaintiff 
did  not  send  the  mortgage  to  Hayford,  but  instead  mailed 
it  to  Nye's  address  in  San  Francisco,  and,  as  far  as  the  record 
shows,  its  transmission  was  unaccompanied  by  any  letter 
informing  him  of  Hayford 's  request  for  it,  or  stating  why  she 
forwarded  it  to  Nye.  On  the  day  of  the  adjustment  by  the 
insurance  company,  Nye  wrote  from  San  Francisco  to  the 
plaintiff  at  Los  Angeles,  telling  her  of  the  allowance  of  $719.44 
made  in  her  favor  by  the  company,  and  inclosing  a  money- 
order  for  $30,  which  he  stated  in  the  letter  would,  with  the 
amount  allowed  her  in  the  adjustment,  pay  the. note  and 
mortgage  in  full.  He  also  informed  her  in  the  same  letter  that 
the  money  allowed  her  in  the  adjustment  was  in  the  possession 
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of  the  insurance  company  for  her,  that  it  could  not  be  paid  to 
any  one  but  herself,  and  inquired  whether  he  should  request 
the  insurance  company  to  send  the  money,  or  a  draft  for  it,  to 
her  at  Los  Angeles. 

This  letter  plaintiff  answered,  acknowledging  the  receipt 
of  the  money-order,  and  stating  that  she  intended  going  to 
San  Francisco  before  long,  and  that  the  insurance  money 
could  remain  as  it  was  until  she  did  so,  when  she  would  attend 
to  the  matter  herself.  In  July — some  three  months  after- 
wards— plaintiff  came  to  San  Francisco  with  a  view  of  getting 
her  money.  Upon  her  arrival,  and  two  or  three  days  prior 
to  July  22d,  she  called  at  Hayford's  office,  and  with  regard  to 
those  visits  and  subsequent  transactions  she  testified:  ''I 
could  not  get  any  satisfaction  from  him  as  to  where  my  money 
was  or  how  I  was  to  get  it,  until  I  had  made  two  or  three 
calls  on  him.  On  the  22d  of  July,  when  I  called  at  his  office, 
he  said  he  would  go  over  with  me  to  the  bank  and  get  the 
money.  I  did  not  then  know  where  the  money  was,  but  sup- 
posed it  had  been  deposited  in  some  bank  in  my  name,  as  I 
had  understood  from  Mr.  Nye's  letter.  Hayford  took  me  to 
the  Union  Trust  Company's  Bank  and  requested  an  officer  of 
the  bank  to  transfer  from  his,  Hayford 's,  account  to  my 
account  $520.  I  said  to  him  that  that  amount  was  not  all  that 
was  due  me,  and  that  I  wanted  it  all.  He  admitted  that  there 
was  something  like  $200  more  due  me,  but  made  som%  excuse 
for  not  having  it  all  paid  me  at  that  time,  and  said  the  balance 
would  be  paid  me  in  a  day  or  two.  Nothing  more  has  ever  been 
paid  me  by  any  one.  I  did  not  then  understand  how  the 
money  came  to  be  in  the  bank  in  his  name  instead  of  mine^ 
but  I  supposed  that  he  was  in  some  way  acting  for  the  Nyes 
in  paying  me  the  money.  I  did  not  then  know  that  he  had 
received  the  money,  or  a  check,  from  the  insurance  company 
in  my  name,  or  as  my  attorney.  I  had  never  authorized  him 
to  do  any  business  with  the  insurance  company  for  me.  When 
I  went  with  Hayford  to  the  bank  I  supposed  the  money  that 
had  been  allowed  me  on  the  policy  by  the  insurance  company 
had  been  deposited  with  the  bank  in  my  name."  She  further 
testified  that  she  knew  that  the  money,  by  the  terms  of  the 
policy,  was  payable  by  the  insurance  company  to  herself;, 
that  the  money  paid  to  her  by  Hayford  was  a  part  of  it ;  that 
she  made  no  inquiry  where  or  how  he  had  gotten  possession 
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of  it;  that  she  made  no  iiiquii*y  at  any  time  of  the  company 
about  the  money,  or  any  effort  to  collect  from  it;  that  she 
endeavored  several  times  afterwards  to  collect  the  balance 
from  Hayford,  but  he  always  put  her  oJBf,  and  never  paid 
anything  more,  and  that  ishe  never  made  any  demand  of  Nye 
for  the  payment  until  shortly  before  this  suit  was  commenced, 
upwards  of  three  years  after  the  payment  by  Hayford. 

It  further  appears  that  the  loan  for  which  the  note  sued 
on  was  given  was  in  part  negotiated  by  Mrs.  Nye,  who  got 
part  of  the  money.  Afterwards  Hayford  brought  appellant 
the  note  and  mortgage,  and  she  let  him  have  the  rest  of  the 
money.  He  was  acting  for  the  defendant  Nye,  with  whom  he 
was  then  boarding. 

These  are  the  principal  undisputed  facts  in  the  case.  There 
was  some  conflict  in  the  evidence  as  to  other  facts,  principally 
as  to  whether  when  plaintiff  came  to  San  Francisco  she  was 
directed  by  Mrs.  Nye  to  see  Mr.  Hayford  about  the  money; 
also  as  to  whether  in  his  letter  to  her  Nye  stated  that  the  money 
allowed  by  the  insurance  company  in  the  adjustment  was 
retained  for  her  by  the  company,  or  placed  in  a  bank  in  her 
name.  The  letter  written  by  Nye  to  her  was  not  produced 
upon  the  trial,  the  plaintiff  testifying  that  she  had  either  lost 
or  destroyed  it. 

There  were  no  special  findings  in  the  case,  the  only  finding 
made  by  the  lower  court  being  a  general  one  of  payment. 

The  presumption  on  appeal  is  not  only  in  favor  of  the  ulti- 
mate fact  declared  in  the  findings,  but  when  it  appears  that 
there  was  a  material  conflict  in  the  evidence  in  the  court  below 
as  to  probative  facts  essential  to  be  found  to  support  the 
ultimate  fact,  the  further  presumption  obtains  that  such 
conflict  was  resolved  by  the  lower  court  in  such  manner  as  to 
sustain  the  general  finding.  (Borderre  v.  Den,  106  Cal.  594.) 
Applying  this  rule,  if  it  was  essential  to  support  the  general 
finding  in  question  here,  that  the  lower  court  must  have  re- 
solved this  conflict  in  the  evidence  in  favor  of  the  claim  of 
the  defendant,  then  this  court  must  assume  that  it  did  so, 
and  found  that  no  direction  was  given  by  Mrs.  Nye  to  plaintiff ; 
and  that  the  letter  to  plaintiff  from  Nye  contained,  as  both 
his  wife  and  Nye  testified,  an  explicit  statement  that  the  money 
was  in  the  possession  of  the  insurance  company  to  be  held  by; 
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it  for  her,  and  contained  no  statement  that  it  was  on  deposit 
in  a  bank. 

Addressing  ourselves  now  to  the  contention  of  appellant 
that  the  evidence  does  not  support  the  finding  of  payment: 
The  case  in  the  lower  court  turned  mainly  on  the  point  of 
Hayford's  agency,  actual  or  assumed,  and  the  legal  conse- 
quences flowing  from  its  exercise  as  disclosed  by  the  evidence. 
The  evidence  shows,  and  the  lower  court  necessarily  found, 
that  Hayford  never  was  in  fact  constituted  the  agent  of  the 
Nyes  or  either  of  them  to  procure  the  money  from  the  insur- 
ance company,  or  make  payment  to  the  plaintiff.  It  is  improb- 
able that  he  would  have  been,  as  the  record  discloses  that 
when  the  money  on  the  loan  in  suit  was  handed  him  for  the 
Nyes,  he  appropriated  a  considerable  amount  of  it  for  his  own 
advantage.  And  the  lower  court  from  the  evidence  could  not 
have  found  that  the  plaintiff  ever  expressly  authorized  Hay- 
ford  to  collect  the  money  from  the  company  on  her  account. 

The  fact  nevertheless  is,  beyond  question,  that  assuming 
to  be  her  agent  he  did  collect  it,  and  it  was  this  money,  or  part 
of  it,  which  he  had  in  the  bank  when  plaintiff  dealt  with  him; 
and  the  points  now  to  be  considered  are  whether  the  facts 
and  circumstances  disclosed  by  the  evidence  warranted  the 
lower  court  in  concluding  that  plaintiff  knew,  when  she  waa 
dealing  with  Hayford,  the  true  capacity  in  which  he  had 
obtained  the  mOney,  and  dealt  with  him  in  that  capacity, 
thus  approving  and  ratifying  the  agency,  or,  if  she  did  not 
know  it,  did  her  conduct  and  her  dealings  with  Hayford 
amount,  in  law,  to  a  ratification  and  sustain  the  finding.  It 
is  insisted  by  the  respondents  that  the  evidence  warranted  the 
lower  court  in  finding  in  their  favor  on  both  these  points. 

We  are  not  advised  from  the  record  what  particular  con- 
clusions were  reached  by  the  lower  court  from  the  evidence. 
The  general  finding  might  be  supported  by  a  conclusion  in 
favor  of  respondents  on  either  point,  though  it  may  not 
become  necessary  for  us  to  discuss  both  of  them.  Appellant 
contends  that  not  only  does  the  evidence  not  support  either  of 
these  propositions,  but  that  it  fully  proves  that  Hayford, 
if  not  actually  the  agent  of  the  respondents,  was  at  least 
their  ostensible  agent.  There  certainly  is  no  evidence  in  the 
case  even  tending  to  show  that  he  was  actually  their  agent,  nor 
can  we  perceive  that  there  are  any  facts  from  which  the  lower 
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court  could  have  inferred  ostensible  agency.  As  to  proof 
of  actual  agency,  appellant  relies  mainly  upon  her  own  state- 
ment that  Mrs.  Nye,  when  she  called  on  her  in  San  Francisco, 
referred  her  to  Hayf ord.  If  this  reference  by  his  wife  could 
bind  Nye,  (he  alone  had  executed  the  note  for  which  the 
mortgage  was  security,)  it  is  sufficient  to  say,  nnder  the  rule 
hereinabove  announced,  that  the  lower  court  in  a  conflict  of 
evidence  on  this  point  must  have  found  that  no  sueh  reference 
was  made.  As  to  ostensible  agency,  this  claim  is  predicated 
mainly,  if  not  entirely,  upon  the  fact  that  when  the  loan  was 
negotiated  Hayford  in  a  measure  acted  as  the  attorney  for 
the  Nyes  in  the  transaction.  This  was,  at  least,  a  year  before 
the  insurance  company  made  the  allowance  to  the  appellant. 
It  cannot  be  presumed,  and  the  appellant  was  not  warranted 
in  assuming,  from  the  fact  alone  that  Hayford  acted  as  agent 
in  obtaining  the  loan,  that  he  was  also  agent  in  making  pay- 
ment of  it.  We  do  not  say  it  might  not  be  taken  into  consid- 
eration with  other  appropriate  facts  in  warranting  such  a 
deduction,  but,  of  itself,  we  cannot  accord  it  such  controlling 
effect,  and  in  this  case  there  are  no  other  facts  which  can 
make  such  a  consideration  pertinent. 

This  connection  with  the  original  loan  is  the  only  connection 
which  the  evidence  shows  Hayford  to  have  ever  had  with  the 
Nyes  before  or  after  it. 

But  it  is  further  asserted  by  appellant,  in  proof  of  sucli 
claim  of  an  ostensible  agency,  that  to  procure  payment  of 
the  money  from  the  insurance  company  Hayford  must  have 
been  in  possession  of  the  mortgage  which  she  sent  to  Nye,  and 
the  policy  of  insurance  in  her  favor  which  was  never  in  her 
possession,  and  must  have  gotten  them  from  the  Nyes. 

This  is  but  an  argument  from  an  inference.  There  is  no 
evidence  in  the  record  as  to  who  was  in  possession  of  the  policy 
of  insurance  at  the  time  the  money  was  collected  from  the 
company,  or  at  any  other  time.  The  plaintiff,  it  is  true,  did 
not  have  it,  but  it  does  not  appear  that  Nye  or  Hayford  ever 
had  it.  Neither  is  there  any  evidence  that  Hayford  ever  had 
the  mortgage,  or  that  it  was  ever  presented  to  the  insurance 
company,  or  ever  left  the  possession  of  the  Nyes. 

All  these  matters  might  have  been  ascertained,  if  deemed 
necessary,  on  the  trial,  as  the  parties  who  could  have  testified 
on  the  subject  were  witnesses,  and  the  necessity  of  indulging 
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in  probabilities  would  have  been  obviated  by  proof  of  the 
facts.  But,  even  if  Nye  had  the  policy  and  had  delivered  it 
with  the  mortgage  to  Hayford,  there  is  no  more  ground  for 
assuming  that  he  gave  it  to  Hayford,  as  his  agent,  to  collect 
appellant's  money,  than  there  is  in  assuming  that  Hayford 
obtained  it  by  falsely  representing  that  he  was  the  agent  of 
appellant.  And,  considering  his  conduct  as  disclosed  by  the 
evidence,  the  last  probability  might  be  more  safely  indulged 
in.  Aside  from  this,  when  appellant  sent  the  mortgage  to 
Nye  she  did  not  accompany  it  with  any  message.  She  did 
not  inform  him  that  Hayford  had  written  for  the  mortgage  to 
present  it  to  the  insurance  company.  She  simply  forwarded 
the  mortgage  to  Nye's  address.  She  might  have  informed  him 
of  Hayford 's  request,  and  why  she  preferred  sending  the 
mortgage  to  him  rather  than  to  Hayford,  and,  not  having 
done  so,  she  is  hardly  in  a  position  to  start  an  inference  in 
her  own  favor  of  its  delivery  by  Nye  to  Hayford,  when  she 
might  have  controlled  its  delivery  by  a  word  of  explanation 
accompanying  its  transmission.  Nye  had  a  right  to  assume, 
and  would  be  warranted  in  doing  so,  that,  as  the  amount  due 
her  would  be  paid  by  the  insurance  company,  she  had  returned 
the  mortgage  to  him  as  an  evidence  of  indebtedness  to  which 
he  was  entitled,  and  for  which  she  had  no  further  use. 

We  approach  now  the  only  other  points  on  this  branch  of 
the  case,  whether  the  evidence  justified  the  court  in  finding, 
either  that  the  appellant  knew  the  true  capacity  in  which 
Hayford  obtained  the  money  and  ratified  it;  or,  if  she  did  not 
know  it,  whether  her  conduct  and  dealings  with  him  amounted 
in  law  to  a  ratification. 

We  do  not  deem  it  necessary  to  discuss  the  first  point, 
because  we  are  satisfied  that  the  evidence  fully  warranted  a 
conclusion  favorable  to  respondents  on  the  second. 

It  may  be  said,  too,  that  a  discussion  of  both  would  be  of  no 
particular  benefit,  because  the  same  consideration  of  the 
evidence  which  warranted  the  trial  court  in  finding  in  favor 
of  the  second  could  be  equally  applied  to  a  favorable  finding 
on  the  first. 

Now,  upon  the  matter  of  ratification.  Appellant  contends 
in  this  connection  that  payment  to  Hayford  by  the  com- 
pany was  not  payment  to  her,  unless  he  had  authority  to 
represent  her.    There  is  no  doubt  of  this  as  a  legal  proposi- 
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tion.  Of  course,  authority  must  be  shown,  but  it  need  not  be 
express  authority ;  it  may  be  implied,  and  one  of  the  recognized 
Ifigal  methods  of  proving  authority  is  by  ratification.  From 
such  proof  the  law  implies  previous  authority  to  the  same 
extent  as  if  in  the  first  instance  it  had  been  expressly  con- 
ferred. The  doctrine  of  ratification  proceeds  upon  the  theory 
that  there  was  no  previous  authority,  and  that  the  relation 
of  principal  and  agent  did  not  in  fact  exist,  but  implies 
it  from  the  acts  and  conduct  of  the  parties,  and  when  so  im- 
plied, is  equivalent  to  previous  authority,  and  results  as 
effectively  to  establish  the  relation  of  principal  and  agent  as 
if  the  agency  had  been  authorized  in  the  beginning.  But  the 
general  doctrine  of  ratification  is  so  well  understood  as  to 
need  no  further  reference  to  it.  While  on  the  subject,  how- 
ever, it  may  be  said,  as  to  the  character  of  proof  from  which 
ratification  may  be  inferred,  that  it  is  the  most  frequently 
established  by  implication  from  the  conduct  and  acts  of  th^ 
party  in  whose  behalf  the  unauthorized  agency  was  assumed, 
inconsistent  with  any  reasonable  intention  on  his  part,  other 
than  that  he  intended  approving  and  adopting  it.  Other  rules 
of  law  applicable  to  proof  of  ratification  may  be  further  con- 
sidered in  discussing  the  evidence  in  the  case,  and  we  shall 
now  proceed  to  that  discussion. 

The  appellant  unquestionably  knew  that  any  money  payable 
as  a  loss  under  the  policy  in  her  favor  was  in  terms  made 
payable  to  herself,  and  not  to  Nye.  That  fact  was  further 
impressed  on  her  by  Nye's  letter  advising  her  of  the  loss,  and 
explicitly  stating  to  her  that  the  money  was  held  by  the  in- 
surance company  for  her  and  could  be  paid  to  no  one  but  her, 
and  that  it  was  a  fund  set  apart  to  her  to  pay  the  mortgage 
debt.  She  knew,  too,  from  Nye's  letter  to  her,  that  with  the 
money-order  he  sent  to  her,  and  the  amount  allowed  by  the 
company  to  be  paid  her,  that  he  deemed  his  debt  to  be  fully 
paid;  that  Nye  had  never  attempted  to  control  this  money, 
but,  on  the  contrary,  had  offered  to  have  the  insurance  com- 
pany send  it  to  her,  which  offer  she  declined,  saying  she  would 
attend  to  it  herself.  She  must  have  inferred  that  if  Nye 
could  have  obtained  it,  he  would  have  sent  it  to  her  when  he 
sent  the  money-order.  She  must  have  inferred,  too,  that  Nye 
would  believe,  from  her  declaration,  that  she  would  attend  to 
it  herself,  that  she  intended  to  take  all  further  responsibility 
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for  its  collection  on  herself.  She  must  have  known,  as  the 
money  was  payable  to  herself  only,  that  if  any  one  else  had 
obtained  it,  it  must  have  been  as  her  agent,  or  purporting  to  be 
such.  She  knew  all  these  things  when  she  made  her  several 
unsatisfactory  calls  on  Hayford,  and  when  she  went  with  him 
to  the  bank  she  saw  that  the  money  was  on  deposit  in  his 
name,  and  received  only  part  of  it.  Here  was  a  condition  of 
things  entirely  at  variance  with  the  knowledge  she  possessed 
and  reasonable  inferences  from  it  She  knew  that  the  money 
should  be  with  the  insurance  company,  or,  if  in  a  bank,  should 
be  there  on  deposit  in  her  name,  with  no  right  in  any  person 
but  herself  to  collect  it.  When  she  went  to  the  bank  with 
Hayford,  she  found,  not  only  that  the  money  was  not  in  her 
name,  but  was  in  fact  in  Hayford 's,  and  that  he  was  paying 
only  a  portion  of  it.  This  she  received  without  protest,  and 
relied  on  his  promise  to  pay  the  balance  in  a  few  days.  With 
all  these  facts  directly  and  strongly  showing  that  Hayford 
had  no  right  to  the  possession  of  this  money, — ^facts  which 
should  have  suggested  investigation  and  inquiry  as  to  how 
he  acquired  it,  the  appellant  made  none.  We  are  mindful  of 
the  general  rule  that  a  party  must  have  full  knowledge  of  all 
the  material  facts  before  the  doctrine  of  ratification  can  be 
applied. 

**  Ignorance  of  such  facts,  however,  can  avail  nothing  where 
it  is  intentional  and  deliberate,  or  where  the  circumstances  are 
such  as  reasonably  to  put  the  principal  upon  inquiry.'' 
(Mechem  on  Agency,  sec.  148.)  This  general  rule  is  in- 
tended to  protect  the  vigilant,  not  to  aid  those  who,  advised 
by  the  situation  and  surroundings  that  an  inquiry  should  be 
made,  make  none;  and  ignorance  of  the  existence  of  facts 
which  might  have  been  ascertained  with  ordinary  diligence^ 
is  no  protection.  Where  the  situation  naturally  and  reason- 
ably suggests  that  some  inquiry  or  investigation  should  be 
made,  and  none  is  made,  the  person  failing  to  make  it  will  be 
deemed  in  law  possessed  of  such  facts  as  the  inquiry  would 
have  disclosed.  Without  making  any  inquiry  naturally  sug- 
gested, the  appellant  accepted  the  situation  as  she  found  it. 
She  accepted  the  partial  payment,  accepted  Hayford 's  ex- 
cuses (whatever  they  were)  why  he  had  not  made  full  pay- 
ment, and  relied  on  his  promises  to  pay  the  balance  in  a  few 
days,  notwithstanding  that  there  were  ample  and  potent  rea- 
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sons  calling  for  an  explanation  of  the  possession  of  this  money 
and  his  conduct  concerning  it.  She  knew  he  had  no  right  to 
take  the  money,  yet  she  did  not  inquire  of  him  how  he  ob- 
tained it,  or  why  the  insurance  company  had  not  retained  it, 
or  why  it  had  not  been  deposited  in  her  name  in  the  bank. 
Neither  did  she  inquire  why  Hayford  had  not  paid  her  the 
whole  amount,  or  inquire  why  any  part  of  an  entire  fund 
which  should  have  been  paid  in  full  was  withheld.  It  was 
her  duty,  under  these  circumstances,  to  inquire  by  what 
authority  he  held  the  money,  because  his  possession  of  it  was 
inconsistent  with  her  information  that  the  money  was  retained 
by  the  insurance  company  for  her,  and  could  only  be  collected 
by  her.  Her  subsequent  repeated  demands  on  Hayford,  and 
his  failure  to  pay,  certainly  should  have  prompted  some  in- 
vestigation. Hayford 's  whole  conduct  towards  her  in  the 
transaction  was  suggestive  of  at  least  unfair  dealing,  which 
should  have  created  suspicion  and  awakened  some  action  in 
appellant  concerning  her  own  interests.  During  all  the  time 
that  she  was  making  these  demands  she  was  in  the  same  city 
with  the  Nyes,  knew  them,  and  where  they  resided,  and  from 
all  that  appears  their  relations  were  entirely  pleasant.  It 
was  also  the  city  where  the  o£Sce  of  the  insurance  company 
was  located.  She  did  not  call  at  the  insurance  o£Sce  to  find 
out  how,  in  the  face  of  her  information  that  the  money  could 
not  be  paid  to  any  one  but  herself,  it  had  gotten  into  Hay- 
ford's  hands.  If  she  had,  she  would  have  learned  the  true 
situation, — that  Hayford  had  fraudulently  represented  him- 
self as  her  agent  and  collected  and  receipted  for  the  money  as 
such.  As  Hayford  was  not  her  agent,  and  the  money  paid 
him  without  authority  by  the  company,  she  would  have  been 
entitled,  if  her  investigation  had  been  prompt,  to  receive  the 
balance  from  it,  or  maintain  an  action  for  its  recovery. 
Neither  did  she  notify  Nye  of  the  actual  failure  of  Hayford 
to  make  payment  in  full,  nor  did  she  make  any  demand  on 
Nye  for  its  payment  until  more  than  three  years  after  Hay- 
ford's  partial  payment.  She  testified  that  she  thought  Hay- 
ford in  some  manner  represented  Nye  in  the  payment  of  thi9 
money.  She  should  then  have  notified  him  of  Hayford 's 
failure  to  do  so.  Her  own  interest  should  naturally  have  sug- 
gested such  a  course,  in  order  that  she  could  obtain  the  bal- 
ance   of    her    money,    and    common    fairness    should    have 
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prompted  it  so  that  Nye  could  be  in  a  position  to  protect  him- 
self against  his  agent's  misconduct,  and  obtain  by  prompt  and 
early  efforts  that  redress  which  he  might  be  unable  to  secure 
after  lapse  of  years.  Nor  will  it  do  to  say  in  this  regard  that 
her  right  to  make  demand  on  Nye  was  measured  by  the  time 
the  note  secured  by  the  mortgage  had  to  run.  While,  as  a  gen- 
eral proposition,  and  under  ordinary  circumstances,  this  is 
true,  yet  in  considering  her  actual  relation  to  Hayford  in  the 
transaction,  and  with  a  view  of  determining  whether  her  con- 
duct and  acts  amount  to  ratification,  failure  to  make  demand 
or  give  notice  is  an  important  factor  to  be  considered.  By 
giving  such  notice,  or  making  demand  on  him,  Nye  could  have 
discovered,  if  appellant  had  not,  how  Hayford  obtained  the 
money  and  in  what  capacity.  And,  so  discovering  it,  he  would 
at  least  be  entitled  to  demand  of  the  insurance  company  that 
it  pay  appellant  the  balance  unpaid  by  Hayford,  a  demand 
with  which  we  must  assume  the  company  would  have  com- 
plied. By  her  failure  to  inquire  at  the  insurance  office  and 
discover  the  true  situation,  she  permitted  her  right  to  insist 
on  payment  from  the  company  of  this  balance  to  be  barred 
by  the  statute  of  limitations.  If  she  had  by  investigation 
advised  herself  of  the  unauthorized  payment  by  the  company, 
it  would  have  been  her  legal  duty  to  Nye  to  enforce  payment 
from  it,  or  abide  the  consequences  of  her  failure  to  do  so, 
which  would  be  to  relieve  Nye  from  further  responsibility. 
And  her  failure  to  notify  Nye,  or  make  any  demand  on  him, 
until  long  after  the  statute  of  limitations  had  run  against  her 
right  of  recovery  from  the  insurance  company,  injured  Nye 
to  the  extent  that  it  prevented  him  from  investigating  the 
matter,  and  insisting  upon  his  legal  right  to  have  the  com- 
pany pay  her,  or  to  compel  the  appellant  to  enforce  payment 
from  it.  It  is  to  be  observed,  too,  not  only  that  the  appellant 
during  these  several  years  made  no  demand  on  Nye,  but  made 
all  her  demands  on  Hayford,  and  looked  to  him  for  payment. 
Nor  did  she  ever  demand  or  seek  to  obtain  from  Nye  the  return 
of  her  mortgage.  With  all  these  matters  before  it — ^her  long 
silence  and  inaction,  her  demands  alone  on  Hayford  for  pay- 
ment, her  failure  to  make  inquiry  or  investigation,  or  any 
notice  to  or  any  demand  on  Nye — the  lower  court  was  war- 
ranted in  concluding  as  a  matter  of  law  that  they  amounted 
to  a  ratification  by  appellant  of  Hayford 's  assumed  agency. 
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Prom  this  evi(Jence  the  lower  court  might  well  have  found 
that  the  circumstances  made  it  her  duty  to  inquire  how  Hay- 
ford  got  this  money,  and  that,  as  she  made  no  inquiry  either 
of  Nye  or  the  insurance  company,  she  meant  to  look  to  Hay- 
ford  as  her,  debtor,  and  without  further  information  assume 
responsibility  for  his  conduct  and  to  adopt  his  acts.  The 
facts  all  reasonably  and  logically  sustain  such  a  conclusion," 
and  it  follows  from  it  that  the  payment  by  the  insurance 
company  to  Hay  ford,  as  appellant's  agent,  of  the  fund  al- 
lowed and  to  be  applied  on  the  mortgage,  was  payment  to 
appellant ;  and  as  that  amount  with  the  sum  presented  by  the 
money-order  was  sufficient  to  pay  the  debt  in  full,  the  general 
finding  of  the  lower  court  that  the  entire  debt  was  paid,  was 
justified  by  the  evidence. 

There  is  some  point  made  by  the  appellant  that  the  amount, 
aggregated  by  the  insurance  money  and  the  money-order  sent 
by- Nye,  was  not  sufficient  to  pay  the  debt.  If  this  was  a  fact, 
the  amount  in  dispute  is  so  trifling  that  the  rule  of  de  minimis 
must  apply,  and  besides  there  was  no  objection  made  on  this 
ground  when  the  money-order  was  received. 

The  errors  of  law  assigned  are  based  upon  the  admission  in 
evidence,  over  appellant's  objections,  of  a  receipt  given  by 
Hayford  to  the  insurance  company  when  he  obtained  the 
money,  signed  by  him  as  attorney  for  the  appellant;  also  a 
check  for  the  money  drawn  to  appellant's  order,  and  pur- 
porting to  have  been  indorsed  by  appellant,  and  also  by  Hay- 
ford.  We  think  there  was  no  error  in  admitting  this  evidence. 
They  were  proper  items  of  evidence  to  be  received  by  the 
court,  not  to  establish  actual  agency,  but  as  tending  to  show 
the  assumed  agency  under  which  the  money  was  paid.  It  is 
this  assumed  agency  to  which  the  law  of  ratification  applies, 
and  which,  before  it  can  be  applied,  must  be  proven,  and  this 
evidence  was  admissible  as  tending  to  prove  it. 

No  other  questions  being  presented  in  this  case,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Angellotti,  J.,  Shaw,  J.,  Beatty,  C.  J.,  and 
Van  Dyke,  J.,  concurred. 
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[S.  F.  No.  3504.    Department  Two.— Marcli  13,  1903.] 

GEORGE  W.  KELLY,  Respondent,  v.  NING  YUNG  BE- 
NEVOLENT ASSOCIATION  (a  corporation),  Appel- 
lant. 

Appeal— Tiics  por  Filing  Transowpt— Motion  to  Dismiss— Pending 
Settlement  op  Statement.— Under  rule  11  of  this  court,  the 
appellant  has  forty  days  after  the  settlement  of  his  bill  of  excep- 
tions and  statement,  if  there  be  any,  in  which  to  file  his  transcript; 
and  the  settlement  of  a  statement  on  motion  for  new  trial,  still 
pending  and  undisposed  of,  is  a  complete  answer  to  a  motion  to 
dismiss  the  appeal  for  failure  to  file  the  transcript,  notwithstanding 
the  lapse  of  forty  days  after  the  perfecting  of  the  appeaL 

Id.— Use  op  Statement  on  Motion  por  New  Teial— Presumption.— 
Conceding,  without  deciding,  that  a  statement  settled  upon  a  motion 
for  new  trial  must  be  actually  used  in  support  of  the  motion  before 
it  is  available  in  support  of  an  appeal  from  the  judgment,  it  i^  to 
be  presumed  that  the  settled  statement,  which  renders  the  motion 
ripe  for  hearing,  will  be  so  used  on  the  motion  long  before  the 
hearing  of  the  appeal  in  this  court. 

Id.— Appeal  apter  Sixty  Days— Use  op  Statement.— A  statement, 
in  so  far  as  containing  the  rulings  excepted  to  at  the  trial,  may  be 
reviewed  upon  an  appeal  from  the  judgment  taken  after  the  lapse 
of  sixty  days,  though  the  sufficiency  of  the  evidence  cannot  be 
reviewed  thereupon. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco.  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  G.  Nagle,  for  Appellant 

Campbell,  Metson  &  Campbell,  for  Respondent. 

BEATTY,  C.  J.— Plaintiff  recovered  a  judgment  in  the 
superior  court,  which  was  entered  in  July,  1902.  The  de- 
fendant in  due  time  gave  notice  of  its  intention  to  move  for  a 
new  trial  upon  a  statement  of  the  case  to  be  thereafter  pre- 
pared, and  upon  the  ground,  among  others,  of  errors  occur- 
ring at  the  trial.    This  notice  was  followed  in  due  time  by  a 
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proposed  statement  of  the  case  to  which  the  plaintiff  proposed 
amendments  which  were  not  accepted,  and  proper  steps  were 
thereupon  taken  to  procure  a  settlement  of  the  statement  by 
the  court.  By  various  orders  of  the  superior  court,  the  settle- 
ment of  the  statement  has  been  continued  from  time  to  time, 
and  the  proceeding  is  still  pending.  It  does  not  appear  at 
whose  solicitation  these  continuances  were  granted,  but  pre- 
sumably they  were  by  consent  or  for  good  cause.  It  does 
appear  that  as  late  as  January  13th  of  the  present  year  the 
plaintiff  sought  and  obtained  leave  to  propose  additional 
amendments  to  the  statement  proposed  by  defendant. 

In  the  mean  time  the  defendant  had,  on  January  8th,  per- 
fected this  appeal  from  the  judgment.  On  February  19th  no 
transcript  of  the  record  having  been  filed  here,  the  plaintiff 
gave  notice  of  his  motion  to  dismiss  said  appeal  for  failure 
to  file  the  transcript  within  the  time  prescribed  by  rule  II. 
The  motion  is  based  upon  the  assumption  that  in  view  of  the 
facts  above  detailed  the  time  allowed  for  filing  the  transcript 
commenced  to  run  as  soon  as  the  appeal  was  perfected.  But 
the  rule  cannot  be  construed  to  this  effect.  The  appellant  by 
its  terms  is  given  not  merely  forty  days  after  perfecting  his 
appeal  to  file  the  transcript,  but  forty  days  after  perfecting 
his  appeal  '^  and  the  settlement  of  his  hiU  of  exceptions,  and 
the  statement  (if  there  be  any).'*  The  rule,  of  course,  as- 
sumes that  it  will  sometimes  happen  (in  fact,  it  generally 
happens)  that  a  bill  of  exceptions  which  may  be  used  in  sup- 
port of  a  particular  appeal  will  remain  unsettled  for  some 
time  after  the  appeal  is  perfected,  and  its  unmistakable 
intent  is,  that  in  such  cases  the  time  allowed  for  filing 
the  transcript  shall  not  begin  to  run  until  the  bill  or  statement 
is  settled  or  until  the  proceeding  to  obtain  a  settlement  is 
abandoned  or  dismissed,  or  in  some  way  definitely  disposed  of. 
Here  the  settlement  of  a  statement  is  still  pending,  and  if  the 
statement  is  such  that  it  may  be  used  in  support  of  this  appeal, 
the  fact  that  it  is  still  unsettled  is  a  complete  answer  to  the 
motion  to  dismiss. 

The  real  question  in  the  case  is  therefore  whether  this 
statement,  when  settled,  can  be  so  used. 

Section  950  of  the  Code  of  Civil  Procedure  reads  as  follows  : 
'*0n  an  appeal  from  a  final  judgment,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 
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judgment-roll,  and  of  any  bill  of  exceptions  or  statement  in 
the  ease,  upon  which  the  appellant  relies.  Any  statement  used 
on  motion  for  a  new  trial,  or  settled  after  decision  of  such 
motion,  when  the  motion  is  made  upon  the  minutes  of  the 
court,  as  provided  in  section  661,  or  any  bill  of  exceptions 
settled,  as  provided  in  sections  649  or  650,  or  used  on  motion 
for  a  new  trial,  may  be  used  on  appeal  from  a  final  judgment 
equally  as  upon  appeal  from  the  order  granting  or  refusing 
the  new  trial." 

One  of  the  contentions  of  the  respondent  is,  that  the  state- 
ment to  be  settled  in  this  case  cannot  be  used  in  support  of 
the  appeal  from  the  judgment  because  it  has  not  been  '*ii8ed" 
in  support  of  the  motion  for  a  new  trial. 

There  does  not  seem  to  be  any  good  reason  for  giving  literal 
eflfect  to  the  word  **used''  as  employed  in  the  provision  quoted. 
When  a  statement  on  motion  for  a  new  trial  has  been  duly 
settled  it  is  conclusively  presumed  to  show  exactly  what  oc- 
curred at  the  trial,  inclilding  the  exceptions  reserved  to  the 
rulings  of  the  court  upon  questions  of  law.  As  to  these  mat- 
ters, it  is  in  substance  the  same  thing  as  a  bill  of  exceptions, 
the  only  diflference  between  the  two  being  the  difference  in 
their  labels.  This  being  so,  it  is  difficult  to  perceive  why,  if 
the  statement  contains  exceptions  to  rulings  which  may  be 
reviewed  on  appeal  from  the  judgment,  it  should  not  be  used 
in  support  of  such  appeal,  whether  or  not  it  has  been  **used'' 
on  the  motion  for  a  new  trial,  and  regardless  of  the  question 
whether  it  is  likely  ever  to  be  so  used.  But  the  present  case 
does  not  call  for  a  decision  of  this  point ;  and  conceding,  with- 
out deciding,  that  a  statement  settled  in  pursuance  of  a  motion 
for  a  new  trial  must  be  actually  used  in  support  of  the  motion 
before  it  is  available  in  support  of  an  appeal  from  the  judg- 
ment, it  still  does  not  follow  that  the  statement  in  question 
may  not  be  used  in  support  of  this  appeal.  When  it  is  settled, 
the  motion  for  a  new  trial  will  be  ripe  for  hearing,  and  if  the 
right  of  the  appellant  to  use  the  statement  in  support  of  his 
appeal  depends  upon  using  it  in  support  of  the  motion,  it  is 
to  be  presumed  that  he  will  so  use  it  long  before  the  appeal 
can  be  brought  to  a  hearing  in  this  court. 

Another  contention  of  respondent  is,  that  since  the  appeal 
was  not  taken  within  sixty  days  after  the  rendition  of  judg- 
ment, and  since  the  evidence  cannot,  for  that  reason,  be  re- 


March,  1903.]        Kelly  v.  Ning  Yung  etc.  Assn.  605 

viewed  on  this  appeal,  the  statement  on  motion  for  a  new 
trial  can  be  of  no  avail.  But  a  statement  on  motion  for  a  new 
trial  contains  not  only  the  evidence  but  the  rulings  excepted 
to  at  the  trial,  and  these  may  be  reviewed  upon  an  appeal 
from  the  judgment  taken  after  sixty  days. 

Finally,  it  is  contended  that  the  views  above  expressed,  if 
they  are  sanctioned  by  the  court,  will  enable  appellants  to 
greatly  delay  the  filing  of  transcripts,  and  as  a  consequence 
the  hearing  of  appeals.  But  this  can  only  happen  through 
the  neglect  of  the  respondent  or  abuse  of  its  discretion  by  the 
superior  court.  We  cannot  presume  that  the  superior  court 
will  abuse  its  discretion  by  arbitrary  and  unnecessary  ex- 
tensions of  time  and  continuances  of  the  hearings,  and  if  the 
respondent  himself  neglects  to  exercise  the  right  he  enjoys 
under  the  statute  and  ordinary  rules  of  court  to  press  the  set- 
tlement of  the  statement  and  the  hearing  of  the  motion,  he 
ought  not  to  complain  of  the  result.  But  aside  from  these 
considerations,  there  is  nothing  in  this  argument  from  in- 
convenience. If  we  were  to  assume  that  the  appellant  was 
seeking  delay  in  the  filing  of  his  transcript,  and  that  the  trial 
judge  was  willing  to  assist  him  in  carrying  out  his  purpose, 
the  law  and  our  rule  put  it  absolutely  in  their  power  to  inter- 
pose the  same  delays  in  the  settlement  of  a  bill  of  exceptions 
under  sections  649  and  650  of  the  Code  of  Civil  Procedure, 
as  could  be  secured  in  settling  a  statement  under  section  659 
of  the  Code  of  Civil  Procedure.  So  that,  however  the  question 
here  involved  might  be  decided,  the  apprehended  incon- 
venience would  continue  to  exist.  For  there  can  be  no  ques- 
tion of  the  appellant's  right,  under  the  statute,  to  support  his 
appeal  by  a  bill  of  exceptions  proposed  and  settled  in  pursu- 
ance of  sections  649  and  650,  nor  any  question  of  his  right 
under  the  rule  to  delay  filing  his  transcript  for  forty  days 
after  the  settlement  of  a  bill  by  that  method — a  method  dif- 
fering in  no  substantial  respect  from  the  proceeding  to  settle 
a  statement,  and  yielding  a  product  differing  from  the  state- 
ment in  no  particular,  except  as  above  stated,  in  the  label 
which  it  bears. 

It  may  be  added  that  every  question  involved  in  this  case 
was  decided  adversely  to  the  contention  of  respondent  by  De- 
partment One  in  Wall  v.  Mi/nes,  128  Cal.  137,  where  it  was 
also  expressly  held  that  a  statement  on  motion  for  a  new  trial 
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could  be  used  in  support  of  an  appeal  from  the  judgment, 
although  it  had  not  been  used  in  support  of  the  motion,  a 
decision  ^hich  I  should  unhesitatingly  follow  if  the  present 
case  necessarily  involved  the  question.  Somen  v.  Somers,  83 
Cal.  621,  is  also  directly  in  point — ^a  case  decided  in  Bank, 
The  motion  to  dismiss  is  denied. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 

McFARLAND,  J. — I  concur  in  the  judgment  denying  the 
motion  to  dismiss  the  appeal,  upon  the  authority  of  Somers 
V.  Somers,  83  Cal.  621,  and  WaU  v.  Mines,  128  Cal.  137.  If 
the  question  were  an  open  one,  my  conclusion  on  the  point 
would  be  otherwise  than  as  held  in  those  cases.  They  seem 
to  go  upon  the  presumption  that  a  proposed  statement  on  a 
motion  for  a  new  trial  will  be  used,  when  settled,  on  such 
motion.  If,  however,  when  the  appeal  from  the  judgment 
comes  on  to  be  heard  in  this  court,  it  then  appears  that  the 
motion  for  a  new  trial  had  been  abandoned  and  withdrawn, 
so  that  the  statement  never  was,  and  never  could  be  used  on 
such  motion,  then,  in  my  opinion,  such  statement  will  not  be  a 
part  of  the  record  on  the  appeal  from  the  judgment.  The 
word  **used"  in  section  950,  in  the  phrase  *^used  on  motion 
for  new  trial,"  is,  in  my  opinion,  so  clear  and  certain  and 
exact  that  it  cannot  be  construed  to  mean  anything  else  than 
that  the  statement  had  been  so  used.  A  motion  for  a  new  trial 
is  an  independent  proceeding,  and  nothing  connected  with  it 
can  be  brought  into  an  appeal  from  the  judgment  unless  by 
virtue  of  express  statutory  provision. 


[8.  r.  No.  2159.    Department  Two.— Mareb  13,  1903.] 

CITIZENS'  BANK  OF  PASO  ROBLBS,  Respondent,  v. 
B.  P.  RUCKER  and  S.  E.  RUCKER,  Appellants. 

Loan  of  Monet  for  Purchase  op  Cattle— Equitable  Lien— Fraud- 
Purchase  WITH  Trust  Funds— Enforcement  of  Lien.— Where 
one  of  the  defendants  borrowed  money  from  the  plaintiff  bank  for 
the  purpose  of  purchasing  a  band  of  cattle,  falsely  and  fraudulently 
representing  that  the  same  could  be  immediately  sold  at  a  large 
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profit,  and  promising  to  repay  the  money  with  a  share  in  the  profits, 
but  only  returned  part  thereof,  upon  a  sa]e  without  profit,  and 
fraudulently  placed  the  money  retained  by  him  in  a  fiduciary 
capacity  in  the  name  of  his  wife,  made  a  co-defendant,  who,  with 
knowledge  of  the  facts,  bought  real  estate  in  her  own  name  from 
the  trust  fund,  the  plaintiff,  by  the  terms  of  the  contract,  had  an 
equitable  lien  upon  the  cattle  purchased,  and  may  enforce  a  lien 
against  the  property  so  purchased  with  his  money. 

Id.—Action  for  Monbt— Judombnt— Lden  not  Ajteoted.— The  right 
to  enforce  the  lien  upon  the  property  purchased  with  plaintiff 's  money 
was  not  affected  by  an  action  brought  by  the  lender  against  the 
borrower  and  the  obtaining  of  judgment  therefor  against  him. 

Id.— Discharge  in  lNsoLVENOY'CLAiM«>-The  right  of  action  to  enforce 
the  lien  against  the  property  purchased  by  the  wife  cannot  be 
affected  by  the  discharge  of  the  borrower  in  insolvency,  and  the 
filing  of  a  claim  by  the  lender  against  the  insolvent  estate,  where 
such  property  was  not  treated  as  any  part  of  his  estate. 

lo.— DxBT  Cheated  by  Fbaxtd— Trust  Fund.— The  debt  having  been 
created  by  fraud,  the  money  arising  from  the  proceeds  of  the  sale 
which  should  have  been  returned,  and  was  held  in  trust,  could 
not  be  affected  by  the  discharge  of  the  borrower  in  insolvency;  and 
the  character  of  the  original  debt  may  be  determined,  notwithstand- 
ing the  judgment  recovered  thereupon* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  M.  H. 
Hyland,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  V.  Morehouse,  and  P.  J.  Hambly,  for  Appellants. 

The  plaintiff  is  estopped  to  claim  a  lien  after  having  proved 
its  claim  in  insolvency.  {Wingard  v.  Banning,  39  Cal.  549.) 
The  court  cannot  go  behind  the  pleading  upon  which  the 
judgment  was  rendered  in  favor  of  the  bank  against  B.  P. 
Eucker.  {Donald  v.  Kelt,  111  Ind.  1 ;  Palmer  v.  Preston,  45 
Vt.  154.^)  Rucker  was  a  creditor  of  the  bank,  and  the  dis- 
charge in  insolvency  bars  the  obligation.  (Neal  v.  Clark,  95 
U.  S.  704;  Hennequin  v.  Clews,  111  U.  S.  676;  Upshur  v. 
Briscoe,  138  U.  S.  365;  Fleitas  v.  Richardson,  147  U.  S.  550.) 

G.  &  A.  Webster,  and  Venable  &  Goodchild,  for  Respond- 
ent 
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This  action  is  authorized.  (JftUer  v.  Kehoe,  107  Cal.  340; 
Stateler  v.  Superior  Court,  107  Cal.  540.)  Rucker  was  guilty 
of  fraud  which  was  the  basis  of  the  action,  and  was  a  proper 
party.  {Raynor  v.  Mintzer,  67  Cal.  163.)  Rucker  held  the 
proceeds  of  the  sale  of  the  cattle  in  a  fiduciary  capacity,  and 
equity  will  follow  the  fund  and  preserve  it  for  the  benefit  of 
the  plaintiff.  {Central  Nat.  Bank  v.  Connecticut  Mut  Life 
Ins.  Co.,  104  U.  S.  54;  Pennell  v.  Deffell,  4  De  Gex,  M.  &  G- 
372;  Knatchbull  v.  Hallett,  13  Ch.  Div.  696.) 

SMITH,  C. — This  is  an  appeal  from  a  judgment  for  the 
plaintiff  and  from  an  order  denying  the  defendant's  motion 
for  new  trial.  The  questions  involved  are  presented  by  the 
appeal  from  the  judgment,  which  alone,  therefore,  need  be 
considered.  Omitting  immaterial  circumstances,  the  case  as 
presented  by  the  complaint  (which  is  found  to  be  true  in  all 
its  allegations)  is  as  follows: — 

The  defendant  B.  F.  Rucker  on  or  about  September  1,  1896, 
borrowed  from  the  plaintiff  the  sum  of  $9,439.85,  for  the  pur- 
pose of  purchasing  a  band  of  cattle — falsely  representing  to 
it  that  the  same  could  be  immediately  resold  at  a  large  profit, 
and  promising  to  repay  the  money,  together  with  a  share  of 
the  profits,  out  of  the  proceeds  of  the  sale,  which  representa- 
tions were  false,  and  were  fraudulently  made  for  the  purpose 
of  obtaining  the  money  from  plaintiff  **  without  the  intention 
of  repaying  the  same."  The  cattle  were  accordingly  pur- 
chased by  Rucker,  and  afterwards  sold  by  him,  for  about  the 
sum  he  paid  for  them,  and  out  of  the  proceeds  paid  the  plain- 
tiff $5,000.  But  of  the  balance  he  fraudulently  and  without 
consideration,  and  for  the  purpose  of  concealing  the  money 
from  the  plaintiff  and  preventing  it  from  recovering  the  same, 
transferred  the  sum  of  $4,000  to  (his  wife)  the  defendant, 
S.  E.  Rucker.  Afterwards,  about  January  20,  1897,  the  land 
described  in  the  complaint  was  purchased  by  Rucker  with 
$2,000  of  this  money,  and  the  deed,  for  the  purpose  of  defraud- 
ing his  creditors,  and  especially  the  plaintiff,  taken  in  the 
name  of  Mrs.  Rucker,  who,  it  is  alleged  and  found,  took  both 
the  money  and  the  deed  with  full  knowledge  of  all  the  facts 
relating  thereto.  The  remaining  facts,  so  far  as  material,  are, 
that  plaintiff  afterwards,  September  2,  1897,  recovered  judg- 
ment against  Rucker  for  the  sum  of  $4,759.85,  the  balance  of 


March,  1903.]  Citizens'  Bank  v.  Ruckeb.  609 

the  money  advanced  to  him ;  that  about  October  1, 1897,  Buck- 
er,  being  then  wholly  insolvent,  filed  in  the  superior  court  of 
Santa  Clara  County  his  petition  in  insolvency  omitting  from 
his  inventory  and  schedule  of  property  the  laiid  in  question ; 
and  that  all  the  creditors  of  the  insolvent  have  assigned  their 
claims  to  the  plaintiff,  who  has  thus  become  the  only  creditor. 
None  of  these  facts  are  brought  in  question  by  the  specifica- 
tions. 

The  prayer  of  the  complaint  is,  that  the  sum  due  the  plain- 
tiff, $4,759.85,  as  evidenced  by  the  former  judgment,  be  ad- 
judged a  lien  upon  the  property  in  question,  and  that  the  same 
be  sold,  etc.,  and  judgment  was  entered  accordingly;  and  it 
was  also  adjudged  "that  there  is  due  the  plaintiff  from  the 
defendant  B.  F.  Bucker  the  sum  named." 

The  judgment,  in  so  far  as  it  adjudges  the  existence  of  the 
lien  and  directs  its  foreclosure,  is,  we  think,  clearly  right  We 
are  not  coneerned  here  with  the  rights  of  innocent  third 
parties,  but  with  those  of  the  parties  to  the  contract  only,  as 
to  whom  (and  to  parties  taking  with  notice)  the  contract  itself 
makes  the  law  (Pacta  legem  facunt  inter  partes)^  or,  as  other- 
wise expressed,  has  "the  force  of  law."  (Broom's  Legal  Max- 
ims, 661.)  The  plaintiff,  therefore,  by  the  express  terms  of  the 
contract,  acquired,  if  not  a  legal,  at  least  an  equitable,  lien  on 
the  cattle  when  purchased  (Bouvier's  Law  Dictionary,  word 
"Lien,"  pp.  226,  231),  and  a  corresponding  interest  in  the 
proceeds  of  the  sale,  which  were  thus  received  by  Rucker  upon 
the  expressed  trust  or  confidence  of  paying  them  over,  to  the 
amount  of  the  debt,  to  the  plaintiff.  (Civ.  Code,  sees.  2215 
et  seq.)  The  money  was  therefore  held  by  the  former  in  a 
fiduciary  character,  and  the  right  of  the  latter  in  the  fund, 
though  invested  in  the  land,  continued.  (Central  Nat.  Bank 
V.  Connecticut  Mut.  Life  Ins.  Co.,  104  U.  S.  68,  69.)  Nor  was 
the  plaintiff's  lien  affected  by  its  suit  against  Rucker  for  the 
money,  and  the  recovery  of  judgment  therein.  The  plaintiff's 
right  to  recover  the  money  in  an  ordinary  suit  at  law  was  in 
no  wise  affected  by  the  fact  of  its  having  an  equitable  lien  or 
security  for  the  debt;  nor  was  its  right  to  enforce  the  lien 
affected  by  its  legal  action. 

Nor,  assuming,  as  is  alleged  in  defendants'  supplemental 
answer,  that  Rucker  received  his  discharge  in  the  insolvency 
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proceedings,  and  also,  as  appears  in  the  statement,  but  is  not 
alleged,  that  the  plaintiff  filed  its  claim  on  the  judgment 
against  the  insolvent  estate,  do  we  think  the  plaintiff's  right 
of  action  was  affected.  By  the  receipt  of  the  money  in  which 
plaintiff  was  specifically  interested,  and  the  conversion  of  the 
same  into  the  land  conveyed  to  her,  Mrs.  Rucker  became  liable 
for  the  payment  of  the  debt,  at  least  to  the  value  of  the  prop- 
erty in  question ;  and  by  the  express  provisions  of  section  56 
of  the  act  (Code  Civ.  Proc,  p.  849),  her  liability  remained 
unaffected  by  the  discharge  of  the  principal  debtor.  The 
suit,  therefore,  so  far  as  the  foreclosure  of  the  lien  is  affected, 
is  not  to  be  regarded  ''as  an  action  against  him  upon  a  debt 
or  obligation  provable  against  his  estate,"  but  as  an  action  to 
recover  from  the  other  defendant  money  for  which  she  had 
become  liable.  {Stateler  v.  Superior  Court,  107  Cal.  540.)  And 
also  it  would  seem,  as,  in  effect,  held  in  the  case  cited  and  in 
MUUr  V.  Kehoe,  107  Cal.  340,  the  plaintiff  was  entitled  to 
recover  from  her  as  a  general  creditor,  to  whom,  as  alleged 
and  found,  the  rights  of  the  other  creditors  had  been  assigned. 
But  the  judgment  may  be  sustained  in  its  entirety  on  other 
grounds.  The  cause  of  action  here  set  up  against  Bucker, 
though  originating  in  the  same  transaction,  is  different  from 
that  set  up  in  the  former  suit  against  him.  That  was  a  legal 
action  for  the  money  loaned ;  this,  an  equitable  action  for  the 
proceeds  of  the  sale  of  cattle  received  by  Rucker  as  a  fund 
for  the  payment  of  the  debt.  The  original  loan  was  procured 
by  false  and  fraudulent  representations,  and  by  false  and 
fraudulent  promises  made  without  intent  to  perform  them, 
and,  in  the  language  of  the  statute,  the  debt  thereby  incurred 
was  ''created  by  fraud."  This  was  the  case  also  with  the 
equitable  debt  incurred  by  the  receipt  of  the  proceeds  of  the 
sale  by  Rucker  and  by  his  fraudulent  conversion  of  the  same; 
and  the  latter  was  also  incurred  by  him  "while  acting  in  a 
fiduciary  character."  Whether  we  consider,  therefore,  the 
legal  or  the  equitable  aspect  of  the  case,  the  debt  sued  for 
comes  also  within  the  provisions  of  the  same  section,  and  was 
not  affected  by  the  discharge.  (Treadwell  v.  EoUoway,  46 
Cal.  548 ;  Herrlich  v.  McDonald,  80  Cal.  478 ;  In  re  McEachran, 
82  Cal.  223,  224;  Dyer  v.  Bradley,  89  Cal,  563;  Siegel  v.  His 
Creditors,  95  Cal.  413  ^  Carit  v.  WUliams,  74  Cal.  185, 186.)  In 
the  case  last  cited,  the  debt  was  in  the  form  of  a  judgment. 


March,  1903.]  Ruckeb  v,  Langford.  611 

and  it  was  contended,  as  in  this  case,  that  the  court  could  not 
look  beyond  the  judgment  to  determine  the  character  of  the 
original  debt;  but  the  contrary  was  held. 

The  liability  of  the  defendants  was  not  affected  by  the  in- 
solvency proceedings,  and  it  was  therefore  unnecessary  for 
the  court  to  find  with  reference  to  them. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Qray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Van  Dyke,  J« 

Hearing  in  Bank  denied. 


[8.  P.  N©.  2459.    Department  Two.— March  13,  1903.] 

SARAH  E.  RUCKEB,  Respondent,  v.  ROBERT  J.  LANG- 
FORD,  Appellant 

PoBMXB  Adjudication— iNJUNcnoN  to  Bisthaik  Sals— Pabtiss.— 
Where  the  right  of  a  third  person  to  have  premises  sold  to  satisfy 
a  lien  has  been  directly  adjudicated  against  the  plaintiff,  she  can- 
not avail  herself  of  any  matter  which  she  might  have  pleaded  in 
defense  of  the  action  to  foreclose  the  lien,  and  cannot  enjoin  the 
sheriff  from  making  the  sale  on  the  gronnd  that  the  premises  in 
question  were  her  homestead  when  the  action  was  commenced,  to  the 
prejudice  of  the  plaintiff  in  the  former  suit,  who  is  not  made  a 
party  to  the  action  for  the  injunction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County. '  W.  G.  Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court,  and  in  the 
opinion  rendered  in  case  No.  2159,  ante,  p.  606. 

C.  L.  Wilten,  and  G.  &  A.  Webster,  for  Appellant 

An  injunction  restraining  a  judgment  will  not  be  granted 
on  grounds  that  might  have  been  pleaded  as  a  defense  in  the 
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action  in  which  the  judgment  was  given.  (Eelley  v.  Kriess, 
68  Cal.  210;  Agard  v.  Valencia,  39  Gal.  292.)  A  homestead 
is  waived  if  not  pleaded  as  a  defense  to  an  action  in  rem. 
(Fitzgerald  v.  Fernandez,  71  Cal.  504;  Graham  v.  Culver,  3 
Wyo.  639 ;  1  Lee  v.  Kingsbury,  13  Tex.  68 ;  •  Tadlock  v.  Ecdes, 
20  Tex.  782; »  Nichols  v.  DibreU,  6l  Tex.  540;  Shaw  v.  Lind- 
sey,  60  Ala.  346;  MaUoney  v.  Haran,  49  N.  Y.  Ill; *  Wright 
V.  Dunning,  46  111.  358 ;  Ulrich  v.  Drischell,  88  Ind.  358;  Sharp 
V.  iS/iarp,  87  Ky.  554;  Rector  v.  Bo«(m,  3  Neb.  178;  Render- 
son  V.  SUl,  61  Miss.  391 ;  Larson  v.  Reynolds,  13  Iowa,  579 ;  * 
JIf iWer  V.  Sherry,  2  Wall.  237 ;  Thompson  on  Homesteads  and 
Executions,  sees.  715-726.) 

Morehouse  &  Hambly,  and  William  P.  Veuve,  for  Respond- 
ent. 

The  plea  of  former  adjudication  was  not  sufficient,  the 
action  not  being  between  the  same  parties  or  for  the  same 
cause.  (9  Ency.  of  Plead,  and  Prac.,  p.  619;  Larco  v.  Cle- 
ments,  36  Cal.  132;  Thompson  v.  Lyon,  14  Cal.  39;  Martin 
V.  Splivalo,  69  Cal.  611 ;  California  etc.  Soc.  v.  Harris,  111  CaU 
133.)  The  question  of  homestead  was  not  in  issue  in  the 
former  action.  (Sears  v.  Hanks,  14  Ohio  St.  298;  •  Robinson 
V.  Swearingen,  55  Ark.  55 ;  15  Am.  &  Eng.  Ency.  of  Law,  pp. 
727-728.)  Section  1241  enumerates  the  cases  in  which  a 
homestead  may  be  taken  for  a  debt,  and  it  can  be  so  taken  in 
no  other  instance.  {Sullivan  v.  Hendrickson,  54  Cal.  258  ^ 
Barrett  v.  Sim^,  59  CaL  615;  Lubbock  v.  McMann,  82  Cal. 
226;^  Roth  v.  Insley,  86  Cal.  134;  Ontario  State  Ba/nk  v. 
Gerry,  91  Cal.  94;  Beaton  v.  Reid,  111  Cal.  484;  Fitzell  v. 
Leaky,  72  Cal.  483;  Campan  v.  Molle,  124  Cal.  415.) 

THE  COURT.— In  the  case  of  Citizens'  Bank  versus  the 
present  plaintiflE  and  her  husband,  B.  F.  Ruckcr,  (San  Fran- 
cisco, No.  2159,)  the  judgment  of  the  lower  court  has  just  been 
here  affirmed.  By  that  judgment  the  right  of  the  Citizens '^ 
Bank  to  have  certain  premises  sold  to  satisfy  its  lien  was 
directly  adjudicated.    Thereafter  the  plaintiflE  in  the  present 

*  31  Am.  St.  Bep.  105,  •  81  Am.  Dec.  444. 
»62  Am.  Dec.  546.  '84  Am.  Dec.  378. 
•73  Am.  Dec  213.  U6  Am.  St.  Rep.  108. 

*  10  Am.  Eep.  335. 
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case— defendant  in  the  former  case — ^brought  this  action  to 
enjoin  the  defendant  herein,  who  is  sheriff,  from  selling  the 
identical  premises  under  an  execution  issued  upon  the  said 
former  judgment;  and  judgment  herein  was  rendered  per- 
petually enjoining  the  sheriff  from  so  doing.  From  this  judg- 
ment defendant  appeals. 

The  only  fact  alleged  in  the  present  action  not  appearing  in 
the  former  suit  is,  that  at  the  time  of  the  commencement  of 
the  former  suit,  and  ever  since,  the  premises  in  question  con- 
stituted plaintiff's  homestead.  But  in  the  former  suit  the 
plaintiff  herein  had  the  opportunity  of  setting  up  all  defenses 
which  she  then  had  to  that  action,  and  th^  judgment  therein 
was  conclusive  against  her  as  to  those  defenses.  The  execution 
on  the  former  judgment  cannot  be  enjoined  upon  any  of  the 
grounds  here  relied  on,  and  certainly  not  to  the  prejudice  of 
the  plaintiff  in  the  former  suit  who  is  not  made  a  party  to  the 
present  action. 

The  judgment  is  reversed. 

Hearing  in  Bank  denied. 


[S.  F.  No.  2500.    Department  Two.— March  13,  1903.] 

R.  C.  JONES  et  al.,  Respondents,  v.  ANNIE  M.  KRUSE,  Ap- 
pellant 

Mechanics'  Liens— CJompletion  of  Building— Aookptanoe—Findino» 
—A  finding  that  the  owner  of  the  building,  by  agreement  with  the 
contractor  and  architect,  "accepted  the  said  building  as  finished 
and  went  into  the  possession  and  occupancy  of  the  same,"  cannot 
be  construed  as  finding  that  it  was  in  fact  finished  or  completed 
as  required  by  the  act  in  order  to  permit  the  filing  of  liens,  and 
as  the  starting-point  of  the  time  within  which  liens  may  be  filed, 
under  section  1187  of  the  Code  of  Civil  Procedure,  as  amended 
March  15,  1887. 

Id.— Ci^AiM  of  Lien— Verification  by  Attokney.— A  claim  of  lien 
may  be  verified  by  an  attorney  of  the  claimant,  where  he  states  that 
as  such  attorney  he  has  knowledge  of  the  facts,  and  that  he  makes 
the  affidavit  on  account  of  the  absence  of  the  claimant  from  the 
state. 
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Id.— Yalxts  or  Lumbeb— Gabtaqs  Included.— The  cost  of  transpor- 
tation is  a  necessary  item  of  Inmber;  and  a  claim  for  the  value  of 
Inmberi  ''including  cartage  thereon,''  is  valid. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  George 
H.  Bahrs^  Judge. 

The  facts  are  stated  in  the  opinion. 

.  Joseph  H.  Hutchinson,  for  Appellant 

William  H.  Jordan,  and  Thomas  V.  O'Brien,  for  Respond- 
ents. 

SMITH,  C. — The  suit  was  brought  to  enforce  an  alleged 
lien  for  materials  used  in  the  construction  of  the  appellant's 
house  in  the  city  of  San  Francisco.  Various  other  claimanta 
of  liens  were  made  defendants,  and  filed  their  cross-com- 
plaints to  enforce  their  several  claims.  Judgment  was  en- 
tered against  Mrs.  Erase  in  favar  of  the  plaintiff  and 
cross-complainants,  and  her  motion  for  new  trial  was  after- 
wards denied.  She  now  appeals  from  the  order  denying  the 
motion.  Objection  is  made  to  each  of  the  liens  on  various 
grounds,  and  to  all  of  them,  except  one,  that  they  were  pre- 
maturely filed  with  the  recorder, — ^that  is  to  say,  before  the 
completion  of  the  building.  The  validity  of  the  liens,  it  will 
be  observed,  is  to  be  determined  by  the  provisions  of  the 
Code  of  Civil  Procedure,  prior  to  the  amendment  of  section 
1187  of  March  27,  1897.  We  will  first  consider  the  last  ob- 
jection, with  regard  to  which  the  case,  as  presented  by  the 
findings  and  evidence,  is  as  follows : — 

The  house  in  question  was  built  by  one  T.  L.  Williams, 
tinder  a  written  contract  between  him  and  Mrs.  Kruse,  of 
date  September  16,  1896,  the  contract  price  being  $1,650, 
payable  in  four  installments,  the  first  three  for  $400  each,  the 
last  for  $450.  But  it  was  istipulated  that  the  contract  and 
specifications  had  not  been  subscribed  or  recorded  as  required 
by  section  1183  of  the  Code  of  Civil  Procedure,  and  were 
therefore  void;  and  the  finding  of  the  court  is  to  the  same 
effect  Prior  to  December,  1896,  the  work  had  been  so  far 
performed  that  Williams  had  been  paid  the  first  two  install- 
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ments,  aggregating  $800.  On  the  seventh  day  of  that  month, 
in  consideration  of  the  third  payment  then  claimed  by  him 
to  be  due,  he  made  in  writing  his  release  of  the  contract, — 
reciting  therein  his  ** inability  to  complete  the  house.'*  There- 
upon, on  the  next  day,  the  architect  superintending  the  work 
certified  in  writing  that  there  was  due  to  him  the  sum  of 
$400,  exclusive  of  deductions  noted,  aggregating  $237.50, — 
thus  leaving  a  balance  of  $162.50;  for  which — after  deduct- 
ing a  bill  of  $130  due  for  millwork  to  one  Meyer — ^Williams, 
by  his  attorneys,  executed  a  receipt 

In  conne<2tion  with  this  transaction,  the  architect  testified 
in  effect  that  it  was  with  the  consent  of  Mrs.  Eruse,  and  that 
he  ''considered  [he]  passed  her  house  on  the  8th  of  Decem- 
ber; "  which  he  further  explains  by  saying:  *'  I  passed  it;  I 
took  it  away  from  the  contractor.  The  contractor  discon- 
tinued the  work  the  day  of  this  paper,  December  7th.  When 
I  give  that  certificate  that  meant  for  Mr.  Willaims  to  stop  en- 
tirely. ...  I  presumed,  then,  that  Mr.  Williams  had  no 
more  to  do  with  the  building;  what  else  could  I  dot  I  think 
I  told  you  that  Mr.  Williams  had  quit  work  a  day  or  two 
before  I  issued  the  certificate  of  December  8th.''  On  this 
evidence,  and  some  other  evidence  confirmatory  of  Mrs. 
Kruse's  acquiescence  in  the  act,  the  court  found: — 

"That  the  said  T.  L.  Williams  performed  all  the  terms  of 
his  said  contract  and  agreement  with  the  said  Anna  M.  Eruse, 
and  erected  and  completed  said  building  according  to  the 
terms  of  his  contract,  except  in  certain  particulars,  due  per- 
formance of  which  were  waived  by  the  said  Anna  M.  Eruse, 
and  the  said  Anna  M.  Eruse  on,  to  wit,  the  8th  day  of  De- 
cember, 1896,  by  agreement  with  the  said  T.  L.  Williams  and 
the  architect  of  said  building,  accepted  the  said  building  as 
finished  and  went  into  the  possession  and  occupancy  of  the 
same.'' 

This  finding  is  not  very  definite.  The  simple  issue  before 
the  court  was  whether  the  building  was  completed  on  Decem- 
ber 8,  1896;  and  on  this  issue  there  is  no  finding.  What  is 
found  is,  that  Mrs.  Eruse,  by  agreement  with  the  contractor 
and  the  architect,  *^  accepted  the  said  iPuUding  as  finished,  and 
went  into  the  possession  and  occupancy  of  the  same."  But 
the  finding  that  she  "accepted  the  .  .  .  building  as  finished'* 
cannot  be  construed  as  finding  that  it  was  in  fact  finished,  or 
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completed,  as  required  by  the  act  in  order  to  permit  the  filing 
of  liens,  and  as  the  starting-point  of  the  time  within  which 
liens  may  be  filed.  {WUl^imetfe  Co,  v.  Kremer,  94  Cal.  207, 
208.)  From  the  evidence  of  the  architect  (which,  with  con- 
firmatory evidence,  is  the  sole  evidence  relied  upon  by  re- 
spondents on  this  point),  it  appears  that  the  house  was  in  fact 
turned  over  to  Mrs.  Eruse  in  an  unfinished  condition,  and 
this  is  in  effect  stated  in  the  finding  itself,  from  which  it 
appears  that  the  building  was  not  completed  "in  certain  par- 
ticulars,'* which  were  waived  by  Mrs.  Kruse.  All  that  is 
found,  therefore,  is  in  effect  **the  acceptance  ...  of  [the] 
building  "  by  the  architect  or  by  Mrs.  Kruse,  and  "  the  occu- 
pation or  use  of  the  building  by  her;'*  though  on  the  latter 
point  it  may  be  said  in  passing  that  our  attention  has  not  been 
called  to  any  evidence  tending  to  show  that  Mrs.  Kruse  ever 
occupied  the  building  for  habitation,  either  by  herself  or  her 
tenant,  or  in  any  other  way  than  as  may  be  implied  from  her 
taking  over  the  building  from  the  contractor. 

The  judgment,  therefore,  can  be  supported  only  on  the 
theory  that  the  acceptance  and  occupation  of  the  building 
was  equivalent  to,  "or  conclusive  evidence  of  completion"; 
and  from  the  evidence  before  the  court  and  its  rulings  in  ex- 
cluding evidence  offered  by  Mrs.  Kruse  to  prove  that  the 
house  was  not  completed  until  a  later  period,  there  can  be  no 
doubt  that  this  was  the  position  of  the  court. 

Accordingly,  in  this  regard,  the  position  of  the  respond- 
ent's attorneys  is,  that  by  section  1183  of  the  Code  of  Civil 
Procedure,  the  architect  is  to  '*be  held  to  be  the  agent  of  the 
owner  for  the  purposes  of"  the  act,  and  that  by  section  1187 
it  is  provided  that  "in  all  cases  .  .  .  the  acceptance  by  said 
owner  or  his  agent,  of  said  building  .  .  .  shall  be  deemed 
equivalent  to  a  completion  thereof  for  all  the  purposes  of" 
the  act.  "It  follows,"  it  is  added,  "that  the  building  was 
completed  and  accepted  upon  the  eighth  day  of  December, 
1896." 

But  the  strength  of  this  position  lies  altogether  in  the  error 
of  supposing  that  the  case  is  to  be  governed  by  the  provisions 
of  section  1187  of  the  Code  of  Civil  Procedure,  as  amended 
March  27,  1897,  rather  than  by  those  of  the  section  as  it  stood 
before  the  amendment,  where  similar  language  is  used,  but 


March,  1903.]  Jones  v.  Kbuse.  617 

as  applying  only  "in  case  of  contracts/'  {WiUamette  etc.  Co. 
V.  Los  Angeles  College  Co.,  94  Cal.  229,  237),  which  is  not  the 
case  bere.  By  the  unamended  section  the  provision  is,  that 
the  liens  of  others  than  contractors  must  be  filed  '*  within 
thirty  days  after  the  completion  of  [the]  building,'*  and 
nothing  is  added  to,  or  taken  from,  this  provision  by  the  sub- 
sequent provisions  of  the  section.  (Code  Civ.  Proc.,  sec.  1187, 
as  amended  March  15,  1887.)  It  does  not  appear,  therefore, 
— as  was  essential  to  the  validity  of  the  liens, — that  the 
building  had  been  completed  when  the  claims  were  filed. 
(Johnson  v.  La  Orave,  102  Cal.  324;  Mdrchant  v.  Hayes, 
120  Cal.  137.) 

The  claim  of  Bennett  Bros,  is  excepted  from  this  objection 
by  the  appellant's  counsel,  but  is  also  disposed  of  by  what  has 
been  said.  It  was  indeed  filed  January  7,  1897,  more  than 
thirty  days  from  the  day  Williams  quit  work;  but  there  is 
no  finding  that  there  was  a  '*  cessation  from  labor  for  thirty 
days  upon  .  .  .  [the]  unfinished  building,'*  which,  under  the 
provisions  of  the  statute,  would  have  been  **  equivalent  to  a 
completion  thereof."  (Code  Civ.  Proc.,  sec.  1187,  Amdmt.  of 
1887.) 

It  is  also  objected  to  this  claim,  and  to  others,  that  there  is 
a  variance  between  the  claims  and  the  evidence;  but,  as  on 
another  trial,  the  evidence  may  be  diflEerent,  this  objection 
need  not  be  considered. 

It  is  objected  to  the  claim  of  Heggum  &  Marquard,  and  to 
those  of  others,  that  "the  name  of  the  person  by  whom  [the 
claimant]  was  employed,  or  to  whom  he  furnished  the  mate- 
rials" is  not  given.    But  the  claims  are  explicit  on  this  point. 

The  claim  of  McCarthy  is  objected  to  on  the  ground  that  it 
does  not  state  the  amount  of  the  demand  after  deducting  all 
just  credits  and  ofi^sets.  But  reading  the  verification,  which 
is  signed  by  him,  along  with  the  rest  of  the  statement,  this  is 
explicitly  stated. 

The  claim  of  Locke  and  some  other  claimants  is  signed  and 
verified  by  their  attorney,  who,  in  each  case,  states  *'that  as 
such  attorney  he  has  knowledge  of  the  facts,"  and  makes 'the 
affidavit  for  the  claimant  on  account  of  his  absence  from  the 
state.  This  was  sufficient.  (Code  Civ.  Proc,  sec.  1187, 
Amdmt.  of  1887.) 

In  the  claim  of  Lambeth  &  Co.  the  value  of  the  lumber 
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furnished,  ^'including  cartage  thereon/^  is  stated  to  be 
$486.76;  and  it  is  objected  that  the  insertion  of  the  words 
italicized  rendered  the  claim  void.  The  objection,  we  think, 
is  untenable.  The  cost  of  transportation  of  goods  necessarily 
enters  into  their  value.  In  view  of  the  evidence,  there  was 
perhaps  a  variance  (Adams  v.  Burbank,  103  Cal.  646 ;  Wilson 
V.  Nugent,  125  Cal.  280),  but  this  objection  need  not  be  con- 
sidered. 
We  advise  that  the  order  appealed  from  be  reversed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[S.  F.  No.  2916.    In  Bank.— March  13,  1903.] 

In  the  Matter  of  the  Estate  of  ISABELLA  PORTER,  De- 
ceased. ALLINA  Mckenzie,  and  FINLEY  CAMP- 
BELL,  Appellants,  v.  ERNEST  A.  RATHBUN,  Execu- 
tor.  Respondent* 

WHiL— Speoitic  Devise  of  Land— Deed— Encumbrance  not  Specified— 
Maxim.— Where  land  is  specifically  devised,  and  the  same  land  is 
granted  two  days  after  the  making  of  the  will  to  the  devisee  and  her 
husband,  withont  any  statement  in  the  devise  or  deed  as  to  an  en- 
enmbrance  on  the  land,  the  deed  and  devise  should  be  construed 
together  as  indicating  the  intention  of  the  testator  that  the  land 
should  be  taken  subject  to  the  encumbrance  of  a  mortgage  thereon, 
the  maxim  being  applicable,  that  he  who  takes  the  benefit  must  bear 
the  burden. 

Id.— Ck)VENANT  NOT  IMPLIED.— In  a  specific  devise  or  deed  of  gift  there 
is  no  implied  covenant  against  encumbrances. 

Id. --Encumbrance  not  Chargeable  to  other  Land  SPECincALLT 
Devised.— "Whatever  validity  any  deficiency  arising  after  foreclosure 
of  the  mortgage  may  have  as  a  claim  against  the  estate,  the  grantee 
or  devisee  subject,  to  the  mortgage  cannot  claim  exoneration  there- 
from by  making  the  amount  of  the  encumbrance  a  charge  upon 
other  lands  specifically  devised. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  directing  the  sale  of  real  estate.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion, 

Gibson  &  Woolner,  and  W.  H.  L.  Hynes,  for  Appellants. 

The  estate  of  the  mortgagor  could  in  no  event  be  liable  to 
the  mortgagee,  except  for  a  deficiency  arising  after  sale  of 
the  mortgaged  premises.  {Biddel  v.  Brizeolara,  64  Cal.  354 ; 
McKean  v.  Oerman-American  8av.  Bank,  118  Cal.  334;  Hi- 
hernia  Sav.  &  Loan  Soc.  v.  Thornton,  123  Cal.  62.)  In  this 
case,  the  estate  has  no  interest  in  the  property  mortgaged,  and 
the  mortgage  cannot  be  a  proper  claim  against  the  estate. 
(Piite  V.  Shipley,  46  Cal.  161;  Harp  v.  Calahan,  46  Cal.  230; 
Schadt  y.  Heppe,  45  Cal.  433.)  The  mortgage  is  not  due,  and 
an  order  to  sell  real  estate  specifically  devised,  to  pay  the 
whole  amount,  without  sale  of  the  mortgaged  premises,  can- 
not be  justified. 

Frederick  E.  Whitney,  for  Respondent. 

The  order  of  sale  was  proper.  {In  re  Heydenfeldt,  106 
Cal.  434.) 

COOPER  C. — This  is  an  appeal  from  an  order  directing 
the  sale  of  real  estate.  The  facts  are  as  follows:  On  April 
3,  1897,  deceased  executed  her  last  will,  which  contained  the 
following  clauses: — 

**  First  I  direct  that  my  executors,  hereinafter  named,  pay 
all  my  just  debts,  my  funeral  expenses  and  expenses  of  my 
last  sickness  out  of  the  first  money  that  shall  come  into  their 
hands  out  of  my  estate. 

''Second.  I  declare  that  I  am  the  owner  of  one  hundred 
and  sixty  acres  of  land  in  Contra  Costa  County,  aforesaid, 
described  as  follows,  to  wit : — 

"The  N.  1-2  of  the  S.  E.  1-4  of  section  3  and  the  N.  1-2 
of  the  S.  W.  1-4  of  section  2,  T.  1,  S.  R.  3,  E.  M.  D.  M.,  sub- 
ject to  a  charge  of  $1,000,  to  be  paid  to  the  brothers  and 
sisters  of  my  late  husband,  Andrew  Porter,  as  provided  in  a 
deed  from  him  to  me  dated  the  10th  day  of  December,  1895, 
and  recorded  in  the  oflSce  of  the  county  recorder  of  Contra 
Costa  County,  in  vol.  70  of  deeds,  at  page  496. 


620  Estate  of  Pobteb.  [138  Cal. 

''Third.  I  give,  devise  and  bequeath  to  my  daughter,  Allina 
Hoffman,  the  west  sixty  acres  of  the  160-acre  tract  of  land 
above  described,  to  be  given  to  her  free  from  all  charge  or 
encumbrance  of  any  kind. 

''Fourth.  I  give,  devise  and  bequeath  to  my  son,  Finley 
Campbell,  the  remainder  of  said  160-acre  tract  of  land,  being 
the  east  100  acres  thereof,  and  out  of  the  same  he  is  to  pay 
said  one  thousand  dollars  above  mentioned,  or  out  of  the 
rents  and  profits  thereof,  which  payment  I  hereby  make  a 
charge  against  said  100  acres  hereby  devised  to  my  said  son. 

"Fifth.  I  give,  devise  and  bequeath  to  my  daughter, 
Elizabeth  Rathbun,  my  house  and  lot  situated  on  Wood 
Street,  in  the  city  of  Oakland,  county  of  Alameda,  state  of 
California,  and  also  all  my  interest  (being  one-half  thereof) 
in  a  certain  mortgage  and  promissory  note  for  $5,000.00  made 
by  Allison  F.  Byer  and  Ida  E.  Byer  to  Andrew  Porter, 
August  8,  1895,  and  recorded  in  vol.  35  of  mortgages,  on 
page  52,  records  of  mortgages,  recorder's  office,  Contra  Costa 
County. 

"Sixth.  I  give,  devise  and  bequeath  to  Sarah  J.  Maclean, 
my  land  known  as  the  'home  place,'  consisting  of  about  two 
acres  near  Byron,  in  Contra  Costa  County." 

Two  days  after  making  the  will  the  deceased,  by  a  deed 
of  gift,  conveyed  the  Wood-Street  property  to  her  daughter, 
Elizabeth  Bathbun,  and  her  son-in-law,  Ernest  E.  Bathbun, 
husband  of  Elizabeth;  being  the  same  property  devised  to 
Elizabeth  in  the  will.  The  value  of  the  said  Wood-Street 
property  is  not  shown  in  the  record,  but  at  the  time  of  the 
execution  of  the  will,  and  of  the  making  of  the  deed,  it  was 
encumbered  by  a  mortgage  given  to  one  Page  to  secure  a 
promissory  note  made  by  deceased,  dated  September  1,  1896, 
for  $2,650.  The  record  also  fails  to  show  the  amount  due 
upon  the  note  and  mortgage  at  the  time  the  will  and  deed 
were  executed. 

The  deed  made  no  reference  to  the  will,  nor  to  the  mort- 
gage, and  there  does  not  appear  to  have  been  anything  said 
orally  as  to  the  lien  of  the  mortgage. 

In  October,  1898,  the  said  Isabella  Porter  died,  leaving 
surviving  her  the  three  children  named  in  the  will,  and  the 
devisee,  Sarah  J.  Maclean,  a  minor.  Rathbun,  the  son-in-law, 
was  appointed  executor  of  the  will  and  ever  since  has  con- 
tinued to  be  such  executor.    The  estate  consists  of  a  small 
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amount  of  personal  property  appraised  at  thirty-seven  dol- 
lars. The  one  hundred  and  sixty  acres  of  land  devised  to 
AUina  Hoffman  and  Finley  Campbell,  appraised  at  five 
thousand  dollars,  and  the  two  acres  devised  to  Sarah  J. 
Maclean,  appraised  at  nine  hundred  dollars. 

The  claims  allowed  against  the  estate,  outside  of  the  claim 
on  the  Page  mortgage,  are  small,  and  have  been  paid  by  the 
devisees,  and  they  also  offered  to  pay  the  attorney's  fees, 
commissions,  and  expenses  of  administration.  The  claim  of 
Page  upon  the  note  and  mortgage  was  allowed  for  a  balance 
of  $1,490,  and  the  question  is  as  to  whether  or  not  the  real 
estate  so  specifically  devised  shall  be  sold  to  pay  the  amount 
of  this  claim.  There  is  no  doubt  but  that  Page  could  hold 
the  estate  for  the  balance  due  after  exhausting  his  security 
by  foreclosure  and  sale  under  the  mortgage;  but  as  that 
question  is  not  before  us,  and  as  the  bill  of  exceptions  shows 
that  the  mortgage  secures  the  note  and  claim,  it  becomes 
unnecessary  to  further  discuss  it  The  issue  may  then  be 
reduced  to  the  single  proposition  as  to  whether  or  not  the 
encumbrance  upon  the  property  deeded  to  Bathbun  and  wife 
shall  be  exonerated  by  a  sale  of  the  other  lands  specifically 
devised.  The  deed  having  been  made  so  near  the  time  of 
making  the  will,  and  being  a  conveyance  of  the  property 
devised  to  one  of  the  same  devisees  named  in  the  will,  it  would 
be  difficult  to  separate  the  two  instruments  for  the  purpose 
of  arriving  at  the  intention  of  deceased.  In  fact,  we  must 
consider  them  together,  and  if  possible  give  them  the  effect 
intended  to  be  given  them  by  deceased.  She  intended  to  give 
to  each  of  the  devisees  named  a  specific  piece  of  real  estate, 
and  did  do  so  by  the  will.  She  gave  her  daughter,  Allina 
Hoffman,  sixty  acres  free  of  all  charge  or  encumbrance  of  any 
kind.  She  gave  her  son,  Finley  Campbell,  one  hundred  acres 
and  expressly  mentioned  that  he  should  pay  out  of  his  portion 
a  certain  one-thousand-dollar  mortgage  which  was  a  lien  on 
the  entire  one  hundred  and  sixty  acres.  It  is  thus  evident 
that  the  testatrix  had  in  mind  the  fact  that  she  desired  to 
exonerate  the  sixty  acres  given  to  the  daughter  and  to  impose 
the  burden  upon  the  son  of  paying  the  one-thousand-dollar 
mortgage.  On  the  home  place,  given  to  Sarah  J.  Maclean, 
there  was  no  mortgage,  and  nothing  is  said  in  the  will  as  to 
any. 

In  the  devise  to  her  daughter  Elizabeth  she  said  nothing 
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as  to  the  encumbrance,  evidently  intending  for  her  to  take  it 
as  it  was,  and  subject  to  the  mortgage.  And  it  is  a  very 
significant  circumstance  that  she  also  devised  to  her  daughter 
Elizabeth  a  half-interest  in  a  promissory  note  and  mortgage 
for  five  thousand  dollars.  The  one  half  of  this  would  proba- 
bly have  been  suflScient  to  pay  oflE  the  Page  mortgage;  and 
the  fact  that  upon  the  death  of  the  deceased  it  had  been 
reduced  to  $1,490  shows  that  some  one  had  been  paying  it. 
As  to  whether  or  not  the  payment  was  made  by  the  deceased 
or  by  her  daughter  out  of  the  proceeds  of  the  five-thousand- 
dollar  mortgage  does  not  appear.  But  a  very  significant  fact 
does  appear,  and  that  is,  that  neither  the  half-interest  in  the 
five-thousand-dollar  mortgage  nor  the  proceeds  thereof  ap- 
pears among  the  assets  of  the  estate.  Elizabeth  and  her 
husband,  by  the  deed,  took  all  the  property  which  had  been 
devised  to  her.  She  probably  received  the  half -interest  in  the 
mortgage,  as  it  is  not  accounted  for,  and  it  was  given  to  her 
by  the  will.  She  now  seeks  to  obtain  a  sale  of  the  remainder 
of  the  real  estate  for  the  purpose  of  paying  an  encumbrance 
for  her  benefit.  If  this  should  be  done,  the  result  would  be 
to  practically  deprive  the  other  devisees  of  the  property  given 
to  them  by  the  deceased.  It  would  be  to  give  the  grantees 
in  the  gift  deed  the  property,  freeing  it  of  the  burden  of  the 
mortgage  and  casting  it  upon  others.  He  who  takes  the 
benefit  must  bear  the  burden.  (Civ.  Code,  sec.  3521;  Whar- 
ton's Legal  Maxims,  No.  80.) 

To  place  the  burden  upon  the  lands  of  the  other  devisees 
would  be  to  reverse  this  maxim.  If  there  were  personal  prop- 
erty or  real  estate  not  specifically  devised  sufficient  to  pay 
all  debts,  the  question  would  be  very  diflferent  At  common 
law  the  personal  property  was  considered  the  primary  fund 
for  the  payment  of  debts,  and  the  heir  or  devisee  had  the 
right  to  call  upon  the  executor  to  exonerate  the  land  by 
discharging  the  mortgage  debt  out  of  the  personal  estate, 
and  this  doctrine  was  founded  upon  the  principle  that  the 
personal  estate  had  the  benefit  of  the  money  for  which  the 
mortgage  was  given.  But  the  rule  did  not  apply  to  estates 
purchased  by  the  testator  or  intestate  while  under  the  encum- 
brance, unless  he  had  made  it  his  own  debt,  because  the 
reason  of  the  rule  did  not  apply  to  such  case.  Of  course,  in 
any  case,  the  testator  may  direct  that  the  mortgage  debt  be 
paid,  or  use  such  words  as  clearly  show  such  intent.    Some 
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stress  is  laid  upon  the  direction  in  the  first  clause  of  the  will 
to  '*pay  all  my  just  debts,"  but  in  this  case  we  attach  little 
importance  to  the  words  used  in  the  formal  manner  in  which 
they  are  used.  They  are  much  like  the  formal,  meaningless 
terms  of  endearment  and  pious  phrases  printed  in  the  formal 
part  of  blanks  for  making  wills.  We  think  the  views  herein 
expressed  are  supported  by  the  authorities,  although  the  cases 
all  depend  more  or  less  upon  the  particular  facts  of  each 
case.  It  is  the  general  rule  that  the  devisee  or  heir  of  a 
mortgaged  estate  cannot  claim  exoneration  out  of  specific 
legacies.  (2  Woemer  on  American  Law  of  Administration, 
2d  ed.,  pp.  1105,  1106,  sec.  494;  2  Jarman  on  Wills,  6th  ed., 
p.  1445.)  The  latter  author  says:  "But  the  devisee  of  a 
mortgaged  estate  is  not  entitled  to  have  it  exonerated  out  of 
personalty  specifically  bequeathed,  a  point  which  was  deter- 
mined in  O'Neal  v.  Mead,  where  a  testator  having  devised 
lands  which  he  had  mortgaged  to  his  eldest  son  in  fee,  and 
bequeathed  a  leasehold  estate  to  his  wife,  it  was  held  that  the 
leasehold  premises,  being  specifically  bequeathed,  were  not 
liable  to  pay  off  the  mortgage.  And,  a  fortiori,  a  specific 
legatee  of  encumbered  leaseholds  cannot  call  upon  a  specific 
legatee  of  unencumbered  leaseholds  to  contribute  towards  the 
liquidation  of  the  mortgage  debt  affecting  the  former  ex- 
clusively." 

In  O'Neal  v.  Mead,  P.  Wms.  693,  which  is  referred  to  by 
Jarman  in  the  passage  quoted,  it  was  said  nearly  two  hundred 
years  ago:  **But  the  master  of  the  rolls,  after  taking  time 
to  consider  it,  and  being  attended  with  precedents,  decreed 
that  as  the  testator  had  charged  his  real  estate  by  this  mort- 
gage, and  on  the  other  hand  specifically  bequeathed  the 
leasehold  to  his  wife,  the  heir  should  not  disappoint  her  legacy 
by  laying  the  mortgage  debt  upon  it,  as  he  might  have  done, 
had  it  not  been  specifically  devised ;  and  though  the  mortgaged 
premises  were  also  specifically  given  to  the  heir,  yet  he  to 
whom  they  were  thus  devised  must  take  them  cum  onere,  as 
probably  they  were  intended." 

In  Dean  v.  Rounds,  18  R.  I.  437,  the  question  is  discussed  in 
some  of  its  phases,  and  the  court  said:  "As  to  specific  lega^ 
cies  the  law  doubtless  is,  that  in  marshaling  the  assets  of  an 
estate  such  legacies  cannot  be  applied  in  exoneration  of  a 
devisee  from  an  encumbrance  to  which  the  testator  had  sub- 
jected the  devised  estate." 
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The  late  case  of  Hedger  v.  Judy,  95  Ey.  557,  decided  by  the 
court  of  appeals  of  Kentucky,  is  directly  in  point.  The  testa- 
tor had  devised  his  farm  to  his  brothers,  whom  he  also  made 
executors.  At  the  time  of  his  death  there  was  a  lien  on  the 
farm  of  four  thousand  dollars  unpaid  purchase  money,  and 
his  other  estate  was  not  sufScient  to  pay  this  lien  and  also 
to  pay  the  specific  legacies.  It  was  held  that  the  brothers 
took  the  farm  subject  to  the  lien.  It  was  said  in  the  opinion : 
'*To  say  that,  notwithstanding  the  anxious  desire  thus  shown 
for  the  welfare  and  support  of  his  helpless  child,  he  expected 
and  intended  all  provision  of  his  will  in  regard  to  him  to 
become  nugatory,  would  be  unreasonable.  In  our  opinion, 
the  testator  intended  each  clause  of  his  will  to  take  effect 
and  be  carried  out,  and,  therefore,  did  not  desire  or  expect 
his  estate  to  be  charged  with  payment  of  any  part  of  the 
purchase  money  of  said  farm,  which  would  inevitably  result 
in  defeating  that  intention  and  depriving  three  of  the  devisees 
of  their  legacies." 

The  reasoning  there  applies  to  this  case.  The  deceased 
had  sufficient  property  to  give  each  of  the  four  devisees  a 
specific  portion,  provided  the  Wood-Street  property  was  not 
to  be  exonerated  from  the  encumbrance  by  her  estate.  She 
did  not  have  sufficient  property  to  make  the  devises  named 
in  the  will,  if  her  estate  was  to  be  charged  with  such  encum- 
brance. She  must  have  intended  each  part  of  her  will  to 
take  effect.  She  intended  the  minor  child,  Sarah  Maclean, 
to  have  the  home  place.  She  intended,  and  expressly  directed, 
that  her  daughter,  AUina  Hoffman,  should  have  sixty  acres 
free  of  all  encumbrance.  She  intended  and  expressly  directed, 
that  her  son,  Finley  Campbell,  should  pay  the  one-thousand- 
dollar  mortgage  out  of  the  hundred  acres  given  to  him.  If 
she  had  intended  him  to  pay  any  other  mortgage,  why  did  she 
not  mention  it  when  she  mentioned  the  one-thousand-dollar 
mortgage  f  The  claim  is  made  that  by  the  deed  there  was  an 
implied  covenant  on  the  part  of  the  grantor  that  the  estate 
was  free  from  encumbrances  made  by  the  grantor  at  the  time 
of  the  conveyance.    (Citing  Civ.  Code,  sec.  1113.) 

We  do  not  think  there  is  any  consideration  for  such  implied 
covenant  in  a  deed  of  gift.  Love  and  affection  was  a  sufficient 
consideration  to  support  the  executed  deed  to  the  daughter 
and  her  husband  of  the  title  subject  to  the  mortgage.    It  is 
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not  a  sufficient  consideration  to  hold  the  property  specifically 
devised  as  liable  on  the  implied  covenant.  (2  Bawle  on  Cove- 
nants for  Title,  pp.  666,  667,  and  notes;  Duvoll  v.  Wilson,  9 
Barb.  487.)  Nor  do  we  consider  the  rights  of  the  grantees, 
in  this  case  under  the  deed,  as  different  from  what  they  would 
have  been  as  devisees  under  the  will. 

In  the  Estate  of  Wisner,  20  Mich.  442,  the  husband  con- 
veyed the  homestead  to  his  wife  subject  to  a  mortgage  of  three 
thousand  dollars.  The  day  after  making  the  deed  he  made 
a  will  by  which  he  devised  the  same  property  to  the  wife.  It 
was  held  that  the  mortgaged  premises  constituted  the  primary 
fund  out  of  which  the  debt  should  be  paid.  In  the  opinion 
it  is  said:  ''If  it  be  true  that  there  was  no  personal  estate, 
the  burden  of  the  mortgage  debt  could  not  be  averted  from  the 
homestead  without  discriminating  between  the  real  estate 
conveyed  to  the  wife  and  that  devised  to  the  children,  in  order 
to  impose  a  burden  upon  the  latter  which  originally  devolved 
upon  the  former.  It  is  quite  certain  that  a  course  of  that 
kind  could  not  be  based  upon  the  general  doctrine  of  marshal- 
ing as  between  real  and  personal  estate,  and  if  allowable  in 
any  case,  it  could  be  so  only  upon  reasons  which  are  totally 
wanting  here." 

The  case  In  re  Heydenfeldt,  106  Cal.  434,  is  not  in  conflict 
with  what  has  been  here  said.  There  the  testator  had  suffi- 
cient unencumbered  and  unproductive  real  estate  to  pay  off 
the  encumbrances  on  the  specific  devises.  He  expressly 
directed  his  executors  to  pay  all  his  debts  from  the  pro- 
ceeds of  the  sale  of  such  property.  The  debts  which  he 
owed,  secured  by  mortgage,  were  all  the  debts  in  any  way 
owing  by  him.  The  court  held  that  the  conclusion  was  irre- 
sistible that  the  deceased  intended  that  his  executors  should 
sell  the  unencumbered  property  and  from  the  proceeds  pay 
off  the  mortgage  debt. 

It  follows  that  the  order  should  be  reversed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  ia 
reversed. 

McFarland,  J.,  Van  Dyke,  J.,  Shaw,  J., 
Angellotti,  J.,   Lorigan,  J. 

CXXXVIII.  Cal.-40 
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[Crim.  No.  954.   In  Bank.— March  13,  1903.] 

THE    PEOPLE,  Respondent,  v.  GEORGE    C.    MORINE, 

Appellant 

GaucmAL  Law— Homicide— Aidino  and  Abettino- SuppoaT  oy  Yib^ 
DiCT.— Upon  the  trial  of  a  defendant  convicted  of  manslaughter, 
where  the  evidence  shows  that  the  fatal  wound  was  not  inflicted  bj 
the  defendant,  but  shows  that  he  participated  in  the  encounter, 
and  actually  aided  and  abetted  a  co-defendant  in  the  killing  of  the 
deceased,  the  evidence  is  sufficient  to  justify  the  verdict 

Id.— Evidence  of  Indians— iNTEapRETER-DiscREnoN.— The  allowance 
of  an  interpreter  for  Indians  who  claimed  to  be  unable  to  speak 
English  was  within  the  discretion  of  the  court,  and  where  the  record 
shows  that  such  discretion  was  properly  exercised,  it  will  not  be 
disturbed  upon  appeaL 

Id.— Use  oy  Az  and  EjifiFE— Evidence  not  Pbejitdicial.- Where  it  is 
undisputed  that  the  defendant  struck  the  deceased  with  an  ax  upon 
the  forehead,  knocking  him  down,  and  while  he  was  so  prostrated, 
his  co-defendant  inflicted  upon  him  a  knife-wound  of  which  he  died, 
the  testimony  of  a  witness  that  the  day  after  the  homicide  such 
co-defendant  purchased  a  pocket-knife  at  his  store,  and  the  testi- 
mony of  expert  witnesses  to  prove  that  the  wound  upon  the  forehead 
was  made  with  an  ax,  cannot  prejudice  the  defendant. 

Id.— iNSTEucnoNs— Disjunctive  Woeds— Cube  oy  Erbob.— It  is  er- 
roneous to  use  the  conjunctive  words  "aiding  and  abetting '^  in  the 
disjunctive  form  of  "aiding  or  abetting '^  in  an  instruction,  but 
such  error  is  cured  by  other  instructions  showing  clearly  that  the 
word  "aid"  was  not  used  in  its  narrow  and  literal  sense,  and  when 
the  instruction,  as  applied  to  the  evidence,  could  not  have  been 
misunderstood  or  misapplied  by  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County  and  from  an  order  denying  a  new  trial.  R.  W.  Crump, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
T.  J.  Sheridan,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  A.  A.  Moore,  Jr.,  Dep- 
uty Attorney-General,  for  Respondent. 

LORIGAN,  J. — Appellant  Morine  and  one  Smaker  were 
jointly  charged  with  the  murder  of  Frank  Deutche. 
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The  appellant  was  tried  separately,  convicted  of  man- 
slaughter, sentenced  to  ten  years'  imprisonment,  and  appeals 
from  the  judgment  and  an  order  overruling  his  motion  for  a 
new  trial. 

Upon  the  trial  he  offered  no  evidence  in  his  own  behalf,  and 
the  facts  as  established  by  the  prosecution  show  that  the 
defendants,  on  the  evening  of  July  14,  1901,  drove  to  an 
Indian  rancheria  in  Lake  County,  where  the  deceased  and  a 
number  of  Indians  resided.  They  took  with  them  a  keg  of 
wine  and  distributed  its  contents  to  the  Indians,  who  became 
drunk.  After  getting  them  drunk  the  defendants  attempted 
to  assault  two  of  the  women,  when  a  young  man  interfered 
and  was  slightly  wounded  with  a  knife  by  the  defendant, 
Smaker.  The  deceased  also  intervened,  and  he  and  Smaker 
grappled.  While  they  were  struggling,  the  appellant,  Morine, 
went  out  and  got  an  ax,  with  which  he  struck  the  deceased  a 
severe  blow  on  the  forehead,  knocking  him  down,  and  while 
he  was  so  prostrate  Smaker  inflicted  upon  him  the  knife-wound 
from  which  he  died.  It  is  claimed  that  the  evidence  is  insufS- 
<5ient  to  justify  the  verdict. 

This  point  counsel  does  not  particularly  press,  and  ex- 
pressly declines  to  .discuss  in  his  brief,  so  we  are  not  afforded 
the  benefit  of  his  views  on  the  subject. 

Our  own  examination  satisfies  us  that  there  is  no  merit  in  it. 

While  the  evidence  shows  that  the  fatal  wound  was  not 
inflicted  by  appellant,  still  it  does  show  that  he  participated 
in  the  encounter  between  his  co-defendant  and  the  deceased, 
^md  actually  aided  and  abetted  the  former  in  the  conflict  in 
which  deceased  was  killed. 

The  evidence  thus  brought  him  clearly  within  the  law  (Pen. 
Code,  isec.  31)  which  provides  that  "all  persons  concerned  in 
the  commission  of  a  crime,  .  .  .  whether  they  directly  commit 
the  act  •  .  .  or  aid  and  abet  in  its  commission,  are  principals 
in  any  crime  so  committed,''  and  being  so  brought  in,  the 
verdict  of  the  jury  was  proper. 

It  is  further  contended  by  appellant  that  error  was  com- 
mitted by  the  lower  court  in  permitting  certain  witnesses  to 
testify,  over  his  objection,  through  an  interpreter. 

These  witnesses  were  Indians,  who  claimed  to  be  unable  to 
lalk  English.     The  court  concluded  upon  examination  that 
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their  claim  was  true,  and  permitted  them  to  testify  through  an 
interpreter. 

Upon  application  for  the  appointment  of  an  interpreter 
the  court,  under  section  1884  of  the  Code  of  Civil  Procedure, 
is  vested  with  discretion  in  determining  whether  it  should  be 
granted  or  not,  and  an  examination  of  the  record  in  this 
behalf  shows  that  it  was  properly  exercised. 

It  is  next  insisted  that  the  court  erred  in  the  admission  of 
testimony  over  appellant's  objections.  One  Leon  Frank,  a 
witness  on  the  part  of  the  people,  testified  to  the  fact  that  the 
day  after  the  homicide  Smaker  purchased  at  his  store  a  pocket- 
knife.  Some  other  witnesses  were  permitted  to  testify  whether 
in  their  opinion  the  wound  on  the  forehead  of  deceased  could 
have  been  inflicted  with  an  ax.  It  is  upon  the  admission  of 
this  testimony  that  the  alleged  errors  are  predicated.  * 

As  to  the  testimony  of  the  witness  Prank,  if  it  was  not 
admissible  under  the  authority  of  People  v.  Garcia,  63  Cal.  19, 
yet  its  admission  was  harmless  error. 

While  it  is  not  very  clear  why  the  evidence  was  offered  at 
all,  it  may  be  assumed,  as  the  only  reasonable  explanation, 
that  it  was  for  the  purpose  of  inferentially  proving  that  the 
knife  with  which  deceased  was  killed  belonged  to  Smaker, 
because  the  next  day  he  purchased  another.  Not  clearly  a 
logical  inference,  but  one  which  could  not  injure  the  defend- 
ant, even  if  the  jury  made  it,  because  there  never  was  any 
conflict  or  dispute  in  the  evidence  as  to  Smaker  inflicting 
the  fatal  wound  with  the  knife.  Not  only  this,  but  the  knife 
with  which  the  blow  was  inflicted  was  produced  on  the  trial 
and  identified  as  Smaker 's,  and  the  testimony  of  the  physician 
shows  that  when  he  made  the  autopsy  on  the  body  of  the 
deceased  he  found  in  the  wound  a  piece  of  broken  knife-blade 
that  fitted  the  broken  blade  in  the  knife  identified  as  the 
one  proven  to  have  been  Smaker 's  and  in  his  possession  on 
the  night  of  the  homicide.  All  this  evidence  was  before  the 
jury  when  the  witness  Prank  testified,  and  at  no  stage  of  the 
case  was  it  contradicted. 

Under  these  circumstances  it  cannot  be  said  that  the  ad- 
mission of  Prank's  testimony  was  prejudicial  error,  when  the 
apparent  purpose  of  its  introduction  was  to  possibly  raise  an 
illogical  inference  to  support  an  undisputed  fact. 

The  same  may  be  said  of  the  testimony  of  the  witnesses 
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offered  as  experts  upon  the  character  of  the  wound  on  dece- 
dent's forehead.  Their  testimony  did  him  no  harm.  They 
were  all  witnesses  who  had  seen  the  wound  on  the  forehead 
(there  was  but  one),  and  they  were  called  to  describe  it. 
They  did  so,  and  were  then  severally  asked  whether  in  their 
judgment  such  a  wound  ''might  have  been  made  with  the 
back  of  an  ax,"  or  ''did  it  have  the  appearance  of  being  cut 
with  a  knife r'  Only  one  of  these  witnesses  gave  a  positive 
answer — the  witness  Poeschel — ^who  answered  that  the  wound 
could  have  been  inflicted  with  an  ax.  This  witness  seems  to 
have  qualified  himself  in  a  general  way  to  speak  on  the  subject, 
having^  stated  that  he  had  had  some  experience  with  ax- 
wounds.  He  was  not  cross-examined  as  to  the  extent  of  his 
experience,  appellant  contenting  himself  with  the  objection 
on  the  ground  that  the  witness  was  not  qualified.  He  might 
have  tested  the  witness  by  cross-examination  as  to  his  ability 
to  express  an  opinion  on  the  subject,  and  having  failed  to  do 
so  we  cannot  say,  in  the  face  of  the  witness's  statement  of  his 
experience,  that  the  court  erred  in  overruling  the  objection. 
As  to  the  other  witnesses  on  this  subject,  their  answers  were 
at  most  doubtful,  vague,  and  unsatisfactory,  and  in  the  main 
seemed  to  have  been  as  much  directed  to  a  description  of  the 
character  of  the  wound,  as  to  an  opinion  of  the  possible  means 
of  its  production. 

We  do  not  think  the  answers,  even  if  they  could  be  con- 
strued as  tending  to  express  an  opinion,  can  avail  the  defend- 
ant as  prejudicial  error.  The  evidence  in  the  case,  when  these 
witnesses  testified,  showed  that  the  wound  in  dispute  had 
been  inflicted  by  defendant  with  an  ax,  and  at  no  time  was 
there  any  evidence  introduced  to  the  contrary. 

Error  is  also  assigned  because  the  trial  court  refused  to  give 
an  instruction  proposed  by  defendant  to  the  effect  that  the 
jury  should  distrust  the  whole  testimony  of  any  witness  who 
had  willfully  deceived  the  court  as  to  her  ability  to  speak 
English,  and  thereby  caused  the  court  to  direct  that  her 
testimony  be  given  through  an  interpreter. 

The  record  disclosed  no  evidence  upon  which  such  an  in- 
struction could  be  predicated,  and  hence  was  properly  refused. 

The  court  instructed  the  jury  that,  "If  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
George  Collier  Morine  killed  or  aided  or  abetted  Jack  Smaker 
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in  the  killing  of  Frank  Deutebe,  as  charged  in  the  indictment, 
and  that  such  killing  was  done  without  malice  aforethought, 
but  upon  a  sudden  quarrel  or  heat  of  passion,  or  in  the  com- 
mission of  an  unlawful  act  not  amounting  to  a  felony,  or  in 
the  commission  of  a  lawful  act  which  might  produce  death, 
in  an  unlawful  manner,  or  without  due  caution  or  circum- 
spection, then  your  verdict  should  be  guilty  of  manslaughter," 
— and  this  instruction  is  claimed  to  be  erroneous. 

In  his  brief,  counsel  for  appellant  does  not  point  out  where- 
in he  deems  this  instruction  erroneous,  but  contents  himself 
with  assigning  the  point  and  citing  People  v.  Dole,  122  Cal. 
486,^  as  authority. 

In  the  case  cited  this  court  held  it  to  be  error  in  giving 
an  instruction  to  use  the  conjunctive  words  ''aided  and 
abetted"  (Pen.  Code,  sec.  31),  in  the  disjunctive,  as  ''aided  or 
abetted. ' '  This  must  be  the  point  to  which  counsel  directs  our 
attention  in  that  case,  because  it  being  a  prosecution  for 
forgery  could  not  otherwise  apply. 

It  may  be  said  in  passing  that  the  same  ruling  was  made 
in  People  v.  Warren,  130  CaL  682,  which  was  a  prosecution 
for  grand  larceny.  In  both  cases  it  was  held  that  the  giving 
of  such  an  instruction  in  the  disjunctive  was  error. 

In  discussing  the  vice  of  such  an  instruction  this  court  in 
the  Dole  case  says  (and  the  reasoning  was  applied  in  the 
Warren  case — ^the  one  forgery,  the  other  grand  larceny) : 
"A  person  may  aid  in  the  commission  of  an  offense  by  doing 
innocently  some  act  essential  to  its  accomplishment,  and  this 
is  especially  true  in  regard  to  the  crime  of  forgery,  for  he  may 
pass  the  forged  instrument  without  knowing  that  it  is  forged. 
The  word  'aid'  does  not  imply  guilty  knowledge  or  felonious 
intent,  whereas  the  definition  of  the  word  'abet'  includes 
knowledge  of  the  wrongful  purpose  of  the  perpetrator  and 
counsel  and  encouragement  in  the  crime." 

In  both  these  cases,  however,  the  benefit  of  the  ruling  was 
denied  to  the  defendant,  because  the  court  found  that  other 
instructions  had  been  given  in  each  case  which  cured  the 
error. 

By  parity  of  reasoning,  if  the  giving  of  the  instruction 
under  review  in  the  case  at  bar  was  error,  it  appears  that  it 
was  also  cured  by  other  instructions  given  in  the  case* 

^  68  Am.  St.  Bep.  50, 
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The  lower  conrt,  as  is  usual  in  cases  where  the  crime  charged 
is  murder,  instructed  the  jury  at  length  upon  all  matters 
involved  in  the  alleged  commission  of  the  offense,  and  as  to  all 
offenses  embraced  within  the  indictment.  The  court  also  gave 
particular  instructions  as  to  what  constituted  manslaught- 
er, malice,  guilty  intent,  and  that  there  must  exist  a  union 
or  joint  operation  of  act  and  intent  or  criminal  negligence  to 
constitute  crime.  With  these  instructions  to  guide  them  it 
may  be  said,  as  was  said  in  People  v.  Warren,  130  Cal.  682 : 
**In  such  case  we  cannot  believe  that  the  jury  understood 
that  a  person  who  innocently  aids  in  the  commission  of  an 
offense  may  be  found  guilty.  The  jury,  if  possessed  of  com- 
mon sense,  could  not  have  given  the  word  'aid'  its  extremely 
narrow  and  literal  sense."  In  People  v.  Dole,  122  Cal.  486,* 
and  doubtless  in  the  Warren  case,  there  was  evidence  on  the 
part  of  the  defendants  tending  to  show  innocent  connection 
with  the  offenses  charged,  and  for  that  reason  the  giving  of 
such  an  instruction  in  the  face  of  such  evidence  would  con- 
stitute error,  but  no  such  reason  can  be  applied  here.  There 
was  no  pretense  of  **aid''  given  innocently,  and  the  jury  could 
not,  in  the  light  of  the  evidence,  have  misunderstood  or 
misapplied  the  meaning  of  the  word.  Instructions  are  given 
to  juries  to  be  applied  to  the  facts  as  they  may  find  them. 
They  should  be  pertinent  and  limited  to  such  facts,  and  when 
their  accuracy  is  challenged  they  should  be  construed  with 
reference  to  the  facts  to  which  they  were  addressed,  and  not 
considered  as  abstract  propositions  of  law  to  determine 
whether  conditions  may  not  exist  when  their  giving  would  be 
erroneous. 

In  leaving  this  branch  of  the  case,  it  may  be  suggested  that 
the  record  shows  that  the  lower  court  in  two  instructions 
immediately  preceding  the  one  challenged  used  the  words  **aid 
and  abet"  properly  in  the  conjunctive,  and,  as  no  reason 
appears  why  in  the  next  instruction  it  should  have  departed 
from  the  proper  legal  formula,  we  are  inclined  to  think  that 
the  disjunctive  **or"  is  a  misprint. 

Be  that  as  it  may,  we  have  disposed  of  the  point  on  the 
assumption  that  the  instruction  is  correctly  set  forth  in  the 
record. 

There  is  but  one  other  error  specified.  This  is  not  pressed 
or  discussed  in  appellant's  brief,  and  is  so  obviously  without 

^68  Am.  St.  Bep.  50. 
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merit  that  we  dismiss  it,  as  he  did,  without  further  comment. 
For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

McFarland,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  and  Shaw,  J., 
concurred. 


[8.  F.  No.  2477.    Department  Two.— March  14,  1903.] 

PACIFIC   STEAM  WHALING  COMPANY,   Respondent, 
V,  ALASKA  PACKERS'  ASSOCIATION,  Appellant. 

Ocean  Fishi&iss— Pubug  Bight— Prescription.— The  right  of  fishery 
in  the  waters  of  the  ocean,  whether  in  the  open  sea  or  where  the 
waters  ebb  and  flow  over  tide-lands,  is  a  public  right,  which  may  be 
exercised  by  any  citizen,  and  is  not,  and  cannot  be,  exclusive,  or  the 
subject  of  title  by  prescription,  no  matter  by  whom  or  for  what 
length  of  time  it  may  have  been  exercised. 

Id.— Forcible  Exclusion  of  Plaintipp.— Sufficient  reason  appears  for 
plaintiff  to  desist  from  an  attempt  to  exercise  the  common  right  of 
fishery  with  the  defendant  in  fishing-grounds  used  and  occupied  by 
the  defendant,  where  the  declarations  of  the  defendant's  agent  were 
such  as  would  satisfy  a  reasonable  man  that  further  attempts  to 
fish  therein  would  be  met  and  frustrated  by  force. 

Id.— Damages  for  Exclusion— Loss  op  Profits.- The  plaintiff  is  en- 
titled to  introduce  evidence  upon  the  question  of  actual  damages  for 
its  exclusion  from  such  fishing-grounds,  tending  to  show  how  many 
fish  plaintiff  could  with  reasonable  probability  have  taken  from 
the  fishing-grounds  in  question,  if  plaintiff  had  not  been  excluded 
therefrom  by  the  unlawful  acts  of  the  defendant,  and  to  show  the 
value  of  such  fish  and  the  profits  which  would  reasonably  have 
accrued  to  the  plaintiff  from  the  fish  when  canned.  The  profits  thus 
sought  to  be  proved  were  not  so  remote,  uncertain,  prospective,  or 
conjectural  as  to  be  beyond  the  range  of  legitimate  damages. 

Id.— Punitive  Damages— Intention  op  Defendant— Improper  Ex- 
clusion OP  Evidence.— Upon  the  question  of  punitive  damages,  it 
was  improper  to  exclude  evidence  offered  by  the  defendant  for 
the  purpose  of  showing  the  intent  and  motive  with  which  defend- 
ant did  the  acts  complained  of,  and  that  they  were  not  done 
maliciously,  but  with  a  bona  fide  belief  in  its  asserted  title  to  the 
fisheries  in  question,  and  in  a  bona  fide  attempt  to  protect  what  was 
believed  to  be  its  property.  Such  intention  and  motive  could  be 
properly  shown  by  the  officers  and  governing  body  of  the  defendant 
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corporation,  wliich  was  not  precluded  from  giving  such  evidence 
because  it  had  denied  in  its  answer  that  it  had  committed  the 
alleged  acts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chickering,  Thomas  &  Gregory;  for  Appellant. 

Exclusive  rights  of  fishery  on  tide-lands  are  the  subject 
of  grant.  {Lowe  v,  Oovett,  3  Bam.  &  Aid.  863 ;  Bex  v.  Mon- 
tague, 4  Barn.  &  C.  598 ;  Oough  v.  Bell,  22  N.  J.  L.  441 ;  Lay  v. 
King,  5  Day,  76;  Lowndes  v.  Huntington,  153  U.  S.  1; 
WUson  V.  HUl,  46  N.  J.  Eq.  367;  Gould  on  Public  Waters, 
sec.  189.)  Prescriptive  rights  of  fishery  may  be  obtained. 
(Blunddl  V.  Catesall,  5  Bam.  &  Aid.  91 ;  Gould  v.  James,  6 
Cow.  369;  Brookhaven  v.  Strong,  60  N.  Y.  56;  Bogers  v. 
Jones,  1  Wend.  237.*)  The  controversy  here  arises  between 
private  parties  and  not  as  against  the  government.  {Page  v. 
Fowler,  28  Cal.  611;  Hayes  v.  Martin,  45  Cal.  559;  McManus 
V.  0' Sullivan,  48  Cal.  7;  Allen  v.  McKay,  120  Cal.  332;  Cor- 
poration of  Hastings  v.  Jones,  19  L.  R.  Eq.  558;  WHson  v. 
Codyl,  27  N.  B.  320.)  The  possession  of  tide-lands  in  Alaska  is 
protected  by  law.  {CarroU  v.  Price,  81  Fed.  Rep.  137;  Levns 
V.  Johnson,  76  Fed.  Rep.  476;  Young  v.  Goldstein,  97  Fed. 
Rep.  303 ;  Sutter  v.  Heckman,  recently  decided  by  the  court  of 
Alaska.)  The  exclusive  right  to  draw  fish  with  seines  on 
their  own  land  belongs  to  the  lawful  possessors.  (Angell  on 
Tide  Waters,  p.  41;  Lay  v.  King,  5  Day,  76;  Bickel  v.  Polk, 
6  Harr.  (Del.)  326.)  The  court  erred  in  excluding  evidence 
of  motive  on  the  question  of  punitive  damages.  {Lamb  v. 
Harbaugh,  105  Cal.  680;  Lyon  v.  Hancock,  35  CaL  372.) 
Prospective  profits  should  not  have  been  allowed  as  damages. 
{Brown  v.  Smith,  12  Cush.  366;  Dennis  v.  Maxfield,  10  Allen, 
138;  Abeer  v.  Bratton,  60  Mich.  357;  Post  v.  Munn,  4  N.  J.  L. 
61;*  Selden  v.  Cashman,  20  Cal.  67 ;«  Shafer  v.  WUson,  44 
Md.  268 ;  Griffin  v.  Colver,  16  N.  Y.  489 ;  *  Burk  v.  Areata  etc. 

*  19  Am.  Dec.  493.  'SI  Am.  Dec.  93. 

>  7  Am.  Dec.  670.  *  69  Am.  Dec.  718,  and  notei 
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B.  B.  Co.,  125  Cal.  364;  *  Crow  v.  San  Joaquin  etc.  Irrigation 
Co.,  130  Cal.  309;  San  Jose  Fruit  Packing  Co.  v.  Cutting,  133 
Cal.  237.) 

Page,  McCutchen,  Harding  &  Knight,  for  Respondent. 

Congress  has  never  exercised  power  over  tide-lands,  in  any 
territory,  nor  granted  an  exclusive  right  of  public  fishery  to 
individuals.  {Hardin  v.  Jordan,  140  U.  S.  371;  Shively  v, 
Bowlby,  152  U.  S.  1;  Morris  v.  United  States,  174  U.  S.  196; 
Mwnn  V.  Tacoma  Land  Co;,  153  U.  S.  273,  285.)  Where  a 
party  who  is  actually  in  the  wrong,  although  believing  other- 
wise, under  advice,  acts  in  an  oppressive  or  cruel  manner, 
his  belief  in  his  right  to  do  so  will  not  protect  him.  {Baynor 
V.  Nims,  37  Mich.  34; «  Hayner  v.  Cowden,  27  Ohio  St.  292; » 
Denver  etc.  By.  Co.  v.  Harris,  122  U.  S.  597.)  The  profits  of 
which  the  plaintiff  was  deprived  by  the  wrongful  acts  of  the 
defendant  were  properly  allowed  as  damages.  (Sedgwick 
on  Damages,  8th  ed.,  p.  255,  sec.  176 ;  Lamiert  v.  Haskell,  80 
Cal.  611 ;  Hawthorne  v.  Siegel,  88  Cal.  159 ;  *  AUison  v.  Chand^ 
ler,  11  Mich.  542.) 

Harrison  &  Countryman,  Amid  Curice,  for  modification  of 
opinion. 

McPARLAND,  J. — Each  of  the  parties  to  this  action  is  a 
corporation,  and  at  the  time  of  the  occurrences  out  of  which 
the  litigation  here  involved  arose  both  of  the  parties  were 
engaged  in  catching  salmon  along  the  shore  of  Alaska,  at  and 
near  the  mouth  of  Karluk  River,  in  and  near  and  about 
Tanglefoot  Bay,  Karluk  Beach,  and  Tanglefoot  Beach,  and 
each  had  plants  in  the  vicinity  at  which  the  fish  were  canned. 
The  action  is  for  damages  for  alleged  wrongful  acts,  by 
which  defendant,  during  the  fishing  season  of  1897,  unlaw- 
fully and  forcibly  excluded  plaintiff  from  fishing  in  the  ocean 
in  the  localities  above  mentioned.  The  jury  returned  a  verdict 
for  plaintiff  in  the  sum  of  $14,000,  for  which  amount  judg- 
ment was  rendered.  Defendant  appeals  from  the  judgment 
and  from  an  order  denying  its  motion  for  a  new  trial. 

The  questions  involved  are,  as  stated  in  appellant's  brief, 

» 73  Am.  St.  Rep.  52.  »  22  Am.  Rep.  803. 

'  26  Am.  Rep.  493.  «22  Am.  St  Rep.  291. 
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"wholly  those  of  law,  consisting  of  alleged  erroneous  rulings 
on  the  admission  or  rejection  of  evidence,  and  the  giving  and 
refusing  to  give  certain  instructions.'*  Under  our  views  of 
the  case,  there  are  only  three  subjects  which  call  for  especial 
notice:  1.  Defendant's  claim  by  prescription  to  an  exclusive 
right  of  fishing  in  the  waters  of  the  ocean  in  question ;  2.  The 
matter  of  actual  damages;  and,  3.  The  matter  of  punitive 
damages. 

Defendant  contended  that  it  and  its  predecessors  had  for  a 
number  of  years — ^more  than  five  years — ^prior  to  1897,  con- 
tinuously and  exclusively  fished  in  the  waters  described  in  the 
pleadings,  and  thereby  had  acquired  by  prescription,  the  right 
to  the  sole  use  of  those  waters  for  the  purpose  of  fishing,  as 
against  any  one  except  the  government.  This  contention  is 
presented,  by  some  offered  and  rejected  evidence,  to  the  point 
that  it  had  exclusively  thus  used  the  waters  under  a  claim  of 
right,  and  by  instructions  given  and  rejected  on  that  subject. 
There  were  several  such  instructions,  but  the  question  was 
fairly  and  clearly  presented  and  disposed  of  by  the  giving  of 
instructions  numbered  1,  2,  4,  and  5  asked  by  plaintiff,  and  by 
the  refusal  to  give  instruction  numbered  51  asked  by  defend- 
ant. The  said  given  instructions  are  as  follows:  "1.  I  in- 
struct you  that  the  right  to  fish  in  the  waters  of  the  sea  and  of 
the  navigable  arms  of  the  sea,  where  the  tide  ebbs  and  flows, 
adjacent  to  the  shores  of  Alaska  and  of  the  islands  belonging 
thereto,  including  Kodiak  Island,  is  a  right  public  and  common 
to  every  person;  and  I  instruct  you  that  this  right  extends  to 
all  such  waters  irrespective  of  the  question  of  the  ownership 
of  the  adjoining  shore.  2.  If  you  find  that  the  waters  adjoin- 
ing Karluk  and  Tanglefoot  beaches  on  Kodiak  Islands  are 
waters  of  the  sea,  or  of  a  navigable  arm  of  the  sea,  where  the 
tide  ebbs  and  flows,  then  I  instruct  you  that  the  plaintiff  had 
the  right,  common  to  all  persons,  to  fish  in  those  waters,  and 
the  defendant  had  no  right  of  fishing  therein  superior  to  that 
of  plaintiff.  4.  I  instruct  you  that  the  United  States  govern- 
ment has  reserved  the  tide-lands  for  the  common  purposes  of 
navigation,  commerce,  and  fishery ;  and  no  one  can  acquire,  by 
possession,  occupation,  or  use,  any  exclusive  rights  in  these 
lands  superior  to  the  public  and  general  right,  common  to  all, 
of  commerce,  navigation,  and  fishery.  By  the  words  'tide- 
lands,'  I  mean  that  portion  of  the  shore,  or  beach,  covered 
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and  uncovered  by  the  ebb  and  flow  of  an  ordinary  tide.  5. 
I  instruct  you  that  the  mere  use  of  tide-lands  for  fishing 
purposes  by  a  single  person,  no  matter  how  long  the  use  may 
have  continued  as  an  exclusive  use,  is  only  the  exercise  of  a 
public  right,  and  can  confer  no  exclusive  right  by  any  prin- 
ciple of  prescription  or  otherwise;  but  the  lands  still  remain 
open  to  the  public,  as  before."  And  the  said  instruction  asked 
by  defendant  and  refused  is  as  follows:  **51.  If  you  believe 
that  for  more  than  five  years  prior  to  the  year  1897,  and  dur- 
ing said  year,  the  Alaska  Packers'  Association,  and  its 
grantors,  had  been  in  the  open,  exclusive,  and  notorious  pos- 
session of  the  fishing-grounds  adjacent  to  Earluk  Spit  and 
Tanglefoot  Beach,  and  if  you  believe  that  the  said  Packers' 
Association,  and  its  grantors,  for  more  than  said  period  of 
time,  constantly  used  and  occupied  the  said  fishing-grounds 
with  their  seines,  and  that  such  holding  and  use  was  adverse 
to  the  plaintiff  and  to  the  world,  then  I  charge  you  that  the 
Alaska  Packers'  Association  acquired  what  is  known  as  a 
'prescriptive  right'  of  fishery  in  and  to  said  fishing-grounds, 
which  said  right,  for  the  purpose  of  so  fishing,  was  valid 
against  all  persons  other  than  the  United  States,  and,  so  far 
as  the  Whaling  Company  is  concerned,  the  Packers'  Associa- 
tion were  entitled  to  the  exclusive  use  of  said  fishing-grounds 
for  the  purpose  of  conducting  its  fishing  operations." 

The  giving  of  the  instructions  1,  2,  4,  and  5  was  clearly 
right,  and  the  instruction  asked,  numbered  51,  was  properly 
refused.  The  right  of  fishery  in  the  waters  of  the  ocean, 
whether  in  the  open  sea  or  where  the  waters  ebb  and  fiow  over 
tide-lands,  is  a  public  right  which  may  be  exercised  by  any 
citizen.  (Shively  v.  Bowlby,  152  U.  S.  1,  and  cases  there  cited ; 
Hardin  v.  Jordan,  140  U.  S.  371 ;  Mann  v.  Tacoma  Land  Co., 
153  XJ.  S.  273.)  In  its  very  nature  the  exercise  of  the  right 
of  fishing  in  the  public  waters  of  the  ocean  is  not,  and  cannot 
be,  exclusive;  its  exercise,  no  matter  by  whom  or  for  what 
length  of  time,  is  only  the  exercise  of  a  public  right.  There 
can  be  no  possession  for  the  purpose  of  fishery  of  an  area 
of  land  covered  by  the  waters  of  the  ocean  that  is  at  all 
analogous  to  an  actual  possession  of  a  tract  of  upland  which 
might  give  the  possessor  a  right  of  action  against  a  mere 
trespasser;  one  who  exercises  this  public  right  of  fishery  in  the 
sea  does  not  by  that  act  make  himself  a  trespasser.    We  need 
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not  inquire  to  what  extent  the  government— either  federal 
or  state — could  give  an  exclusive  private  right  of  fishery  in 
such  public  waters ;  no  such  right  is  asserted  here.  Therefore, 
upon  the  subject  of  defendant's  asserted  prescriptive  right 
we  are  of  the  opinion  that  the  court  below  did  not  commit 
any  error. 

2.  Upon  the  subject  of  actual  damages  there  was  no  error 
in  admitting  evidence  or  instructing  the  jury.  Plaintiff 
claimed  that  it  had  been  forcibly  excluded  by  defendant  from 
salmon-fishing  in  the  said  waters  during  the  fishing  season  of 
1897.  The  court  had  instructed  the  jury  on  that  point  as  fol- 
lows: ''I  instruct  you  that  sufBcient  reason  would  exist  for 
plaintiff  to  desist  from  further  attempt  to  fish  if  the  acts  and 
declarations  of  defendant's  agent  were  such  as  would  satisfy 
a  reasonable  man  that  further  attempts  to  fish  would  be 
useless,  because  they  would  be  met  and  frustrated  by  force"; 
and  there  was  evidence  to  warrant  the  jury  in  finding  the  fact 
referred  to  in  the  instruction.  The  general  nature  of  the 
evidence  as  to  actual  damages  to  which  defendant  objected 
and  which  plaintiff  was  allowed  to  introduce  was  this :  Evi- 
dence tending  to  show  how  many  fish  plaintiff  could,  with 
reasonable  probability,  have  taken  from  the  fishing-grounds 
in  question  if  it  had  not  been  excluded  therefrom  by  the 
unlawful  acts  of  defendant, — the  value  of  such  fish,  and  the 
profits  which  would  reasonably  have  accrued  to  the  plaintiff 
from  the  fish  when  canned.  Plaintiff  was  also,  in  this  con- 
nection, allowed  to  introduce  evidence  tending  to  show  how 
many  fish  defendant  actually  did  take  in  these  fisheries  during 
the  said  season.  The  court  also  instructed  the  jury  as  follows : 
**I  instruct  you  that  if  you  find  that  defendant  or  its  em- 
ployees or  servants  were,  under  the  law  as  given  you,  guilty 
of  acts  constituting  an  unlawful  interference  with  plaintiff's 
pursuit  of  a  lawful  business  in  a  lawful  way,  then  you  must 
assess  as  damages  the  amount  which  will  compensate  plaintiff 
for  all  the  detriment  proximately  caused  thereby.  I  instruct 
you  that  if  you  find  that  plaintiff  suffered  damage  by  reason 
of  the  alleged  wrongful  acts  of  the  defendant,  or  of  its  servants 
and  employees,  then  in  assessing  the  amount  of  damages 
caused  to  plaintiff  by  the  alleged  wrongful  acts,  you  may 
consider  the  loss,  if  any,  to  plaintiff  of  probable  profits  in 
its  business."    The  position  of  defendant  is,  that  the  evidence 
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pointed  to  damages  too  much  in  the  nature  of  mere  speculative 
profits  to  be  admissible  at  all. 

We  do  not  think  that  in  these  rulings  of  the  court  as  to 
evidence,  or  in  giving  the  said  instructions,  there  was  any 
error.  The  profits  sought  to  be  proved  were  not  so  remote, 
uncertain,  prospective,  or  conjectural  as  to  be  entirely  beyond 
the  range  of  legitimate  damages.  Of  course,  evidence  of  such 
damages  should  be  closely  scrutinized  by  a  jury,  and  claims 
merely  fanciful  and  beyond  reasonably  proximate  certainty 
should  be  by  them  excluded ;  but  the  jury  in  this  case  were 
suitably  instructed  and  warned  on  that  subject,  and  it  is  to  be 
presumed  that  they  did  their  duty  in  the  premises.  With 
respect  to  this  kind  of  damage,  of  course,  there  cannot  be 
the  absolute  certainty  possible  in  many  plainer  cases;  but  a 
wrong-doer  cannot  entirely  escape  the  consequences  of  his 
unlawful  acts  merely  on  account  of  the  difficulty  of  proving 
damages;  he  can  do  so  only  where  there  is  no  possibility  of  a 
reasonably  proximate  estimation  of  such  damages,  which  is 
not  the  fact  in  the  case  at  bar.  The  waters  in  question  here 
constituted  a  special  salmon  fishery, — ^where  those  fishes  were 
to  be  found  in  great  abundance, — and  the  proposition  that 
damages  evidently  sufl^ered  by  plaintiff  from  the  wrongful  act 
of  the  defendant  by  which  plaintiff  was  excluded  from  exercis- 
ing the  clearly  valuable  right  of  fishing  in  those  waters  are 
entirely  beyond  legal  proof,  cannot  be  maintained.  We  think 
that  on  this  point  the  case  at  bar  is  within  the  rule  announced 
in  Shoemaker  v.  Acker,  116  Cal.  239,  and  cases  there  cited. 

3.  As  to  the  matter  of  punitive  damages,  we  think  that  there 
was  error  in  excluding  certain  evidence  offered  by  defendant 
for  the  purpose  of  showing  the  intent  and  motive  with  which 
defendant  did  the  acts  complained  of,  and  that  they  were 
not  done  maliciously.  Defendant  sought  to  show  by  the  testi- 
mony of  its  agents,  and  its  officers  who  constituted  its  govern- 
ing body,  that  they  had  a  bona  fide  belief  in  the  asserted 
title  of  defendant  to  the  fisheries  in  question,  and  that  the 
acts  complained  of  were  done  simply  for  the  purpose  of  pro- 
tecting that  right,  and  not  for  any  malicious  purpose  of 
injuring  plaintiff  or  its  property.  Such  belief  and  motive 
would,  of  course,  be  no  defense  against  the  actual  damage 
caused  by  their  unlawful  acts,  but  punitive  damages  are  given 
as  punishment  beyond  what  a  plaintiff  has  actually  suffered ; 


March,  1903]        Pacific  etc.  Co.  v.  Packers'  Assn.        639 

and  a  jury  in  determining  whether  or  not  a  defendant  should 
be  thus  punished  at  all,  and,  if  so,  how  much,  should  know 
with  what  intent  and  motive  the  unlawful  act  was  done, — 
whether  under  an  honest  claim  of  right  and  in  a  bona  fide 
attempt  to  protect  what  he  believed,  although  erroneously, 
to  be  his  property,  or  merely  a  mischievous  and  malicious 
intent  to  injure  another  by  acts  which  he  knew  to  be  without 
any  justification  whatever.  This  is  a  well-established  prin- 
<5iple,  and  has  repeatedly  been  declared  by  this  court.  It  is 
fully  stated  in  the  case  of  Lamb  v.  Harbaugh,  105  Gal.  680. 
That  was  an  action  for  damages  for  an  alleged  unlawful  entry 
upon  plaintiff's  premises,  and  a  breaking  of  her  gates,  and 
breaking  into  and  injuring  her  dwelling-house,  etc.  De- 
fendants claimed  that  they  entered  the  premises  for  a  lawful 
purpose  connected  with  the  alleged  commission  of  a  crime  by 
plaintiff's  son  supposed  to  be  within  the  house.  There  was  a 
judgment  for  plaintiff,  which  was  reversed  on  appeal.  The 
<50urt  said:  *'The  court  also  erred  in  refusing  to  allow  the 
defendant  to  introduce  evidence  for  the  purpose  of  showing 
their  motives  and  purposes  in  going  to  the  house  of  plaintiff 
and  doing  what  was  there  done."  After  stating  the  rule  on 
the  subject  the  court  further  said:  ** Within  this  rule  the 
defendant  should  have  been  allowed  to  state  the  intention  with 
which  they  visited  the  premises  of  the  plaintiff.  ...  If  a  tres- 
pass was  in  fact  committed,  the  actual  damage  that  was  caused 
thereby  would  not  be  diminished  or  increased  by  the  character 
of  the  motives  which  actuated  the  trespassers;  but  for  the 
purpose  of  determining  whether  punitive  damages  should  be 
allowed,  the  motive  or  intention  with  which  the  act  was  done 
became  important"  (See,  also,  Dorsey  v.  Manlove,  14  Cal. 
556;  Lyon  v.  Hancock,  35  Cal.  372.)  The  objection  which 
plaintiff  now  makes  here  to  the  form  of  the  questions  ruled 
out  are  not  well  taken.  It  is  contended  that  the  questions 
were  too  vague  and  too  distantly  connected  with  the  acts 
committed.  Some  samples  of  the  questions  are  as  follows: 
Matthews,  appellant's  superintendent  at  the  fisheries,  was 
asked:  "What  was  your  belief  during  that  season  as  to  the 
rights  of  the  defendant,  by  reason  of  its  continued  user,  to 
occupy  the  beaches  and  fishing-grounds  adjacent  thereto,  off 
Karluk  Spit,  Tanglefoot  Bay,  and  Improvement  Beach  T" 
Other  questions  of  a  similar  character  were  also  asked.  Also: 


640  Pacific  etc.  Co.  v.  Packers'  Assn.        [138  Cal. 

**Did  you,  prior  to  the  fiahing  season  of  1897,  know  that  a 
decision  had  been  rendered  by  the  district  dourt  of  Alaska, 
in  which  it  had  been  held  that  the  title  to  tide-lands  could  be 
gained  by  possession,  and  that  the  district  court  of  Alaska 
would  apply  to  tide-lands  the  same  rules  with  reference  to 
adverse  possession  that  it  did  to  upland T"  Also:  "Did  you, 
at  the  time  when  you  had  this  conversation  with  Captain 
Humphrey,  on  the  20th  of  July,  1897,  in  good  faith  believe 
that  the  possession  of  the  upland  gave  you  an  exclusive  right 
to  fish  upon  those  beaches)"  The  same  questions  were  asked 
of  the  witnesses  H.  F.  Fortman,  president  of  defendant, 
Charles  Hirsch,  its  vice-president,  and  W.  B.  Bradford,  its 
secretary.  These  questions  were  objected  to  as  irrelevant  and 
immaterial,  and  affording  no  justification  of  the  alleged  acts, 
and  that  "it  makes  no  difference  what  his  intent  was.''  The 
objections  were  sustained  and  defendant  excepted.  .  These 
questions  clearly  tended  to  show  the  claim  of  right  under 
which  defendant  acted,  and  the  intent  and  motive  actuating 
its  conduct  in  the  premises;  and  after  their  exclusion,  upon 
the  objections  interposed,  it  would  have  been  useless  to  prose- 
cute the  inquiry  further.  The  point  that  the  intent  and  motive 
of  the  defendant  could  not  be  shown  by  this  proposed  testi- 
mony of  its  oflScers  and  governing  body  is  not  tenable;  if  the 
corporation  was  bound  by  the  acts  of  its  ofScers  and  agents, 
who  did  the  acts  complained  of,  it  was  entitled  to  show  the 
character  of  those  acts,  the  circumstances  under  which  they 
were  done,  and  the  motives  which  induced  them.  And  defend- 
ant was  not  precluded  from  introducing  this  evidence  because 
it  had  denied  in  its  answer  that  it  had  committed  the  alleged 
acts.  It  also  denied  that  it  did  the  acts  "maliciously  or  with 
the  intention  to  injure,  oppress,  or  defraud  the  plaintiff 
greatly  or  at  all,"  and  denied  that  the  alleged  acts  were  to  the 
damage  of  plaintiff  "in  the  sum  of  one  hundred  thousand 
(100,000)  dollars,  or  in  any  sum  at  all."  Although  the  jury 
may  have  been  justified  in  finding  that  the  alleged  unlawful 
acts  had  been  committed,  still  the  amount  of  the  damage — 
whether  actual  or  punitive — was  to  be  determined  by  a  consid- 
eration of  the  evidence  on  that  point,  and  each  party  had  the 
right  to  introduce  upon  that  question  evidence  that  was  com- 
petent and  pertinent  to  the  issue.  Of  course,  this  evidence 
now   under   consideration   was   material;   for  it  cannot  be 
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known  how  much  of  the  whole  amount  of  the  verdict  was  for 
actual  damages  and  how  much  for  punishment.  For  these 
rulings  touching  the  matter  of  punitive  damages  the  judgment 
and  order  appealed  from  must  be  reversed. 

The  foregoing  views  cover  the  main  features  of  the  case, 
and  we  do  not  see  that  anything  further  need  be  said  for  the 
benefit  of  the  court  below  in  the  event  of  another  trial  there. 
It,  perhaps,  may  be  well  to  say  that  the  mere  fact,  if  it  be  a 
fact,  that  plaintiff  at  one  time  committed  a  trespass  on  de- 
fendant's land  above  high-water  mark,  would  not  in  itself 
preclude  any  recovery  of  punitive  damages. 

The  judgment  and  order  appealed  from  are  reversed. 

Lorigan,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied^ 


[S.  F.  No.  3189.    In  Bank.-March  17,  1903.]. 
J.  C.  MURPHY,  Respondent,  v.  F.  E.  STELLING*,  Appellant 

Appeal— Retusal  to  Settle  New  Tbial  Statement— Ezousable  Ne- 
glect —  Obdeb  Denying  Motion  fob  Beuev  —  Dismissal.  —  The 
ordinary  rule  that  mandamus  is  the  proper  remedy  for  refusal  to 
settle  a  statement  on  motion  for  a  new  trial  does  not  apply  to  a 
motion  for  relief  on  the  ground  of  excusable  neglect  in  failing  to 
deliver  the  proposed  statement  and  amendments  to  the  clerk  for  the 
judge  in  proper  time;  and  an  appeal  may  be  taken  from  an  order 
denying  such  motion,  upon  which  the  discretion  of  the  court  in 
denying  it  wiU  be  reviewed.    Such  appeal  will  not  be  dismissed. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Supe- 
rior Court  of  Santa  Clara  County  denying  a  motion  for  relief, 
under  section  473  of  the  Code  of  Civil  Procedure.  M.  H.  Hy- 
land,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  B.  Kerwin,  for  Appellant. 

Nicholas  Bowden,  for  Respondent. 

CXXXVIII.  Cal.-41 
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BEATTY,  C.  J. — This  is  a  motion  to  dismiss  defendant's 
appeal  from  an  order  of  the  superior  court  denying  his  motion 
for  relief  on  the  ground  of  surprise,  accident,  etc.,  under 
section  473  of  the  Code  of  Civil  Procedure.  The  case  is  this : 
After  judgment  in  favor  of  plaintiff,  defendant  gave  notice 
of  a  motion  for  a  new  trial,  to  be  based  upon  a  statement  of 
the  case.  In  due  time  a  draft  of  a  proposed  statement  was 
served,  to  which  amendments  were  proposed  by  plaintiflP. 
Defendant  refused  to  adopt  the  amendments,  and  applied  to 
the  court  to  settle  the  statement  When  the  matter  came  on 
for  hearing,  plaintiff  objected  to  the  settlement  upon  the 
ground  that  the  defendant  had  failed  to  deliver  his  proposed 
statement,  with  the  proposed  amendments,  to  the  clerk,  for  the 
judge,  within  the  time  prescribed  by  the  statute.  (Code  Civ. 
Proc.,  sec.  659.)  Upon  the  evidence  then  submitted  the  court 
sustained  plaintiff's  objection,  refused  to  settle  the  statement, 
and  dismissed  the  proceeding.  Three  days  thereafter  the 
defendant  gave  notice  of  a  motion  to  be  relieved  from  that 
order,  upon  the  ground  that  it  had  been  taken  against  him  by 
''surprise,  accident,  and  excusable  neglect."  (Code  Civ. 
Proc,  sec.  473.)  In  support  of  the  motion  he  filed  a  number 
of  afiSdavits,  and  at  the  hearing  adduced  other  evidence  in 
addition  to  that  upon  which  his  original  application  for  a 
settlement  of  the  statement  had  been  submitted.  The  court, 
however,  denied  the  motion  for  relief,  and  that  is  the  order 
from  which  this  appeal  is  taken. 

In  the  printed  briefs  the  motion  to  dismiss  is  based  upon 
two  grounds:  1.  That  the  refusal  to  settle  a  statement  is 
not  an  appealable  order,  and,  a  fortiori,  that  a  refusal  to 
vacate  such  an  order  cannot  be  appealable;  and  2.  That  if  a 
refusal  to  settle  is  appealable  the  appeal  must  be  taken  there- 
from directly,  and  cannot  be  prosecuted  from  the  order  in 
question  here,  which,  it  is  claimed,  is  in  substance  merely  a 
refusal  to  set  aside  an  order  itself  appealable.  In  the  oral 
argument  respondent  abandoned  the  first  proposition,  and 
contended,  on  the  authority  of  Stonesifer  v.  Armstrong,  86 
Cal.  594,  and  of  Stonesifer  v.  Kilburn,  94  Cal.  33,  that  the 
refusal  to  settle  a  statement  is  an  appealable  order.  We  re- 
gard those  decisions,  however,  as  resting  upon  a  ground  which 
distinguishes  them  from  a  long  series  of  earlier  and  later 
decisions  in  which  we  have  held  that  mandamtts  is  the  proper 
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and  exclusive  remedy  when  a  trial  judge  refuses  to  settle  a 
statement  which  it  is  his  duty  to  settle ;  that  is  to  say,  in  a  case 
where  the  moving  party  has  strictly  and  fully  complied  with 
the  requirements  of  the  statute  in  proposing  and  presenting 
the  statement  for  settlement.  (See  Pendergrass  v.  Cross,  73 
Cal.  475 ;  Landers  v.  Landers,  82  Cal.  480 ;  Hudson  v.  Hudson, 
129  Cal.  141;  Machado  v.  Kinney,  135  Cal.  354;  Whipple  v. 
Hopkins,  119  Cal.  349.)  These  decisions  we  consider  decisive 
of  the  proposition  that  a  wrongful  refusal  to  settle  a  statement 
is  not  the  subject  of  appeal,  but  is  to  be  corrected  by  a  writ  of 
mandate. 

But  when  the  party  seeking  the  settlement  has  not  strictly 
and  fully  complied  with  statutory  requirements  and  appeals 
to  the  court  for  relief  upon  the  ground  that  his  failure  has 
been  caused  by  surprise,  accident,  or  excusable  neglect,  and 
when  necessarily  the  granting  of  relief  rests  in  the  sound 
discretion  of  the  court,  a  different  case  is  presented.  In  such 
a  case  mandamus  is  a  wholly  inadequate  remedy,  because 
the  discretion  of  the  trial  court  may  not  be  coerced.  (Stone- 
sifer  V.  Armstrong,  86  Cal.  594.)  Its  exercise  of  discretion 
may,  however,  be  reviewed  on  appeal  from  the  order  denying 
relief.  (Stonesifer  v.  KUbum,  94  Cal.  33;  Banta  v.  Siller, 
121  Cal.  414.)  The  last-cited  case  was  in  every  essential  par- 
ticular the  exact  parallel  of  this,  the  only  difference  being, 
that  there  the  motion  for  relief  was  granted  by  the  trial  court, 
and  the  statement  settled.  The  motion  for  a  new  trial  was, 
however,  denied.  On  appeal  from  the  latter  order  both  orders 
were  reviewed,  the  former  affirmed  and  the  latter  reversed. 
In  the  case  of  Kdltschmidt  v.  Weber,  136  Cal.  675,  an  appeal 
from  an  order  granting  relief  on  the  ground  of  excusable 
neglect,  and  settling  a  statement,  was  dismissed  upon  the 
ground  that  it  was  reviewable  only  upon  an  appeal  from  an 
order  granting  or  refusing  a  new  trial.  This  was  in  accord- 
ance with  numerous  decisions  of  this  court  based  upon  the 
obvious  distinction  between  the  effect  of  settling  and  refusing 
to  settle  a  statement  on  motion  for  a  new  trial.  The  latter  is 
necessarily  final,  and  must  be  corrected,  if  at  all,  by  man- 
damns,  where  it  will  lie,  or  by  an  appeal,  where  mandamus 
is  not  available.  The  former  is  but  an  intermediate  step  in 
the  proceeding  which  culminates  in  an  order  granting  or  re- 
fusing a  new  trial,  and  can  only  be  reviewed  on  appeal  from 
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the  final  order.  There  is  no  want  of  harmony  in  these  various 
decisions  if  the  plain  distinction  between  the  cases  is  observed, 
and  the  right  of  defendant  to  prosecute  this  appeal  is  clearly 
sustained  by  the  decision  in  Stonesifer  v.  KUbum,  Bania  v. 
Siller,  and  Kdltschmidt  v.  Weher,  supra. 
The  motion  to  dismiss  is  denied. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  McFarland,  J.,  and 
Lorigan,  J.,  concurred. 


[8.  F.  No.  3074.    Department  Two.— March  19,  1903.] 

WALTER  S.   BKANN,   Appellant,   v.  A.   E.   BLUM.  Be- 

upondent. 

8alb  under  ExEonnoN  upon  Justice's  Judgment— Ck>LLATEBAL  Attack 
—Defects  in  Writ— Amendabilitt.— Where  a  sale  of  real  property 
under  execution  from  a  justice's  conrt  is  collaterally  attacked  for 
alleged  defects  in  the  writ,  it  appearing  that  the  execution  was 
issued  by  a  successor  in  office  of  the  justice  who  rendered  the 
judgment,  and  correctly  gives  the  name  of  the  justice  who  rendered 
the  judgment,  and  the  names  of  the  parties  thereto,  and  the  county 
in  which  it  was  rendered,  and  states  the  name  of  the  township  in 
the  title  of  the  writ  and  in  the  indorsement  thereupon,  errors  in 
stating  the  number  of  cents  in  the  amount  of  the  judgment,  and 
the  month  in  which  it  was  dated,  and  in  omitting  to  state  the 
township  in  describing  the  judgment,  and  to  fill  a  blank  after  the 
word  ''defendant"  in  the  writ,  do  not  vitiate  the  writ  or  the  sale 
thereunder,  but  are  amendable,  and  must  be  deemed  amended. 

Id.— Action  to  Quiet  Title— Findings  op  Superior  CJourt— Presump- 
tion.—Where  the  validity  of  the  execution  sale  is  involved  in  an  action 
to  quiet  title  brought  in  the  superior  court,  which  finds  that  the 
summons  was  issued  in  the  justice's  court,  and  was  served  upon 
the  defendant  in  the  action  brought  therein  by  the  constable  of  the 
township,  and  that  thereafter,  on  a  specified  date,  by  an  order 
duly  made  and  given,  the  said  justice  named  duly  rendered  judg- 
ment against  said  defendant  named,  it  will  be  presumed  in  favor 
of  the  findings  that  due  proof  of  the  facts  was  made  to  the 
superior  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Contra 
Costa  County.    William  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion. 
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Walter  S.  Brann,  Appellant,  in  pro.  per. 

The  execution  is  void  upon  its  face.  (Code  Civ.  Proc,  sees. 
902,  920;  Clark  v.  MiUer,  18  Barb.  269-271;  Place  v.  RUey, 
99  N.  Y.  1-4;  Sireeter  v.  Pra^,  4  Chand.  97;  Palmer  v. 
Crosby,  11  Gray,  47;  Stevens  v.  Choteau,  11  Mo.  322;  Porter 
V.  Haskell,  11  Me.  177;  Toof  v.  Bently,  5  Wend.  276.) 

B.  H.  Latimer,  for  Respondent 

There  is  suflBcient  to  identify  the  judgment,  and  the  execu- 
tion being  only  voidable  and  amendable,  it  cannot  be  attacked 
collaterally.  {Hunt  v.  Loucks,  38  Cal.  375;*  Franklin  v. 
Merida,  50  Cal.  289;  Newmark  v.  Chapman,  53  Cal.  557; 
Rowe  V.  Blake,  112  Cal.  637 ;  Wright  v.  Nostrand,  94  N.  Y.  31 ; 
Abels  V.  Westervelt,  15  Abb.  Pr.  230 ;  People  v.  Montgomery, 
18  Wend.  633;  Williams  v.  Hogeboom,  22  Wend.  648;  Graham 
V.  Price,  3  A.  K.  Marsh.  522;  *  Scribner  v.  Whitcher,  6  N.  H. 
63.») 

CHIPMAN,  C— Action  to  quiet  title.  Defendant  had 
judgment,  from  which  plaintiff  appeals  on  the  judgment-roll. 
It  appears  from  the  findings  that  at  the  commencement  of 
the  action  one  Chase,  was,  and  now  is,  the  owner  and  holder 
of  the  legal  title  of  the  premises  in  dispute ;  that  on  October 
27,  1893,  he  entered  into  an  agreement  with  one  Lorin  Brann 
to  sell  the  said  premises  to  him.  On  January  22,  1900,  Lorin 
Brann  conveyed  by  deed  to  plaintiff  all  his  interest  in  said 
land  and  said  contract,  and  plaintiff  is  now  the  owner  thereof. 
It  is  further  found  that  defendant  has  an  interest  in  said  land 
adverse  to  the  claim  of  plaintiff,  arising  out  of  the  following 
facts:  On  March  4,  1897,  one  S.  Blum  commenced  an  action 
before  Orlando  McCraney,  a  justice  of  the  peace  of  the  justice 
court  of  first  township,  Contra  Costa  County,  California, 
against  said  Lorin  Brann,  and  summons  was  served  March 
8,  1897;  **  afterwards,  to  wit,  on  the  twenty-sixth  day  of 
March,  1897,  by  an  order  duly  made  and  given,  the  said  Or- 
lando McCraney,  a  justice  of  the  peace  of  said  justice  court, 
duly  rendered  judgment  against  said  Lorin  Brann,  and  in 
favor  of  S.  Blum,  for  the  sum  of  $234.28,  and  costs  taxed  at 

» 99  Am.  Dec.  404.  •  23  Am.  Dec.  608. 

'13  Am.  Dec  199,  and  note. 
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$8.75";  thereafter  said  S.  Blum,  regularly  assigned  the  afore- 
said judgment  to  A.  E.  Blum,  defendant  herein ;  on  March 
27,  1897,  said  S.  Blum  duly  filed  an  abstract  of  judgment  in 
due  form  in  the  recorder's  oflSce  of  Contra  Costa  County.  On 
January  9,  1900,  "the  said  S.  Blum  caused  execution  to  be 
issued  out  of  the  said  justice  court  in  said  action  against  said 
Lorin  Brann,  by  D.  S.  Carpenter,  the  justice  of  the  said  court, 
and  the  official  successor  of  said  Orlando  McCraney,  in  said 
action  against  said  Lorin  Brann,  for  the  sum  of  $234.38,  in 
due  form  as  required  by  law  and  properly  signed  by  the 
justice  of  said  court,  which  execution  is  in  the  words  and 
figures  as  follows,  to  wit."  Then  follows  the  writ,  and  as 
appellant's  points  are  based  upon  certain  alleged  fatal  ir- 
regularities appearing  on  the  face  of  the  writ,  it  will  be  stated 
substantially  as  issued : — 

**In  the  Justice's  Court,  First  Township,  Contra  Costa 
County,  California: 

**The  People  of  the  State  of  California,  to  the  Sheriflf  or 
any  Constable  of  the  County  of  Contra  Costa,  greeting : 

**  Whereas,  a  judgment  was  rendered  before  Orlando  Mc- 
Craney, Justice  of  the  Peace  of  the  County  of  Contra  Costa, 
[the  township  does  not  appear  here,]  on  the  26th  day  of 
January,  A.  D.  1897,  [the  judgment  was  entered  March  26, 
1897,]  against  Lorin  Brann  and  in  favor  of  S.  Blum  for  the 
sum  of  $234.63  principal  [the  judgment  was  for  $234.28], 
with  .  .  .  interest,  and  $8.75  costs  of  suit  These  are,  tfiere- 
fore,  to  command  you,  the  said  constable,  that  out  of  the 
.  .  .  personal  property,  and  if  sufficient  personal  property 
cannot  be  found,  then  out  of  the  .  .  .  real  property  of  said 
defendant  ...  you  levy  and  cause  to  be  made,  by  distress 
and  sale,  the  said  amount  of  $234.63  with  interest,  $8.75  cost 
of  suit  with  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum  from  the  date  of  judgment,  and  $  •  .  .  accrued  costs, 
together  with  cost  that  may  accrue;  and  of  this  writ  make 
legal  service,"  etc.  ** Given  under  my  hand  this  9th  day  of 
January,  A.  D.  1900.  D.  S.  Carpenter,  Justice  of  the  Peace 
of  said  township.  Renewed  March  9,  1900.  D.  S.  Carpenter, 
Justice  of  the  Peace  of  said  township."  Endorsed  on  the 
back  as  follows:  ** Justice's  Court,  First  Township,  County  of 
Contra  Costa.    S.  Blum  v.  Lorin  Brann.    Execution.    Filed 


March,  1903.]  Bbann  v.  Blum.  647 

April  27th,  1900.  D.  S.  Carpenter,  Justice  of  the  Peace. 
B.  H.  Latimer,  Attorney." 

The  court  further  found  that  the  said  execution  was  served 
by  levying  the  same  on  the  land  in  question.  The  regularity 
of  the  service  and  of  the  subsequent  sale  under  the  execution 
is  not  disputed,  nor  is  the  due  issuance  of  a  certificate  of  sale 
to  plaintiff  drawn  in  question.  The  court,  as  conclusion  of 
law,  found  ''that  the  title  of  the  said  defendant,  A.  E.  Blum, 
is  superior  to  that  of  said  Walter  S.  Brann,''  and  the  latter  is 
entitled  to  no  relief  in  the  action.  Judgment  was  entered  ac- 
cordingly. 

Appellant's  contention  is,  that  the  findings  are  not  suffi- 
cient to  support  the  judgment^  for  the  reason  that  the  execu- 
tion is  void  on  its  face,  because, — 1.  It  does  not  conform  to  the 
requirements  of  section  902  of  the  Code  of  Civil  Procedure, 
in  that  there  is  an  entire  omission  from  the  execution  of  the 
township  of  the  justice  who  rendered  the  judgment;  2.  It 
cannot  be  determined  from  the  execution  whether  Blum's  or 
Brann's  property  is  to  be  levied  upon;  3.  The  execution  was 
issued  with  blanks,  to  be  filled  by  another  in  violation  of 
section  920  of  the  Code  of  Civil  Procedure ;  and  4.  The  execu- 
tion purports  to  be  issued  on  a  judgment  rendered  by  a  judi- 
cial officer  having  no  legal  existence. 

1.  The  attack  on  the  writ  here  is  collateral.  It  is  settled 
that  courts  have  the  power  to  amend  writs  when  defective  or 
irregular;  and  it  is  also  settled  that  if  the  writ  be  amendable, 
it  will  be  accorded  the  same  effect,  with  reference  to  acts  done 
in  execution  of  it,  as  if  it  had  been  amended.  {O'DonneU  v. 
Merguire,  131  Cal.  527,*  and  authorities  there  cited.)  The 
question  then  in  this  case  is,  as  was  the  question  in  the  case 
just  cited,  whether  the  writ  can  be  amended  in  the  particular 
pointed  out  If  so,  it  cannot  be  regarded  as  void ;  otherwise, 
it  must  be  so  regarded.  Appellant  concedes  that  an  error  in 
the  writ  in  stating  the  amount  of  the  judgment  is  amendable, 
and  so,  also  an  error  in  stating  the  date  of  the  judgment.  The 
defect  in  the  writ  principally  relied  on  is  the  alleged  **  omis- 
sion of  the  township  of  the  justice  who  rendered  the  judg- 
ment." Section  902  of  the  Code  of  Civil  Procedure  does  not 
provide  a  form  of  writ,  but  does  provide  that  **the  execution 
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must  be  directed  to  the  sheriff  or  to  a  constable  of  the  county, 
and  must  be  subscribed  by  the  justice  and  bear  date  the  day 
of  its  delivery  to  the  officer.  It  must  intelligently  refer  to 
the  judgment,  by  stating  the  names  of  the  parties,  and  the 
name  of  the  justice  before  whom,  and  of  the  county  and  the 
township  or  city  where,  and  the  time  when  it  was  rendered; 
the  amount  of  judgment,  if  it  be  for  money ;  and  if  less  than 
the  whole  is  due,  the  true  amount  due  thereon.  It  must  con> 
tain,  in  like  cases,  similar  directions  to  the  sheriff  or  con- 
stable as  are  required  by  the  provisions  of  title  IX  of  pari 
II  of  this  code  in  an  execution  to  the  sheriff." 

It  is  claimed  that  there  being  no  township  named  there  is 
nothing  by  which  the  court  can  amend ;  and  Clark  v.  Miller, 
18  Barb.  269,  is  cited  to  the  effect  ''that  where  there  is  noth- 
ing to  amend  by  the  court  has  no  power  of  amendment." 
O'Donnell  v.  Merguire,  131  Cal.  527,^  and  some  other  cases 
are  also  cited  to  the  point  that  an  omission  of  any  of  the 
parts  of  the  form  prescribed  by  the  code  makes  the  writ  void. 
It  is  difficult,  if  not  impracticable,  to  lay  down  a  general  rule 
by  which  in  all  cases  the  validity  of  an  execution  can  be 
measured,  and  its  qualities,  as  void  or  voidable,  readily  and 
accurately  ascertained.  (Hunt  v.  Loucks,  38  Cal.  372.*)  In 
O'Donnell  v.  Merguire,  131  Cal.  527,^  the  writ  was  declared 
void  because  the  person  who  issued  it  was  not  the  clerk  of  the 
court.  It  was  held  **that  the  subscription  of  the  clerk  is  an 
essential  part  of  the  writ,  without  which  there  is  no  execu- 
tion to  be  amended."  Appellant  claims  that  **all  the  require- 
ments of  section  902  are  peremptory,  and  must  be  complied 
with."  Yet  he  concedes,  and  the  cases  cited  hold,  that  the 
amount  of  the  judgment  stated  in  the  writ  may  be  amended ; 
so  also  the  date  of  the  judgment.  He  concedes,  arguendo, 
that  if  the  writ  had  stated  the  township  incorrectly  as  the 
fourth,  it  could  be  amended  to  show  it  was  the  first.  In  the 
case  of  Hunt  v.  Loucks,  38  Cal.  372,*  Mr.  Justice  Sanderson 
said:  ** Unless  it  appear  that  the  judgment,  execution  and  deed 
[certificate  here]  are  links  of  the  same  chain,  the  title  will 
fail.  But  a  question  of  variance  between  them  must  not  be 
confounded  with  the  question  of  their  validity.  The  two 
propositions  are  quite  separate  and  distinct.    The  former  is 
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a  question  of  identity  only,  the  latter  assumes  or  concedes  the 
identity  and  goes  only  to  the  validity  of  the  suspected  instru- 
ment." There  can  be  no  quei|tion  here  that  the  judgment 
referred  to  in  the  finding  is  the  same  judgment  as  that  re- 
ferred to  in  the  writ,  nor  can  there  reasonably  be  suggested 
any  doubt  that  the  Orlando  McCraney  mentioned  in  the  writ 
is  the  justice  who  rendered  the  judgment  as  justice  of  the 
peace  of  the  justice  court  of  first  township  of  Contra  Costa 
County  referred  to  in  the  findings  as  such.  The  identity  of 
the  judgment  referred  to  in  the  writ  fully  appears  by  the 
names  of  the  parties  to  the  action,  by  the  date  and  amount 
of  the  judgment,  which,  being  amendable,  are,  under  the 
rule,  deemed  to  be  amended  to  conform  to  the  truth;  by  the 
court  itself;  and  by  the  justice  which  the  findings  show  were 
the  court  and  justice  succeeded  to  by  Justice  of  the  Peace 
Carpenter.  With  all  these  proofs  of  identity  of  the  judg- 
ment we  are  asked  to  hold  the  writ  void  because  it  failed  to 
state  the  township,  and  this  because  it  is  claimed  the  omission 
cannot  be  supplied  by  amendment.  I  find  no  analogy  between 
the  case  here  and  O'DanneU  v.  Merguire,  where  some  person 
other  than  the  clerk  signed  the  writ,  the  result  being  that 
there  was  no  writ  to  amend.  Nor  in  the  case  cited  from  Bar- 
bour's reports,  which  was  a  writ  issuing  out  of  the  supreme 
court  on  a  judgment  rendered  in  the  court  of  common  pleas, 
the  court  holding  that  there  was  no  judgment  on  which  exe- 
cution could  issue  out  of  the  supreme  court,  and  therefore 
there  was  no  execution  to  amend.  Here  it  is  stated  in  the 
writ  that  the  '*  judgment  was  rendered  before  Orlando  Mc- 
Craney, Justice  of  the  Peace  of  the  County  of  Contra  Costa.*' 
The  writ  does  **  intelligibly  refer  to  the  judgment  by  stating 
the  names  of  the  parties,  and  the  name  of  the  justice  before 
whom  and  of  the  county  •  .  .  where,  and  the  time  when  it 
was  rendered,*'  and  '*the  amount  of  judgment,"  as  required 
by  section  902  of  the  Code  of  Civil  Procedure:  I  do  not  think 
the  rule  should  be  so  rigidly  applied  as  to  exclude  proof  of 
the  township,  for  there  is  something  to  amend  where  the  writ 
rightfully  issues,  as  this  one  did,  and  where  the  name  of  the 
justice  is  given  and  the  name  of  the  county  also  appears 
'* where  ...  it  [the  judgment]  was  rendered."  It  is  not 
the  case  "of  the  entire  omission,"  as  is  olaimed,  of  the  place 
where  the  judgment  was  rendered. 
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2.  This  being  so,  and  the  writ  being  treated  as  amended  in 
this  particular  {O'DoiineU  v.  Merguire,  131  Cal.  527/)  it  is 
not  amenable  to  the  further  objection  urged,  that  it  **  pur- 
ports to  be  issued  on  a  judgment  rendered  by  a  judicial  oflScep 
having  no  legal  existence." 

3.  As  to  the  point  that  ''it  cannot  be  determined  from  the 
writ  whether  Blum's  or  Brann's  property  is  to  be  levied 
upon,*'  the  answer  is,  that  the  writ  shows  on  its  face  that  the 
judgment  was  against  Brann,  and  directed  the  constable  to 
cause  to  be  made  by  sale  of  the  property  **of  said  defendant," 
the  amount  of  the  judgment.  It  is  reasonably  clear  that  the 
property  of  Brann  was  meant  to  be  sold.  The  constable 
would  not  levy  on  property  of  the  person  in  whose  favor  the 
judgment  was  entered,  and  the  writ  shows  that  this  person 
was  Blum,  and  not  Brann. 

4.  The  point  is  made  that  there  were  blanks  in  the  writ 
left  **to  be  filled  by  another,"  which  rendered  it  void.  (Code 
Civ.  Proc,  sec.  920.)  It  does  not  appear  that  the  blanks  were 
left  in  the  writ  **to  be  filled  by  another"  after  it  left  the  jus- 
tice. We  do  not  think  it  necessary  to  the  valid  execution  of 
the  writ  that  the  blank  after  the  word  '' defendant"  should 
be  filled ;  but  if  it  should  be,  it  may  be  done  by  way  of  amend- 
ment, and  that  would  be  done  by  the  court,  and  not  "filled 
by  another"  in  the  sense  of  the  code.  The  code  provision  is 
intended  to  prevent  persons  other  than  the  court  from  making 
changes  in  the  writ. 

5.  It  is  further  urged  that  the  findings  are  insufficient  be- 
cause it  nowhere  appears  from  them  that  Lorin  Brann,  after 
summons  was  served  on  him,  failed  to  appear  in  the  action, 
or  that  judgment  was  rendered  against  him  by  default.  Nor 
do  the  findings  show  that  the  case  was  ever  set  down  for  trial 
and  Brann  given  notice  thereof,  as  required  by  section  850 
of  the  Code  of  Civil  Procedure.  (Citing  Jones  v.  Justice's 
Court,  97  Cal.  523,  and  Kane  v.  Desmond,  63  Cal.  464,  to  the 
effect  that  the  jurisdiction  of  a  justice's  court,  being  special 
and  limited,  the  jurisdictional  facts  must  'be  shown.  To  like 
effect,  Cardwell  v.  Sabichi,  59  Cal.  490.)  The  finding  is,  that 
summons  issued  and  was  served  on  Brann  by  the  constable  of 
the  township  and  **that  afterwards — to  wit,  on  March  26, 
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1897, — ^by  an  order  duly  made  and  given,  the  said  [naming 
the  justice  of  the  peace]  duly  rendered  judgment  against 
said  Lorin  Brann,"  etc.  This  is  the  finding  of  the  superior 
court,  in  support  of  which  it  will  be  presumed  that  due  proofs 
were  made  to  that  court.  It  could  not  have  found  as  an  ulti- 
mate fact  that  an  order  was  **duly  given  and  made,"  under 
which  the  justice  **duly  rendered  judgment,"  without  tha 
evidence  which  appellant  claims  should  have  been  recited  in 
the  findings.  Assuming  that  the  evidence  was  essential,  we 
must  presume  that  it  was  before  the  court. 

We  conclude  that  the  findings  support  the  judgment,  and 
therefore  advise  its  afSrmance. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed     McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[8.  F.  No.  2248.    In  Bank.'-Marcli  19,  1903.] 

WARNER  BROTHERS  COMPANY,  Respondent,  v.  TINT 
FREUD,  Administratrix,  etc.,  et  al..  Appellants. 

IV)ESOU)snBK  OF  Mostoaos—Salb—Bedemption  by  One  Joint  Owner— 
Eqxtitable  Lien  iob  Beimbxtrsement.— A  redemption  hj  one  of 
several  joint  owners  from  a  sale  nnder  f oreclosare  of  a  mortgage 
has  the  effect  to  terminate  the  sale,  and  merely  gives  to  such  joint 
owner  an  equitable  lien  upon  the  interests  of  the  other  joint  owners 
for  reimbursement  of  their  proportion  of  the  money  paid,  with 
interest. 

Id.— Foreclosure  of  Equitable  Lien—Erroneous  Decree  of  Forfeit- 
ure—Sale Essential.— It  was  error  to  grant  a  strict  foreclosure  of 
such  equitable  lien,  so  as  to  forfeit  the  interests  of  the  other  joint 
owners  for  non-payment  within  a  time  fixed.  The  holder  of  such 
lien  has  no  legal  title;  and  the  only  proper  decree  is  for  a  sale  of 
such  interests  to  satisfy  the  lien,  if  the  amount  is  not  paid  within 
a  reasonable  time  to  be  fixed  by  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  A.  Belcher, 
Judge. 
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The  facts  are  stated  in  the  opinion. 

W.  S.  Goodfellow,  and  W.  B.  Bosley,  for  Appellant. 

The  plaintiff  has  merely  an  equitable  lien  for  contribution 
against  the  other  joint  owners.  (3  Sharswood  &  Budd's 
Leading  Cases,  88;  Titsworth  v.  Stout,  49  111.  78;*  Cox  v. 
Garst,  105  111.  342,  346-347;  Calkins  v.  Steinhach,  66  Cal.  117; 
Carpentier  v.  Brenham,  40  Cal.  221.)  Strict  foreclosure  can 
never  be  allowed,  unless  the  plaintiff  has  the  legal  title. 
{Moulton  V.  Cornish,  138  N.  Y.  133,  140-141 ;  Jones  on  Mort- 
gages, 5th  ed.,  sees.  1538-1541;  Kerr's  Supplement  to  Wiltsie 
on  Mortgage  Foreclosures,  sees.  826-827.)  The  only  appro- 
priate remedy  for  an  equitable  lien  is  to  order  the  sale  of  the 
interests  subject  thereto.  (Jones  on  Liens,  2d  ed.,  sees.  93, 
1102;  Story's  Equity  Jurisprudence,  13th  ed.,  sees.  1217, 
1233;  Titsworth  v.  Stout,  49  111.  78;*  Perkins  v.  UnitecU 
States  etc.  Co.,  16  Fed.  Rep.  513;  King  v.  Thompson,  9 
Pet  204,  222;  Perry  v.  Board  of  Missions  etc.,  102  N.  T.  99, 
106;  Price  v.  Palmer,  23  Hun,  504,  507;  Moulton  v.  Cornish, 
138  N.  Y.  133.) 

Hart  H.  North,  Henry  E.  Monroe,  and  W.  B.  Treadwell, 
for  Respondent. 

The  decree  as  made  is  in  accordance  with  authority.  (Cal- 
kins V.  Steinbach,  66  Cal.  117;  Young  v.  Williams,  17  Conn. 
393,  398;  Hubbard  v.  Ascutney  etc.  Co.,  20  Vt.  402; «  Taylor 
V.  Porter,  7  Mass.  355;  Lyon  v.  Bobbins,  45  Conn.  513,  524; 
Oiraldin  v.  Howard,  103  Mo.  40;  Watkins  v.  Eaton,  30  Me. 
529,  534-535;'  Freeman's  Cotenancy  and  Partition,  sec.  176; 
2  Jones  on  Mortgages,  sec.  1089 ;  Ooodenow  v.  Ewer,  16  Cal. 
461,  468;*  Keller  v.  Leuns,  53  Cal.  113;  FairchUd  v.  Mullan, 
90  Cal.  190;  Southern  Pac.  B.  B.  Co.  v.  Allen,  112  Cal.  455, 
462.) 

HAYNES,  C— Appeal  by  the  defendants  from  the  judg- 
ment upon  the  judgment-foil. 

In  1882,  Morris  Freud,  being  then  seised  of  certain  real 
estate  in  the  city  of  San  Francisco,  executed  a  mortgage 

1 95  Am.  Dec.  577.  ^50  Am.  Dec.  637. 
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thereon  to  the  German  Savings  and  Loan  Society,  to  secure 
the  payment  6f  his  promissory  note  for  the  sum  of  twelve 
thousand  five  hundred  dollars.  In  January,  1893,  he  died 
leaving  a  will,  whereby  he  devised  the  said  land  to  his  widow, 
the  defendant,  Tiny  Freud,  for  life,  with  remainder  in  fee  in 
equal  shares  to  his  five  children,  the  defendants  Rosa 
Vogelsdorf,  Hannah  Freud,  Emily  Eliaser,  Jacob  R.  Freud, 
and  Isaac  Freud.  In  October,  1897,  Jacob  R.  Freud  conveyed 
to  the  plaintiff  all  of  his  interest  in  said  land.  Isaac  Freud 
died  intestate  in  January,  1889,  and  the  defendant  Emma 
Freud  is  the  executrix  of  his  will.  Defendant  Tiny  Freud 
is  the  administratrix  with  the  will  annexed  of  the  estate  of 
said  Morris  Freud,  deceased. 

In  November,  1887,  said  German  Savings  and  Loan  Society 
commenced  proceedings  to  foreclose  its  said  mortgage,  and 
in  due  time  obtained  a  decree  of  foreclosure  of  its  said  mort- 
gage, and  on  May  31,  1898,  said  land  was  sold  thereunder 
to  the  mortgagee.  On  November  30,  1898,  the  plaintiff  re- 
deemed said  land  from  said  sale  by  paying  to  the  said  pur- 
chaser the  sum  of  $11,609.44,  and  the  defendants  not  having 
contributed  to  this  redemption,  plaintiff,  on  December  30, 
1898,  instituted  this  suit,  and  on  June  16,  1899,  obtained  a 
decree  requiring  defendants  to  pay  to  plaintiff  within  sixty 
days  thereafter  their  several  portions  of  the  money  paid  by  it 
to  redeem  said  land.  In  addition  to  the  facts  hereinbefore 
stated,  it  was  found  by  the  court  that  there  are  debts,  charges, 
and  expenses  of  administration  of  the  estate  of  Morris  Freud, 
deceased,  remaining  unpaid,  the  amount  of  which  is  unknown, 
and  that  no  final  account  of  administration  has  been  rendered ; 
that  Tiny  Freud  owns  a  life  estate  in  the  said  real  property ; 
and  that  the  value  of  the  whole  of  said  property  is  twenty- 
five  thousand  dollars;  and,  as  conclusions  of  law,  found  the 
several  amounts  that  the  life  tenant  and  the  several  remain- 
dermen should  pay,  and  further  found  that  Tiny  Freud,  as 
administratrix,  is  entitled  to  redeem  said  property  for  the 
benefit  of  the  estate  by  the  payment  to  plaintiff  of  the  amount 
paid  by  it  to  redeem  the  whole  of  the  land  with  interest  from 
the  date  of  redemption,  and  that  for  the  payment  of  each 
of  said  sums  the  plaintiff  holds  an  equitable  lien  on  the  inter- 
est of  each  of  said  defendants  in  said  property. 
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That  plaintiff  is  entitled  to  be  reimbursed  for  the  money 
paid  to  redeem  the  property,  and  has  an  eqtlitable  lien  on 
the  property  for  the  money  so  paid,  and  interest  thereon,  is 
not  disputed;  but  the  court  erred  in  granting  a  strict  fore- 
closure, whereby  the  title  to  the  land  would  be  forfeited  to 
and  vest  in  the  plaintiff  upon  the  failure  of  defendants  to 
pay  the  sums  severally  found  due  within  the  sixty  days  limit- 
ed therefor.  (For  a  brief  historical  account  of  the  nature  and 
uses  of  the  remedy  by  strict  foreclosure,  see  Jones  on  Mort- 
gages, sec.  1538.)  It  was  the  natural  remedy  upon  a  mortgage 
when  it  was  regarded  as  a  conditional  sale  of  the  land  rather 
than  as  a  mere  security.  But  when  a  mortgage  came  to  be 
regarded  as  a  mere  security  for  the  debt,  not  vesting  any  title 
to  the  land  in  the  mortgagee,  but  creating  a  lien  simply,  the 
natural  remedy  for  the  breach  of  the  contract  to  pay  was  to  sell 
the  property  and  apply  the  proceeds  to  the  payment  of  the 
debt,  as  in  this  way  the  debtor  would  have  the  benefit  of 
the  estate  when  this  was  of  greater  value  than  the  debt,  and  if 
less,  the  mortgagee  would  have  a  claim  for  the  deficiency. 
The  remedy  by  strict  foreclosure,  in  the  case  of  common-laW 
mortgages,  is  closely  analogous  to  actions  to  quiet  title  where 
the  plaintiff  holds  the  legal  title  and  seeks  to  remove  some 
claim  asserted  against  it.  So  strict  foreclosure  is  often  resort- 
ed to  in  cases  of  land  contracts  where  the  vendor  has  retained 
the  title  and  the  vendee  has  failed  to  perform  his  contract 
In  such  case  the  court  finds  the  amount  unpaid,  and  decrees 
that  it  be  paid  on  or  before  a  day  stated,  and  upon  failure  to 
make  the  payment  that  defendant's  equity  be  foreclosed. 
Generally  speaking,  in  cases  of  strict  foreclosure,  the  plaintiff 
must  have  title  against  which  the  defendant  has  or  asserta 
some  equity.  An  exception  to  this  general  rule  is  the  case 
of  Wilson  V.  Oeisler,  19  111.  49,  where  strict  foreclosure  was 
held  proper  in  the  case  of  a  mortgage  given  for  the  entire 
purchase  money,  when  the  value  of  the  premises  is  not  more 
than  the  mortgage  debt,  and  the  mortgagor  does  not  appear; 
but  the  correctness  of  that  decision,  I  think,  may  well  be 
doubted. 

Here  the  plaintiff  does  not  claim  that  it  acquired  any  title 
to  the  land  by  its  redemption  from  the  sale  to  the  bank.  While 
a  qualified  legal  title  may  have  vested  in  the  bank  upon  the 


March,  1903.]        Warner  Bros.  Co.  v.  Freud.  655 

sale, — a  title  on  condition,  and  subject  to  defeasance  by 
redemption  {Pollard  v.  Harlow,  ante,  390), — ^yet  as  the 
plaintiff  was  not  a  redemptioner  as  that  term  is  used 
in  section  703  of  the  Code  of  Civil  Procedure,  he  is  not 
substituted  to  the  full  rights  of  the  bank  and  entitled 
to  a  deed  without  a  resale  under  that  section,  and  by  his 
redemption  the  sale  was  set  at  large,  leaving  the  land  subject 
to  a  lien  in  his  favor.  In  Estate  of  Freud,  131  Cal.  667,  673,^ 
in  speaking  of  the  effect  of  the  sale  and  redemption,  this 
court  said :  **The  effect  of  this,  in  the  legal  aspect  of  the  case, 
was  simply  to  terminate  *the  effect  of  the  sale,'  thus  restoring 
the  property  to  the  estate,  but  reviving  the  lien  of  the  mort- 
gage for  the  benefit  of  the  party  redeeming.  (Code  Civ.  Proc., 
sec.  703.)  The  appellant  (plaintiff  in  this  case)  acquired 
no  title,  but  an  equitable  lien  only,  by  subrogation  to  the 
lien  of  the  mortgagee."  The  redemption  having  been  made  by 
a  successor  in  interest  of  the  mortgagor,  the  effect  of  the  sale 
is  terminated. 

Respondent  cites  Calkins  v.  Steiniach,  66  Cal.  117,  in  sup- 
port of  the  judgment  here  appealed  from.  The  facts  in  that 
case  were  similar  to  the  facts  in  the  present  case,  and  the 
court  below  adjudged  the  plaintiff  the  owner  in  fcQ  of  the 
entire  lands,  and  "that  the  defendants  be  forever  barred  from 
setting  up  any  claim  to  said  lands."  This  judgment  was 
reversed;  and  the  court,  speaking  by  Ross,  J.,  after  stating 
that  the  plaintiff  held  an  equitable  lien  upon  all  of  Steinbach's 
interest,  said:  **To  enforce  the  relative  rights  and  obligations 
of  the  respective  parties,  it  is  necessary  that  this  amount  be 
judicially  ascertained,  a  day  fixed  within  which  it  may  be 
paid,  and  a  decree  to  the  effect  that  in  default  of  such  pay- 
ment, defendant  be  forever  foreclosed  of  all  right  or  interest 
in  the  land."  No  authority  was  cited  in  support  of  this  prop- 
osition, nor  was  the  question  discussed,  or  any  reference 
made  to  prior  decisions  in  this  court  declaring  that  strict  fore- 
closures "are  unknown  to  our  law,"  and  that  the  mortgagee 
can  in  no  case  in  this  state  become  the  owner  of  the  mortgaged 
premises,  except  by  purchase  upon  sale  under  judicial  decree. 
(McMillan  v.  Richards,  9  Cal.  365 ;  ■  Ooodenow  v.  Ewer,  16 
Cal.  461 ;  •  Lord  v.  Morris,  18  Cal.  489,  and  cases  there  cited.) 

'  82  Am.  St.  Kep.  407.  •  76  Am.  Dec  540. 

'  70  Am.  Dee.  655,  and  note. 
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The  judgment  should  be  modified  to  the  effect  that  in  de- 
fault of  payment  within  a  reasonable  time  to  be  fixed  by  the 
court,  the  property  described  in  the  complaint  be  sold  and  the 
proceeds,  or  so  much  thereof  as  may  be  necessary,  be  applied 
to  the  payment  of  the  amount  due  plaintiff,  and  the  surplus, 
if  any,  be  paid  to  Tiny  Freud,  as  administratrix  with  the  will 
annexed  of  Morris  Freud,  deceased. 

Chipman,  C,  and  Cooper,  C,  concurred* 

For  the  reasons  given  in  the  foregoing  opinion  it  is  ordered 
that  the  judgment  be  modified  to  the  effect  that  in  default 
of  payment  within  a  reasonable  time  to  be  fixed  by  the  court, 
the  property  described  in  the  complaint  be  sold  and  the  pro- 
ceeds, or  so  much  thereof  as  may  be  necessary,  be  applied  to 
the  payment  of  the  amount  due  plaintiff,  and  the  surplus,  if 
any,  be  paid  to  Tiny  Freud,  as  administratrix  with  the  will 
annexed  of  Morris  Freud,  deceased,  and  that  when  so  modi- 
fied, said  judgment  stand  affirmed. 

Van  Dyke,  J.,   Angellotti,  J.,  Shaw,  J., 
McFarland,  J.,  Lorigan,  J.,       Henshaw,  J. 

Beatty,  C.  J.,  concurred  in  the  judgment. 


[S.  F.  No.  2838.    In  Bank.-March  20,  1903.] 

SUSAN  M.  FAY;  Respondent,  v.  HENRIETTA  STEUBEN- 
RAUCH  et  al..  Defendants,  A.  M.  QUINN,  Appellant. 

DxcBEB  OF  roRECLOsuRE— Appeal— Transfbe  of  Interest— Death  of 
Nominal  Appellant— Substitution.— Where,  pending  an  appeal 
from  a  decree  of  foreclosure,  the  mortgaged  land  was  conveyed 
hy  the  owner,  and  the  appellant  subsequently  died,  the  transferee 
may  be  substituted  in  this  court  for  the  deceased  appellant,  whose 
estate  has  no  interest  in  the  outcome  of  the  litigation*  In  general, 
where  practicable,  the  substitution  should  first  be  made  in  the 
lower  court,  and  when  the  substitution  is  first  obtained  in  this 
court,  it  should  also  be  made  in  the  superior  court. 
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APPLICATION  for  the  substitution  of  parties  pending  an 
appeal  from  a  judgment  of  the  Superior  Court  of  Napa 
County.  B.  D.  Ham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

.W.  H.  Barrows,  for  Appellants. 

Theo.  A.  Bell,  and  A.  0.  Colton,  for  Respondent. 

HENSHAW,  J. — This  is  an  application  for  the  substitution 
of  S.  P.  Lunt,  as  appellant,  in  place  and  stead  of  A.  M.  Quinn. 
In  support  of  the  application,  it  is  made  to  appear  that  the 
action  was  to  foreclose  a  mortgage  executed  by  defendant 
Steubenrauch  upon  lands  which  were  subsequently  conveyed 
to  the  defendant  Quinn.  After  decree  of  foreclosure  and 
appeal  to  this  court  therefrom,  defendant  Quinn  conveyed 
the  land  to  S.  P.  Lunt,  and  subsequent  to  this  conveyance 
died.  There  has  been  no  administration  upon  the  estate  of 
Quinn,  and  the  estate  is  no  longer  interested  in  the  outcome 
of  the  litigation. 

Section  385  of  the  Code  of  Civil  Procedure,  providing  that 
the  court  may  allow  the  person  to  whom  the  transfer  is  made 
to  be  substituted  in  the  action  or  proceeding,  is  a  permissive 
statute,  and  appeals  to  the  discretion  of  the  court  (Emerson 
V.  McWhirter,  128  Cal.  268.)  Under  the  facts  shown,  this 
discretion  will  be  properly  exercised  by  an  order  of  substitu- 
tion as  prayed  for.  It  is  proper  to  add,  however,  that  in  every 
case  of  appeal  to  this  court  the  cause  is  removed  from  the 
superior  court  only  for  the  purpose  and  only  to  the  extent 
of  giving  full  and  complete  jurisdiction  to  this  court  of 
such  matters  as  are  properly  cognizable  upon  appeal.  Ta 
the  end  that  the  record  in  the  trial  court  may  be  kept  straight, 
and  vexatious  questions  as  to  liens  upon  property,  liability 
for  costs,  and  the  like,  may  be  avoided,  in  the  generality  of 
cases  the  proper  procedure  would  be  to  obtain  the  order  of 
substitution  in  the  first  instance  from  the  trial  court,  and 
make  application  to  this  court  for  like  substitution  upon  pres- 
entation of  such  order ;  and  in  every  case  where  the  substitu- 
tion is  obtained  first  in  this  court,  the  regular  and  orderly 

CXXXVIII.  Cal.— « 
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procedure  dictates  that  a  like  substitution  should  be  made  in 
the  superior  court.    (Reay  v.  Hcazelton,  128  Cal.  335.) 

It  is  ordered  that  S.  P.  Lunt  be  substituted  as  appellant  in 
the  above-entitled  cause  in  place  of  A.  M.  Quinn. 

McFarland,  J.,  Shaw,  J.,  Van  Dyke,  J.,  Angellotti,  J.,  and 
Lorigan,  J.,  concurred. 


[S.  F.  No.  2717.    In  Bank.— March  20,  1903.] 

ANNIE  FRANCISCA  DEARBORN,  Respondent,  v.  GRAND 
LODGE  OF  ANCIENT  ORDER  OF  UNITED  WORK- 
MEN, Appellant. 

UNrrao  Workmen— Beneficiary  Certificate— Statute  of  Limitations 
—Acknowledgment  bt  Corporation— Action  of  Board  of  Arbi* 
TRATiON.— Where  the  only  defense  to  an  action  upon  a  beneficiary 
certificate  by  the  wife  of  a  deceased  member  of  a  grand  lodge  of 
the  Ancient  Order  of  Workmen  relates  to  the  statute  of  limitations, 
a  formal  judicial  acknowledgment  of  the  indebtedness  of  the  eor- 
poration  to  the  plaintiff,  made  and  signed  by  its  authorised  board 
of  arbitration,  upon  petition  of  the  beneficiary  for  their  action  under 
the  rules  of  the  order,  whose  decision,  being  unappealed  from, 
became  final  and  conclusive,  is  a  binding  act  of  the  corporation, 
which  takes  the  case  out  from  the  operation  of  the  statute  of 
limitations. 

Id.— Signature  of  Corporation— Delivery  of  Promise— Possession  of 
Beoord.— It  is  not  necessary  that  the  name  of  the  corporation  should 
be  subscribed  to  its  written  record  or  memorial  of  its  acts.  It  i« 
enough  that  the  record  shows  upon  its  face  that  it  is  the  act  of  the 
corporation.  Nor  need  the  acknowledgment  or  promise  to  pay  the 
certificate  be  delivered  to  the  beneficiary;  nor  is  it  essential  that 
she  should  have  the  possession  of  the  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

[William  H.  Jordan,  and  Walter  S.  Brann,  for  Appellant 

There  is  no  acknowledgment  signed  by  the  party  sought  to 
be  charged  to  prevent  the  running  of  the  statute  of  limita- 
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tions.  (Code  Civ.  Proc,  see.  360.)  There  was  no  neces- 
sity for  a  resort  to  the  action  of  the  order.  (Orimbley  ▼. 
Harrold,  125  Cal.  24-30;  Daniher  v.  Grand  Lodge,  10  Utah, 
110.) 

J.  N.  Young,  for  Respondent. 

Courts  will  not  take  jurisdiction  until  the  remedies  pro- 
vided for  in  the  benefit  society  have  been  exhausted.  (Niblack 
on  Benefit  Societies  and  Accident  Insurance,  2d  ed.,  pp.  214, 
215,  217,  223;  Levy  v.  Magnolia  Lodge,  110  Cal.  297;  Robin^ 
son  V.  Templar  Lodge,  117  Cal.  370.*)  The  moneys  payable 
out  of  the  funds  of  a  fraternal  organization  are  held  by  it  in 
a  fiduciary  capacity.  (Niblack  on  Benefit  Societies  and  Acci- 
dent Insurance,  pp.  197,  247,  592.)  The  action  taken  by  the 
board  of  arbitration  of  the  grand  lodge  is  a  sufficient  ac- 
knowledgment by  the  corporation,  and  waives  the  statute  of 
limitations.  (Niblack  on  Benefit  Societies  and  Accident  In- 
surance, p.  617.)  It  was  not  necessary  that  the  action  of  the 
corporation  to  bind  it,  should  be  signed  by  its  name.  (2  Cook 
on  Stock  and  Stockholders  and  Corporation  Law,  3d  ed.,  p. 
1092;  Auzerais  v.  Naglee,  74  Cal.  60,  69;  Tuggle  v.  Minor, 
76  Cal.  96,  101.) 

HAYNES,  C— In  July,  1879,  Sidney  James  Smith  became 
a  member  of  said  order  of  United  Workmen,  and  there  was 
issued  to  him  by  the  defendant  a  beneficiary  certificate  in  the 
sum  of  two  thousand  dollars,  payable  to  his  wife,  Annie  Fran- 
cisca  Smith,  upon  his  death.  After  Smith's  death  his  widow, 
the  plaintiff,  married  one  Dearborn,  and  prosecutes  this  action 
to  recover  the  amount  of  the  said  beneficiary  certificate.  The 
defendant  appeared  and  demurred  to  the  complaint,  the  de- 
murrer was  overruled,  and  defendant  having  declined  to 
answer,  judgment  was  entered  for  the  plaintiff,  and  defend- 
ant appeals. 

The  beneficiary  certificate  upon  which  this  action  is  based 
was  issued  July  16,  1879.  In  October,  1882,  said  member, 
Sidney  James  Smith,  left  his  family,  consisting  of  the  plain- 
tiff and  one  child,  in  San  Francisco,  and  went  to  Canada  in 
search  of  employment.  Several  letters  were  written  by  him 
~  59  Am.  St.  Bep.  193,  note. 
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to  his  said  wife  after  his  depaitorey  but  he  was  not  heard 
from  after  September  1,  1898,  at  which  date  he  left  his 
brother's  residence  in  Canada.  Shortly  thereafter  a  man, 
supposed  to  be  said  Sidney  James  Smith,  was  found  drowned 
in  the  Welland  Canal,  and  it  was  alleged  in  the  complaint 
'Hhat  said  Sidney  James  Smith  is  now  dead  and  has  been  dead 

ever  since  the day  of  September,  1883,"  since  which 

time,  it  was  farther  alleged,  he  had  not  been  heard  from. 
Defendant's  principal  ground  of  demurrer  is  that  plaintiff's 
cause  of  action  is  barred  by  section  337  of  the  Code  of  Civil 
Procedure.  — 

The  complaint  further  alleged,  however,  that  at  the  annual 
session  of  the  defendant  grand  lodge,  beginning  April  4, 1899, 
the  plaintiff  presented  her  petition  to  the  defendant  setting 
forth  the  membership  and  death  of  said  Smithy  and  asking 
that  payment  be  made  to  her,  as  such  beneficiary,  of  said 
sum  of  two  thousand  dollars  specified  in  the  said  certificate  so 
issued  to  said  Smith ;  that  thereupon  the  defendant  appointed 
a  special  committee  (No.  1),  to  investigate  the  claim  of  the 
plaintiff,  to  hear  testimony  and  to  report  the  same  with  its 
findings  thereon  to  the  grand  lodge  at  its  then  session;  that 
said  committee  then  heard  the  evidence,  and  duly  made  and 
filed  its  report  and  conclusions  or  findings,  to  the  effect  that 
said  Sidney  J.  Smith  came  to  his  death  by  drowning  in  Sep- 
tember, 1883,  and  that  plaintiff  is  entitled  to  receive  and  have 
paid  to  her  by  said  grand  lodge  said  sum  of  two  thousand 
dollars,  upon  the  execution  by  her  of  a  bond  of  indemnity; 
''that  said  report  and  conclusions  of  said  special  committee 
No.  1,  thereafter  and  during  said  annual  session  of  said  grand 
lodge,  came  up  for  hearing  and  consideration,  and  after  due 
consideration  the  said  grand  lodge,  without  modification  or 
amendment  thereof,  adopted  said  report  and  conclusions 
wholly  and  as  the  same  were  reported  to  said  grand  lodge  as 
hereinbefore  set  forth." 

It  is  further  alleged  that  the  twenty-third  annual  meeting^ 
of  the  defendant  grand  lodge  was  held  April  3, 1900,  at  which 
the  plaintiff  again  presented  her  said  claim,  having  obtained 
a  bond  of  indemnity  in  the  sum  of  three  thousand  dollars, 
in  due  form,  executed  by  the  Fidelity  and  Deposit  Security 
Company,  and  said  claim  was  thereupon  duly  referred  to  the 
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board  of  arbitration  of  said  defendant  lodge,  which  board 
thereafter  reported  as  follows,  as  appears  from  the  published 
journal  of  proceedings  of  the  defendant  had  at  its  said  an- 
nual session: — 

"To  the  Grand  Master  Workman,  OflScers  and  Brothers  of 
the  Grand  Lodge,  A.  0.  U.  W.,  of  California: — 

**Your  committee  on  arbitration  to  whom  was  referred 
document  No.  9,  the  matter  of  Sidney  J.  Smith,  formerly  a 
member  of  Valley  Lodge  No.  30,  A.  0.  U.  W.,  beg  leave  to 
report  that  they  have  duly  considered  the  same  and  find  that 
at  the  last  session  of  the  grand  lodge,  an  application  was  made 
by  the  widow  of  our  late  brother,  Sidney  James  Smith,  to 
have  paid  to  her  the  amount  payable  under  and  by  virtue  of 
the  beneficiary  certificate  of  said  Brother  Smith. 

"That  a  special  committee  was  duly  appointed  by  the  grand 
lodge  to  consider  the  matter,  and  after  full  and  careful  in- 
vestigation that  special  committee  made  and  returned  their 
report,  which  is  found  in  the  proceedings  of  the  last  session 
of  this  grand  lodge  on  pages  184  to  186. 

"That  the  said  special  committee  reported,  as  its  conclu- 
sions, as  follows : — 

"That  the  said  Sidney  J.  Smith  came  to  his  death  by 
drowning  in  the  month  of  September,  1883,  and  that  your 
petitioner  herein,  Annie  F.  Smith  (now  Dearborn),  who  is 
named  as  beneficiary  in  said  beneficiary  certificate,  is  entitled 
to  receive  and  to  have  paid  to  her  by  this  grand  lodge  the 
sum  of  two  thousand  ($2,000)  dollars  payable  to  her  under 
said  beneficiary  certificate. 

"We,  therefore,  recommend  that  this  grand  lodge  pay  to 
said  Annie  F.  Smith  (now  Dearborn)  the  sum  of  two  thousand 
($2000)  dollars  upon  her  executing  and  delivering  ^o  this 
grand  lodge  a  bond  in  due  form  signed  by  two  good  and  suffi- 
cient sureties  to  be  approved  by  the  finance  committee  agree- 
ing to  indemnify  this  grand  lodge  against  any  and  aU  loss  by 
reason  of  the  payment  of  the  same  to  her,  and  which  report 
was  adopted  by  the  grand  lodge.  (See  page  203,  Grand 
Lodge  Proceedings,  1899.) 

"Your  committee  further  find  that  subsequent  to  the  ad- 
journment of  this  grand  lodge  the  widow  of  said  Sidney  J. 
Smith  as  such  beneficiary,  procured  a  bond  from  the  Fidelity 
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and  Deposit  Security  Company  carrying  on  business  in  this 
city,  iu  due  form  and  in  the  sum  of  three  thousand  dollars 
($3000),  to  which  bond  it  appears  there  was  no  objection 
either  as  to  form  or  sufficiency,  and  we  find  that  the  said  bene- 
ficiary has  fully  complied  with  the  directions  of  this  grand 
lodge  at  its  last  session  and  has  done  everything  required  to 
be  done  on  her  part. 

'*We,  therefore,  recommend  that  the  same  or  a  similar 
bond  be  submitted  to  the  incoming  grand  master  for  his  ap- 
proval, and  that  thereupon  the  said  sum  of  two  thousand 
dollars  ($2000)  be  paid  to  the  said  beneficiary.  P.  Adams, 
D.  S.  Hirshberg,  J.  P.  Jarman,  C.  F.  Curry,  board  of  arbi- 
tration." 

It  is  further  alleged  that  section  90  of  the  constitution  of 
the  defendant  grand  lodge,  provides  as  follows : — 

**  Arbitration.  Five  past  master  workmen,  to  be  appointed 
by  the  grand  master  workman,  shall  constitute  a  board  of 
arbitration  to  hear  and  determine  all  controverted  questions 
which  may  arise  as  to  the  disbursement  of  the  beneficiary 
fund  under  the  control  of  the  grand  lodge.  In  this  board  is 
vested  the  jurisdiction  to  hear  and  determine  all  controversies 
as  to  the  liability  of  the  grand  lodge  for  any  claim  made 
against  it  by  those  claiming  to  be  the  beneficiaries  of  de- 
ceased members,  and  also  as  to  who  are  entitled  as  benefi- 
ciaries when  confiicting  claims  are  set  up,  and  the  decision  of 
a  majority  of  said  board  shall  be  final  and  conclusive ;  subject, 
however,  to  appeal  to  the  grand  and  supreme  lodge,  as  pro- 
vided in  section  33,  constitution  of  the  supreme  lodge.  It 
being  the  purpose  and  intention  of  this  provision  that  all 
these  rights  shall  be  thus  determined  without  recc 
the  courts  of  law." 

The  constitution  further  provides  that  an  appeal  may  be 
taken  from  the  action  of  the  board  of  arbitration  to  the  grand 
lodge  and  to  the  supreme  lodge,  within  sixty  days,  and  that  if 
no  appeal  is  taken  "such  claims  as  are  allowed  by  the  board, 
or  grand  lodge  upon  appeal,  shall  be  paid  without  awaiting 
further  action  of  the  grand  lodge."  No  appeal  was  taken 
from  the  action  of  the  board  of  arbitration,  and  a  sufficient 
bond  of  indemnity  was  submitted  and  delivered  to  the  grand 
master. 


March,  1903.]      Dearborn  v.  Grand  Lodge  A.  0.  U.  W.     663 

No  question  is  made  by  appellant  as  to  the  regularity  and 
validity  of  the  beneficiary  certificate  issued  to  Smith,  nor  as 
to  the  compliance  by  him  with  all  the  conditions  relating 
thereto,  nor  that  defendant  would  have  been  liable  thereon 
to  the  plaintiff  if  her  action  had  been  brought  within  four 
years  after  her  husband's  death;  but  defendant's  contention 
is  that  **the  proceedings  set  forth  in  the  complaint  as  having 
been  taken  by  the  grand  lodge  do  not  evidence  a  writing,  and 
that  even  if  they  did  they  are  not  signed  by  the  party  to  be 
charged/'  This  contention  is  without  merit.  The  defendant 
is  a  corporation,  an  artificial  person.  It  cannot  sit  down  and 
write  its  name.  It  acts  through  its  members,  or  oflScers,  or 
agents.  ''It  has  always  been  held  that  a  corporation  may 
give  its  assent  to  a  contract  by  vote  of  its  shareholders  or 
members,  at  a  meeting  duly  convened.'*  (Morawetz  on  Cor- 
porations, sec.  337.)  Here  all  that  the  corporation  did  was 
written  down — recorded — ^by  its  authorized  officers,  and  their 
act  in  so  doing  was  the  act  of  the  corporation.  It  is  not 
necessary  that  the  name  of  the  corporation  should  be  sub- 
scribed to  its  written  record  or  memorial  of  its  acts.  It  is 
enough  that  the  record  show  upon  its  face  that  it  is  the  act 
of  the  corporation.  (See,  Auzerais  v.  Naglee,  74  Cal.  69,  and 
cases  there  cited.)  Here,  the  constitution  vested  in  the  board 
of  arbitration  *'the  jurisdiction  to  hear  and  determine  all 
controversies  as  to  the  liability  of  the  grand  lodge  for  any 
claim  made  against  it  by  those  claiming  to  be  beneficiaries 
of  deceased  members,"  subject  only  to  an  appeal  taken  to  the 
grand  lodge  or  to  the  supreme  lodge.  Plaintiff's  claim  was 
referred  to  said  board  of  arbitration,  and  its  report  thereon 
was  signed  by  the  members  of  that  board,  and  no  appeal  hav- 
ing been  taken  therefrom,  its  action  was  final  and  conclusive. 
That  board  declared  that  plaintiff  ''is  entitled  to  receive  and 
have  paid  to  her  by  this  grand  lodge  the  said  sum  of  two 
thousand  dollars  payable  to  her  under  said  beneficiary  cer- 
tificate." Here  was  a  distinct  and  unequivocal  admission  of 
the  liability  of  the  defendant  which  implied  a  promise  to 
pay  it  The  name  of  the  grand  lodge  appeared  in  the  ac- 
knowledgment, and  the  signature  of  the  members  of  the  board 
was,  under  the  provisions  of  the  constitution,  a  signing 
by  the  grand  lodge,  and  this  action  of  the  board  could  only 
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be  changed  or  annulled  by  an  appeal,  and  no  appeal  was 
taken. 

It  is  said,  however,  that  no  acknowledgment  or  new  prom- 
ise was  delivered  to  the  plaintiflE.  The  proceeding  before  the 
board  of  arbitration,  however,  was  a  judicial  proceeding  to 
which  the  plaintiff  was  a  party,  and  was  taken  upon  her  peti- 
tion, and  the  record  was  made  for  her  benefit  It  was  not  a 
promise  to  a  stranger,  or  third  party,  but  to  her,  and  the 
possession  of  the  record  by  her  is  not  essential. 

No  other  matters  require  notice.  The  demurrer  was  prop- 
erly overruled,  and  the  judgment  should  be  affirmed. 

Smith,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

McFarland,  J.,      Henshaw,  J.,      Lorigan,  J., 
Van  Dyke,  J.,       Shaw,  J., 
Angeilotti,  J.,        Beatty,  C.  J. 


[Sac.  No.  962.    Department  Two.— March  21,  1903.] 

J.  W.  C.  POGUE,  Respondent,  v.  KAWEAH  POWER  AND 
57ATER  COMPANY,  Appellant. 

Contract  fob  Watee  Rights— Breach— Agreement  to  Convey— Pen- 
alty-Liquidated  Damages- Belief  in  Equity.— An  agreement  hj 
the  defendant,  in  consideration  of  certain  rights  granted  by  the 
plaintiff,  to  divert  a  specified  amount  of  water  from  a  river,  through 
a  ditch  to  be  completed  to  a  certain  point  by  ascertain  time,  and  to 
continuously  and  perpetually  deliver  the  same  to  plaintiff  at  that 
point,  and,  in  case  of  failure  to  do  so,  to  convey  certain  rights  to 
the  plaintiff,  is  not  to  be  construed  as  providing  for  a  penalty, 
which  a  court  of  equity  cannot  enforce,  but  is  to  be  construed  as 
providing  for  such  conveyance  as  liquidated  damages*,  and  equity 
will  compel  such  conveyance  where  there  is  a  substantial  breach 
of  the  contract  by  the  defendant. 

Id.— Determination  of  Liquidated  Damages— Afpuoation  of  Rule.— 
In  applying  the  well-settled  rule  of  construction  for  the  determina- 
tion of  liquidated  damages,  as  against  a  penalty,  where  the  damages 
are  uncertain  and  not  measurable  by  any  exact  pecuniary  standard, 
there  is  no  difference  between  agreeing  to  pay  a  stipulated  sum  of 
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money,  and  agreeing  to  do  any  other  act,  sucli  as  giving  a  piece  of 
property  for  a  breach  of  contract,  with  respect  to  "which  the  result- 
ing damages  are  uncertain  and  not  susceptible  of  computation  and 
compensation  in  an  action  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County.    William  0.  Minor,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Maurice  E.  Power,  Charles  G.  Lamberson,  and  John  D, 
Pope,  for  Appellant. 

The  court  cannot  enforce  a  penalty  or  forfeiture.  (Civ. 
Code,  sec.  3369;  Keller  v.  Letuis,  53  Cal.  Ill,  118;  McCormack 
V.  Rossi,  70  Cal.  474.) 

Alfred  Daggett,  for  Respondent 

This  is  a  case  of  stipulated  damages  for  breach  of  contract, 
it  being  impracticable  or  extremely  difficult  to  fix  the  actual 
damages.  (Civ.  Code,  sec.  1671;  Parsons  v.  SmUie,  97  Cal. 
647,  654,  656.)  The  judgment  enforcing  the  conveyance  as 
stipulated  was  warranted.  {Liehrand  v.  Otto,  56  Cal.  242; 
Wolverton  v.  Baker,  86  Cal.  592 ;  Klauber  v.  San  Diego  Street 
Car  Co,,  95  Cal.  353;  Parsons  v.  SmUie,  97  Cal.  647;  Bayfield 
V.  Van  Meter,  120  Cal.  420;  Quatman  v.  McCray,  128  Cal. 
285;  Bichter  v.  Union  Land  Co.,  129  Cal.  368;  Downing  v. 
Bademacher,  133  Cal.  224.*) 

McFARLAND,  J. — This  is  an  appeal  by  defendant  from 
the  judgment  in  favor  of  plaintiff,  and  is  taken  upon  the 
judgment-roll  alone.  There  being  no  bill  of  exceptions,  there 
is  consequently  no  evidence  before  us,  and  no  exceptions  to 
any  rulings  of  the  court  at  the  trial.  The  only  point  made  by 
appellant  for  a  reversal  is  that  the  part  of  the  judgment  by 
which  it  is  decreed  that  defendant  convey  certain  property  to 
plaintiff  is  erroneous,  because  it  undertakes  to  '^  enforce  a 
penalty  or  forfeiture'*  in  violation  of  section  3369  of  the  Civil 
Code,  and  of  what  is  claimed  to  be  the  general  rule  of  equity 
on  the  subject  of  penalties. 

The  action-  is  upon  a  certain  written  contract  made  by  and 

»85  Am.  St.  Kcyp.  160. 
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between  plaintiff,  party  of  the  first  part,  and  defendant, 
party  of  the  second  part,  on  the  fourth  day  of  May,  1897. 
By  that  contract  plaintiff  agreed,  in  consideration  of  certain 
covenants  of  defendant,  to  convey  to  defendant  a  certain  right 
of  way  for  a  ditch  through  lands  of  plaintiff;  also  certain 
water-rights  of  plaintiff  as  owner  of  lands  riparian  to  the 
Kaweah  River;  also  certain  lands  for  the  construction  of  a 
power-house,  works  for  an  electric-power,  etc. ;  also  the  right 
to  dig  and  bore  on  lands  of  plaintiff  for  the  development  of 
water,  and  to  grant  to  defendant  lands  upon  which  water 
should  be  developed.  In  consideration  of  these  and  other  cov- 
enants by  plaintiff  not  necessary  to  be  mentioned  in  detail, 
defendant  covenanted  to  divert  from  said  river  nine  cubic 
feet  of  water  per  second  through  a  certain  uncompleted  ditch, 
which  defendant  agreed  to  complete  on  or  before  April  1, 
1898,  to  a  certain  named  point,  and  to  ''continuously  and 
perpetually"  deliver  said  amount  of  water  at  said  point;  and 
defendant  covenanted  that  if  it  failed  to  complete  the  said 
ditch  in  the  time  specified,  and  to  deliver  said  water  as  pro- 
vided, all  its  rights  under  the  contract  should  cease  and  de- 
termine, and  further  that  ''said  party  of  the  second  part 
shall  and  will  thereupon  convey  to  said  party  of  the  first  part 
all  rights  which  the  said  party  of  the  second  part  has  here- 
tofore acquired  through  deeds  of  rights  of  way  or  water- 
rights  heretofore  made  and  executed  by  the  party  of  the  first 
part  to  the  Kaweah  Irrigation  &  Power  Company,  a  corpora- 
tion, (of  which  last-named  corporation  the  party  of  the  second 
part  is  the  successor  in  interest)  which  rights  of  way  and 
water-rights  are  known  as  the  Pogue,  Wallace  and  Crocker 
ditch  and  the  water  diverted  and  carried  thereby,  which  last- 
named  ditch  and  water  diverted  and  carried  thereby  and 
conveyed  by  said  party  of  the  first  part  to  said  Kaweah  Irri- 
gation &  Power  Company  by  deed  made  and  executed  on  the 
fifteenth  day  of  August,  1895."  The  court  foynd  that  the 
defendant  had  entirely  failed  to  perform  any  part  of  its 
covenants  in  said  contract  contained,  and  that,  by  such  fail- 
ure, plaintiff  has  suffered  great  and  irreparable  damage  and 
injury,  "which  damage  and  injury  are  not  susceptible  of  com- 
putation or  compensation  in  an  action  at  law  for  damages," 
and  decreed,  among  other  things,  that  defendant  convey  to 
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plaintiflf  the  said  property  which  it  agreed  to  so  convey  upon 
its  failure  to  perform  its  part  of  said  contract.  And  it  is  this 
part  of  the  judgment  decreeing  such  conveyance  that  defend- 
ant assails  as  erroneous  because  an  attempt  to  enforce  a 
penalty. 

In  the  complaint  and  findings  a  great  many  facts  are 
averred  and  found  which  led  up  to  the  contract  on  which  this 
action  is  based.  We  do  not  think  it  necessary  to  attempt 
here  to  state  these  facts  in  detail.  It  is  sufScient  to  make  this 
general  statement:  *'0n  May  7,  1895,  plaintiff  entered  into 
a  written  contract  with  one  A.  G.  Wishon  in  substance  sim- 
ilar to  the  one  sued  on.  Wishon  caused  the  organization  of 
a  corporation  called  the  Eaweah  Irrigation  &  Power  Com- 
pany, to  which,  with  plaintiff's  consent,  Wishon  assigned  the 
contract  Wishon  and  said  corporation  failed  to  perform 
their  part  of  the  contract  Afterwards  the  corporation  de- 
fendant, the  Kaweah  Power  &  Water  Company,  was  incor- 
porated by  the  persons  who  had  organized  the  said  Kaweah 
Irrigation  &  Power  Company,  and  the  latter  corporation  was 
dissolved.  The  corporation  defendant  was  the  successor  in 
interest  of  Wishon  and  the  Kaweah  Irrigation  &  Power  Com- 
pany in  the  matter  of  the  contract.  Plaintiff  contends,  and 
we  think  correctly,  that  the  property  decreed  by  the  court  to 
be  conveyed  by  defendant  to  plaintiff  was  property  which 
plaintiff  had  conveyed  to  defendant  and  its  predecessors  in 
the  contract  and  for  the  purpose  of  enabling  them  to  carry 
out  their  contract,  and  upon  condition  that  they  should  do 
so,  and  that  the  part  of  the  judgment  objected  to  merely  de- 
crees that  defendant  shall  restore  to  plaintiff  the  property 
involved  in  the  contract  Under  these  facts,  and  indeed  upon 
the  face  of  the  contract  itself,  the  covenant  by  defendant  to 
convey  the  property  to  plaintiff  upon  defendant's  failure,  is 
not  a  penalty  within  the  meaning  of  the  principle  of  law  in- 
voked. It  is  in  the  nature  of  a  provision  for  liquidated  dam- 
ages in  a  case  where,  from  the  character  of  the  transaction, 
the  damages  for  failure  to  perform  would  not  be  susceptible 
of  computation  in  damages.  The  distinction  between  penalty 
and  liquidated  damages  is  clearly  stated  in  People  v.  Love, 
19  Cal.  677,  and  cases  there  cited.  As  there  said,  it  matters 
not  what  particular  terms  are  used  in  the  contract;  even  if 
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the  thing  to  be  done  be  called  a  ** penalty,"  or  ''liquidated 
damages,"  or  given  no  name  at  all,  it  will  be  treated  accord- 
ing to  the  evident  intent  of  the  parties  and  the  subject-matter 
of  the  contract.  The  court  there  say:  **Por  determining 
whether  a  specified  sum  was  intended  and  must  be  treated  as 
a  penalty  or  as  liquidated  damages,  it  is  a  well-established 
principle  of  construction  that  it  will  be  treated  and  enforced 
as  liquidated  damages  where  it  is  agreed  to  be  paid  for  doing 
or  failing  to  do  an  act  in  respect  to  which  damages  are  un- 
certain and  not  measurable  by  any  exact  pecuniary  stand- 
ard. (2  Story  on  Contracts,  sec.  1021;  Bagley  v.  Peddie,  5 
Sand.  192.)  In  view  of  these  rules,  considering  the  whole 
language  of  this  recognizance,  the  character  of  the  act  to  be 
performed,  and  the  impossibility  of  measuring  the  damages 
upon  a  default  by  any  pecuniary  standard,  there  can  be  no 
difSculty  in  deciding  that  it  was  intended  by  the  parties,  and 
is  valid  and  may  be  enforced,  as  a  simple  undertaking  to  pay 
the  sum  specified.  Although  this  recognizance,  in  the  particu- 
lars we  have  been  considering,  and  in  some  others,  is  not  in 
exact  conformity  with  the  form  given  in  the  statute,  it  is  so 
substantially."  And  in  such  a  case  there  is  evidently  no 
difference  between  agreeing  to  pay  a  stipulated  sum  of  money, 
and  agreeing  to  do  some  other  act,  as  to  give  a  certain  piece 
of  property,  for  failure  to  perform  a  contract  with  respect 
to  which  the  damages  to  result  from  the  failure  are  uncertain 
and  not  susceptible  of  computation  and  compensation  in  an 
action  for  damages. 

The  judgment  appealed  from  is  affirmed. 

HenshaWy  J.,  and  Lorigan,  J.,  concurred. 


[L.  A.  No.  1248.   Department  Two.->March  21,  1903.] 

WILLIAM    F.    HARTWIG,    Respondent,    v.    MINA    M. 
CLARK  et  al.,  Appellants. 

Exchange  or  Lakd—Aorexhent  to  Pat  Mortqagb— Statute  or  Limi- 
tatioks—Bescission—Fbaud— Mistake.— Upon  a  contract  for  the 
exchange  of  unencumbered  land  of  the  defendant  for  a  mortgaged 
house  and  lot  of  the  plaintiff,  the  encumbrance  upon  which  the 
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defendant  agreed  to  assume  and  pay,  where  it  was  understood  and 
believed  by  both  parties  at  the  time  of  the  contract  that  the  mort- 
gage was  a  valid  subsisting  lien;  but  the  defendant,  with  knowledge 
that  it  was  barred  by  the  statute  of  limitations  before  the  deeds 
were  exchanged,  took  a  deed  in  his  wife's  name,  subject  to  the 
mortgage,  with  the  inteiation  never  to  pay  the  same,  the  plaintiff, 
who  then  still  labored  under  the  original  mistake,  is  entitled  to 
rescind  the  exchange  for  the  fraud  of  the  defendant,  as  well  as  on 
the  ground  of  mistake,  whether  the  mistake  be  considered  as  one 
of  law  or  of  fact. 

Id.— Injtjry  to  Plaintiff— Finding— Failurb  of  Consideration.— 
The  plaintiff  must  be  deemed  injured  by  the  failure  of  the  defendant 
to  fulfill  his  SLgreement  to  pay  the  debt  honestly  owed  by  the  plain- 
tiff, regardless  of  the  fact  that  the  plaintiff  might  evade  his  obliga- 
tion. But,  upon  the  finding  that  the  payment  of  the  mortgage  was 
an  essential  part  of  the  consideration  for  the  exchange,  the  refusal 
of  the  defendant  to  pay  it  was  a  failure  of  consideration,  for  which 
the  plaintiff  is  entitled  to  rescind  the  exchange. 

Id.— Laches— Prompt  Aotion  upon  Discovery— Demand  for  Rescis- 
sion.—The  plaintiff  was  not  guilty  of  laches  where  an  action  was 
brought  to  rescind  the  exchange  on  the  same  day  on  which  the 
plaintiff  first  ascertained  that  defendant  would  not  pay  the  note 
to  the  mortgagee.  Such  action,  though  afterwards  dismissed, 
'operated  as  a  demand  for  rescission,  and  where  the  present  suit 
was  brought  on  the  day  of  such  dismissal,  there  was  no  intervening 
laches. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
D.  K.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion. 

Tanner  &  Taft,  for  Appellants 

The  plaintiff  shows  no  injury  to  entitle  him  to  relief.  (Com- 
missioners of  San  Jose  v.  Younger,  29  Cal.  172 ;  Marriner  v. 
Dennison,  78  Cal.  213;  Purdy  v.  Ballard,  41  Cal.  444,  447; 
Bailey  v.  Fox,  78  Cal.  398.)  The  plaintiff  is  guilty  of  laches 
barring  relief.  (Civ.  Code,  sec.  1691;  Bailey  v.  Fox,  78  Cal. 
398;  Marston  v.  Simpson,  54  Cal.  187;  Barfield  v.  Price,  40 
Cal.  536;  Williams  v.  Mitchell,  87  Cal.  542;  Oetty  v.  Devlin, 
54N.Y.415.) 

Anderson  &  Anderson,  and  Joseph  Scott,  for  Respondent. 
Mistake  of  law,  as  well  as  of  fact,  is  ground  for  relief. 
;(Civ.   Code,  sees.   1576,   1577,   1578.)     The  defendant  was 
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guilty  of  actual  fraud  entitling  plaintiff  to  relief  in  making  a 
promise  without  any  intention  of  performing  it.  (Civ.  Code, 
sec.  1572,  subd.  4;  Brison  v.  Brison,  75  Cal.  525,  527,  528;^ 
Newman  v.  Smith,  77  Cal.  22,  26;  Hays  v.  Oloster,  88  Cal.  560, 
565;  Lawrence  v.  Oayetty,  78  Cal.  126,  131.«)  There  was  no 
laches  after  discovery  of  the  fraud  or  mistake,  or  of  the  facts 
entitling  to  rescission.  (Civ.  Code,  sec.  1691;  Code  Civ.  Proc, 
sec.  338 ;  Tarke  v.  Bingham,  123  Cal.  163,  165-166 ;  Bank  v. 
Wickersham,  99  Cal.  665,  659 ;  Marston  v.  Simpson,  54  Cal. 
189,  190,  191;  HiU  v.  Wilson,  88  Cal.  92.) 

SMITH,  C. — Appeal  from  a  judgment  for  plaintiff  and 
from  an  order  denying  the  defendant's  motion  for  new  trial. 

The  case  is  that  of  an  agreement  for  an  exchange  of  lands 
by  the  plaintiff  and  the  defendant  T.  M.  Clark,  of  date  No- 
vember 13,  1899,  carried  into  effect  by  mutual  conveyances  of 
date  the  18th  of  the  same  month — the  plaintiff's  conveyance 
being  made,  at  the  request  of  the  latter,  to  his  wife,  the  de- 
fendant, Mina.  In  the  agreement  the  plaintiff's  land  is 
described  as  **all  free  and  clear  except  an  encumbrance  of 
three  thousand  dollars  on  the  house  and  land;"  and  in  the 
conveyances  to  Mrs.  Clark,  as  **  subject  to  a  mortgage  of  that 
amount  in  favor  of  Emeline  Childs,  executrix  of  the  estate  of 
O.  W.  Childs,  deceased,  .  .  .  dated  June  6,  1892,  payable  in 
one  year,"  etc.  The  agreement  was  made  subject  to  investi- 
gation of  title,  plaintiff  to  furnish  certificate  of  title,  etc.  The 
remaining  facts  are  in  brief  as  follows : — 

When  the  agreement  was  made,  the  note  and  mortgage  to 
Mrs.  Childs  was  in  fact  barred  by  the  statute  of  limitations. 
But  the  fact  was  unknown  to  either  party,  and  it  was  under- 
stood and  believed  by  both  that  the  mortgage  constituted  a 
valid  subsisting  lien,  and  that  Clark  would  have  to  pay  and 
would  pay  the  note  secured  by  it  as  part  of  the  consideration 
moving  to  the  plaintiff, — Clark  agreeing  expressly  to  do  so, 
though  not  so  expressed  in  the  agreement.  And,  it  is  further 
found,  **  plaintiff  would  never  have  executed  said  contract 
except  for  that  understanding." 

When  the  deeds  were  executed  the  plaintiff  was  still  under 
Che  same  mistaken  impressions^  as  was  known  to  Clark;  but 

»    7  Am.  St.  Eep.  189.  « 12  Am.  St.  Rep.    37. 
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the  latter  had  ascertained  that  the  note  and  mortgage  were 
barred,  and  did  not  intend  to  pay  the  same. 

As  bearing  on  objections  made  by  the  defendants  to  plain- 
tiflE's  action  on  the  ground  of  laches,  it  may  be  stated  that  suit 
for  rescission  was  commenced  by  the  latter  against  the  former, 
April  9,  1900 ;  on  which  day,  it  is  found,  plaintiff  first  ascer- 
tained that  defendants  would  not  pay  the  note  to  Mrs.  Childs. 
But  this  suit  was  dismissed  by  plaintiff's  counsel,  April  5, 
1901,  and  the  present  suit,  brought  on  the  same  day  p  which, 
if  the  objection  be  otherwise  meritorious,  suflSciently  disposes 
of  it.  The  first  suit,  which  was  brought  promptly  on  dis- 
covering that  the  defendants  did  not  intend  to  pay  the  note  to 
Mrs.  Childs,  was  itself  a  suJBScient  demand  for  rescission. 

On  the  facts  above  stated  it  is  clear  that  the  plaintiff  was 
entitled  to  judgment  for  rescission,  either  on  the  ground  of 
fraud,  or  that  of  mistake  and  failure  of  consideration. 

As  to  the  fraud:  The  defendant,  Clark,  at  the  time  the 
deed  was  executed  knew  that  the  note  and  mortgage  to  Mrs. 
Childs  was  barred  by  the  statute  of  limitations,  and  that  the 
plaintiff  understood  that  he,  Clark,  would  pay  it,  as  he  repre- 
sented he  would,  though  in  fact  not  intending  to  do  so.  This 
(coupled  with  the  fact  that  plaintiff's  consent  was  thus  ob- 
tained, Civ.  Code,  sec.  1568),  under  the  express  provisions  of 
the  law,  and  the  authorities  on  the  subject,  makes  too  plain  a 
<5ase  of  fraud  to  require  discussion.  (Civ.  Code,  sec.  1572, 
subds.  3,  4,  5.)  So  also  the  case  is  very  plainly  one  of  the 
class  that  relief  will  be  granted  on  the  ground  of  mistake 
(Civ.  Code,  sec.  1577) ;  and  this  is  equally  true,  if,  as  con- 
tended for  appellants,  plaintiff's  mistake.be  regarded  as  one 
of  law,  rather  than  of  fact.    (Civ.  Code,  sec.  1578.) 

Nor  can  the  point  be  successfully  maintained  that  the  plain- 
tiff was  not  injured.  He  would  not  have  been  injured,  if  the 
Childs  mortgage  had  been  paid  by  the  defendants,  or  the  lia- 
bility of  the  land  therefor  been  made  effectual ;  and  probably, 
if  the  Childs  mortgage  were  still  an  enforceable  lien  on  the 
land,  the  same  result  would  follow.  But  here  the  plaintiff's 
eonsent  was  obtained  only  by  the  mistaken  belief, — ^whether 
fraudulently  induced  by  Clark  or  otherwise,  is  immaterial — 
that  it  was  a  valid  lien ;  and  the  defendants  now  successfully 
maintain  that  it  was  not  such.    Nor  is  the  plaintiff  the  less 
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injured  by  the  fact,  that  by  force  of  the  statute  Clark  might 
evade  his  obligation.  The  debt  being  admittedly  due,  the 
former  eould  not^  consistently  with  his  views  of  what  was 
honest,  repudiate  it,  and  hence  was  no  less  injured  by  the 
latter 's  fraud  than  though  the  debt  had  been  legally  enforce* 
able. 

In  view  of  the  finding  that  the  payment  of  the  Childs  mort- 
gage was  an  essential  part  of  the  consideration  of  the  con- 
tract and  deed,  and  the  consideration  having,  by  the  refusal 
of  the  defendants  to  pay  the  Childs  debt,  so  far  failed,  the 
plaintiff  was  clearly  entitled  to  the  judgment.  (Civ.  Code> 
sees.  1689,  subd.  2;  3406,  subd.  1.) 

Objections  are  made  to  the  sufSciency  of  the  evidence  to 
justify  the  findings;  but  as  to  the  material  facts  in  the  case, 
above  considered,  they  are  fully  sustained. 

We  have  deemed  it  unnecessary  to  discuss  the  numerous 
authorities  cited  by  appellants'  counsel.  We  have  examined 
such  of  them  as  we  deemed  necessary,  but  find  nothing  in 
them  in  conflict  with  the  conclusion  we  have  reached. 

We  advise  that  the  judgment  and  order  appealed  from  be 
afiSrmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarlandy  J.,  Henshaw,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied^ 


[S.  P.  No.  2706.    In  Bank.— March  21,  1903.] 

NELLIE  STUART,  Appellant,  v.  WALTER  H.  LORD,  Re- 
spondent. 

AonON  AGAINST  ADMINISTRATOR— SkRVICIS  TO  DBCKASID- NON-PaYMKNT 

— BuBOSN  OF  Proof— Finding  of  Payment  not  Supported.- In  an 
action  against  an  administrator  for  services  rendered  to  the  deceased^ 
the  burden  of  proof  does  not  rest  upon  the  plaintiff  to  show  non- 
payment, but  is  upon  the  defendant  to  prove  payment;  and  it  is  error 


March,  1903.]  Stuabt  v.  Lord.  673 

to  find  payment  merely  because  plaintiff  does  not  proye  that  the 
claim  is  not  paid. 

Id.—Bill  or  Exceptions— StnPFiaENCT  or  BPEancATioN.— A  spedfiea- 
tion  in  the  bill  of  exceptions  that  ''the  decision  is  against  law,  in 
this,  that  the  evidence  in  such  action  shows  that  plaintiff  had  been 
paid  nothing  on  account  of  her  work  done  and  services  rendered" 
to  the  defendant's  intestate  "by  said  plaintiff  during  the  years 
1897  and  1898,'^  is  a  sufficient  specification  of  insufficiency  of  the 
evidence  to  justify  the  finding  of  payment. 

Id.— Fdced  Pkige  fob  Payment— Support  or  Finding- Admissions  or 
Plaintxit.— A  finding  that  the  plaintiff  rendered  the  services  for  a 
fixed  price  much  less  than  the  alleged  value  of  the  services  is  suf- 
ficiently sustained  by  proof  of  the  admissions  of  the  plaintiff  to 
that  effect. 

Id.— Inoompetenot  or  Plaintut  to  Contradict  Admissions.^  The 
plaintiff  being  incompetent  to  testify  against  an  administrator 
upon  a  claim  or  demand  against  the  estate  of  a  deceased  person 
as  to  any  fact  occurring  prior  to  the  death  of  such  person,  is  incom- 
petent to  contradict  the  evidence  of  a  witness  as  to  admissions  made 
by  her  prior  to  such  death. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    George  H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  G.  Bonta,  for  Appellant 

H.  A.  Powell,  for  Respondent 

SHAW,  J. — The  suit  was  brought  to  recover  for  services 
rendered  to  the  defendant's  intestate  from  January  26,  1897, 
to  January  26,  1899,  at  which  latter  date  the  intestate  died. 
It  is  alleged  that  the  servicess  were  worth  the  sum  of  thirty- 
five  dollars  per  month.  The  court  found  that  the  plaintiff 
rendered  services  to  the  intestate  as  housekeeper,  cook,  and 
general  farm  servant  for  the  time  alleged  "at  the  fixed  price 
of  fifteen  dollars  per  month,  and  the  proceeds  of  the  butter 
and  eggs  from  the  farm  of  the  said"  deceased,  and  upon  the 
issue  of  payment  the  court  found  that  her  work  and  services 
mentioned  in  the  complaint  were  wholly  paid  for. 

The  appellant  claims  that  the  finding  as  the  price  to  be 
paid  her  is  unsupported  by  the  evidence,  and  that  the  finding 
of  payment  is  against  law  and  contrary  to  the  evidence,  be- 
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cause  the  evidence  shows  that  she  had  been  paid  nothing,  and 
further  that  the  court  erred  in  refusing  to  permit  the  plaintiff 
to  testify  in  contradiction  of  a  witness  who  had  testified  as  to 
certain  statements  made  to  the  witness  by  the  plaintiff  in  the 
lifetime  of  the  deceased. 

The  only  evidence  to  support  the  finding  that  the  services 
were  rendered  at  the  agreed  rate  of  fifteen  dollars  per  month 
and  the  proceeds  of  the  butter  and  eggs,  is  that  of  Mrs.  Baun, 
who  testified  that  in  a  conversation  with  the  plaintiff  in  the 
month  of  November  or  December,  1898,  the  latter  **said  she 
was  receiving  for  her  services  upon  the  Lord  ranch,  and  as  her 
wages,  the  sum  of  fifteen  dollars  per  month,  and  the  profits 
from  the  sale  of  butter  and  eggs,  which  were  produced  upon 
the  ranch."  In  view  of  this  evidence,  it  cannot  be  said  that 
the  finding  is  not  supported  by  the  evidence. 

According  to  the  finding  of  the  court  the  plaintiff  served 
for  two  years  at  the  rate  of  fifteen  dollars  per  month,  making 
in  the  aggregate  three  hundred  and  sixty  dollars  due  her. 
The  only  evidence  of  payment  in  the  record  consisted  of  four 
checks  offered  by  the  defendant,  for  the  aggregate  amount  of 
one  hundred  and  twenty  dollars,  drawn  by  the  deceased  in 
favor  of  the  plaintiff,  indorsed  by  her,  and  marked  **paid" 
by  the  bank.  One  of  these  checks  was  made  before  the  ser- 
vices began,  and  as  to  the  other  three  there  is  nothing  to  show 
that  they  were  given  to  her  on  account  of  her  services,  other 
than  the  fact  that  she  received  them  after  the  services  began. 
But,  assuming  that  the  court  believed  they  were  paid  on  ac- 
count of  the  services,  there  would  still  remain  a  balance  o£ 
two  hundred  and  forty  dtillars  due  the  plaintiff,  with  regard 
to  which  there  is  no  evidence  of  payment  whatever.  There 
can  be  no  doubt,  therefore,  that  the  finding  of  payment  is  not 
justified  by  the  evidence.  It  can  only  be  explained  on  the  as- 
sumption that  the  court  supposed  that  the  burden  of  proof  of 
non-payment  was  on  the  plaintiff,  and  made  the  finding  be- 
cause the  plaintiff  did  not  prove  that  the  claim  was  not  paid. 
The  case  of  Melo^ie  v.  Ruffino,  129  CaL  514,^  holding  the  con- 
trary, was  decided  by  this  court  about  the  time  that  this  case 
was  tried  in  the  court  below. 

The  respondent  insists  that  the  specifications  in  the  state- 

»79  Am.  St.  Kep.  127. 
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meat  are  not  such  as  to  authorize  a  review  of  this  finding. 
The  specification  is  that,  **The  decision  is  against  law  in  this, 
that  the  evidence  in  such  action  shows  that  plaintiff  had  been 
paid  nothing  on  account  of  her  work  done  for  and  services 
rendered  to  said  Edwin  Lord  by  said  plaintiff  during  the 
years  1897  and  1898."  The  notice  of  intention  to  move  for  a 
new  trial  assigned  as  grounds  for  the  motion,  both  insuffi- 
ciency of  the  evidence  to  justify  the  decision,  and  that  the 
decision  is  against  law.  Upon  the  latter  ground  no  specifi- 
cation is  required.  It  was,  therefore,  unnecessary  for  the 
plaintiff  to  specify  in  what  particular  she  claimed  the  deci- 
sion was  against  law.  But  it  is  clear  that  the  statement  is 
sufficient  as  a  specification  of  the  insufficiency  of  the  evidence 
to  justify  the  decision.  There  can  be  no  doubt  that  the  lan- 
guage of  the  specification  is  amply  sufficient  to  inform  the  de- 
fendant of  the  exact  finding  of  fact  which  it  is  claimed  the 
evidence  did  not  justify.  It  plainly  states  that  the  claim  of 
the  plaintiff  was  that  the  evidence  showed  that  plaintiff  had 
received  nothing  for  her  work  and  services,  and  this  was  in 
strict  accord  with  the  theory  of  the  plaintiff,  which  was  that 
even  the  checks  introduced  in  evidence  were  not  given  as  pay- 
ment of  her  wages,  but  were  returned  to  him  when  cashed. 
There  is  nothing  in  the  statute  which  requires  a  specification 
of  the  insufficiency  of  the  evidence  to  be  inserted  in  any  par- 
ticular place  in  the  statement,  nor  under  any  particular  sub- 
heading. The  rule  now  followed  by  this  court  is  thus  stated : 
'*  Whenever  there  is  a  reasonably  successful  effort  to  state 
^the  particulars,'  and  they  are  such  as  may  have  been  suffi- 
cient to  inform  the  opposing  counsel  and  the  court  of  the 
grounds,  and  the  trial  court  has  entertained  and  passed  upon 
the  motion  .  .  .  this  court  ought  not  to  refuse  to  consider  the 
case  on  appeal."  {American  etc.  Co.  v.  Packer,  130  Cal.  461.) 
The  objection  that  the  specifications  are  insufficient  is  ex- 
tremely technical,  and  the  bill  of  exceptions  clearly  indicates 
that  the  respondent  was  not  misled  thereby.  All  the  evidence 
of  payment  contained  therein  is  found  in  the  evidence  given 
on  behalf  of  the  respondent 

On  account  of  the  erroneous  finding  of  payment,  the  order 
denying  a  new  trial  must  be  reversed. 

As  the  case  must  go  back  for  a  new  trial,  it  is  proper  to  con- 
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sider  the  question  of  the  competency  of  the  plaintiff  to  testify. 
The  appellant  claims  that  she  was  competent  to  testify  that 
she  did  not  make  the  admissions  concerning  an  agreed' rate  of 
wages,  as  stated  by  the  witness,  Mrs.  Baun.  The  court  ruled 
that  she  was  not  competent.  Section  1880  of  the  Code  of 
Civil  Procedure,  subdivision  3,  provides  that  ** Parties  .  .  .- 
to  an  action  .  .  •  against  an  administrator  upon  a  daim  or 
demand  against  an  estate  of  a  deceased  person,"  cannot  be 
witnesses  "as  to  any  matter  or  fact  occurring  before  the  death 
of  the  deceased  person.''  It  is  contended  that  she  should 
have  been  allowed  to  testify,  and  in  support  of  this  claim  the 
case  of  Knight  v.  Buss,  77  Cal.  413,  is  cited.  In  that  case  an 
attorney  seeking  to  recover  for  his  services  against  an  estate, 
was  allowed  to  testify  as  to  the  length  of  time  he  had  been 
practicing,  and  what  had  been  his  income  for  the  two  or  three 
preceding  years.  The  court  held  that  he  was  not  incompetent 
for  that  purpose,  saying  that,  "The  evident  purpose  of  this 
section  was  to  prevent  parties  from  testifying  to  matters  tend- 
ing to  establish  the  asserted  claim  or  demand,  and  not  to  pre- 
vent their  testifying  to  other  matters  which  may  arise  inci- 
dentally." This  clause  in  the  opinion  is  relied  upon  as  de- 
cisive of  the  point  in  question.  But  the  clause  above  quoted 
is  immediately  followed  by  the  statement  that,  "The  plain- 
tiff's testimony  was  wholly  as  to  incidental  matters,  and  they 
were  matters,  too,  which  cannot  be  said  to  have  occurred  be- 
fore the  death  of  the  deceased."  The  decision,  therefore,  can- 
not be  considered  as  a  well-founded  precedent  in  favor  of  the 
plaintiff.  But  this  case  does  not  come  within  the  rule  stated 
in  that  case.  It  cannot  be  said  that  the  testimony  here  offered 
would  not  tend  to  establish  the  plaintiff's  claim  or  demand. 
An  admission  of  the  plaintiff,  against  her  interest,  and  in 
contradiction  of  an  important  allegation  of  the  complaint 
upon  which  issue  was  joined,  namely,  the  value  of  her  ser- 
vices, is  clearly  evidence  tending  to  defeat  a  large  part  of  the 
asserted  claim,  reducing  it  in  this  case  from  eight  hundred 
and  forty  dollars  to  three  hundred  and  sixty  dollars.  This 
evidence  having  been  given  it  appears  to  be  equally  clear  that 
the  plaintiff's  testimony  to  the  effect  that  she  did  not  make 
the  admissions,  would  tend  directly  to  establish  so  much  of 
her  claim  as  the  other  testimony  tends  to  defeat.    Such  testi- 
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monj  cannot  be  said  to  arise  incidentally,  any  more  than  any 
other  evidence  directly  upon  the  issues.  It  certainly  comes 
within  the  very  terms  of  the  statutory  provision.  Neither 
can  it  be  said  that  the  spirit  or  object  of  the  statute  justifies 
such  a  departure  from  its  letter.  It  is  true  that  it  may  be  a 
hardship  upon  the  plaintiff  to  be  prevented  by  the  law  from 
contradicting  the  testimony  of  third  persons  as  to  admissions 
not  made  in  the  presence  of  deceased,  but,  on  the  other  hand, 
it  can  be  said  with  equal  force,  that  it  is  a  hardship  on  the 
estate  that  the  deceased  is  prevented  by  death  from  denying 
any  admissions  against  his  interest  which  witnesses  for  the 
plaintiff  may  testify  were  made  by  him  in  his  lifetime.  The 
manifest  object  and  purpose  of  the  statute  is  to  put  them  on 
an  equal  footing  in  respect  of  such  evidence.  And,  besides, 
there  is  nothing  in  the  statute  to  indicate  that  its  effect  was 
intended  to  be  limited  to  things  which  occurred  in  the  pres- 
ence of  the  deceased.  The  language  is:  ''Any  matter  or  fact 
occurring  before  the  death  of  the  deceased,''  and  this  applies 
as  well  to  things  occurring  without  his  presence  as  to  those  in 
which  he  may  have  participated.  The  case  of  Knight  v.  Buss, 
77  Gal.  413,  has  been  criticised  in  a  subsequent  decision,  and 
its  effect  ought  not  to  be  extended  beyond  the  precise  point 
therein  involved.  (See  Moore  v.  Schofield,  96  Cal.  486;  Blood 
V.  Fairbanks,  50  Cal.  420.)  The  case  of  Boche  v.  Ware,  71 
Cal.  375,^  holds  that  a  plaintiff  in  a  suit  on  a  claim  against  a 
decedent's  estate  may  testify  as  to  the  correctness  of  books  of 
account  kept  by  him  in  the  lifetime  of  the  deceased.  This  is 
also  apparently  an  encroachment  on  the  statutory  rule.  But 
it  is  explained  by  reference  to  the  fact,  stated  in  the  opinion 
of  the  court,  that  even  under  the  common-law  rule,  by  which 
any  party  interested  was  incompetent  as  a  witness,  a  party 
was  allowed  to  testify  to  matters  not  embraced  in  the  issues, 
but  incidentally  arising  during  the  course  of  the  trial,  and 
which  were  in  the  nature  of  preliminary  proof  to  lay  the 
foundation  for  other  evidence,  and  addressed  solely  to  the 
court,  such,  for  instance,  as  proof  of  the  loss  or  destruction 
of  a  document,  to  admit  secondary  evidence  of  its  contents, 
or  the  death  of  a  subscribing  witness  to  admit  proof  of  his 
handwriting.  (Bagley  v.  Eaton,  10  Cal.  147;  Landis  v. 
^  60  Am.  Rep.  539. 
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Turner,  14  Cal.  573.)  The  decision  was  placed  on  the  ground 
that  the  code  provision  was  not  intended  to  be  more  rigid  with 
respect  to  the  testimony  of  a  plaintiff  in  a  suit  against  the 
estate  of  a  deceased  person  than  was  the  common  law  with 
respect  to  parties  in  general.  It  should  be  observed,  however, 
that  Roche  v.  Ware  may  perhaps  go  too  far  in  saying  that  a 
party  may  testify  as  to  the  correctness  of  books  kept  by  him, 
and  that  his  testimony  should  be  limited,  as  in  Landis  v. 
Turner,  to  the  fact  that  he  kept  books  of  original  entries  made 
at  the  time  of  the  transactions,  and  to  the  identity  of  the  books 
produced.  But  these  cases  furnish  no  authority  for  the  ad- 
mission of  the  testimony  of  a  party  to  deny  the  making  of 
admissions  by  him  going  to  prove  or  disprove  the  facts  in 
issue.  Bather  do  they  furnish  an  additional  illustration  of 
the  reasons  why  such  evidence  should  not  be  allowed.  It  fol- 
lows that  the  trial  court  did  not  err  in  sustaining  the  objection 
to  this  testimony  of  the  plaintiff. 

For  the  reasons  stated  the  judgment  and  order  are  reversed, 
and  the  cause  remanded. 

Angellotti,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Henshaw,  J., 
and  Lorigan,  J.,  concurred. 


[S.  r.  No.  2393.    Department  Two.— March  23,  1903.] 

LYDIA  M.  STEVENS,  Appellant,  v.  TRUMAN  REEVES, 
State  Treasurer,  et  al..  Respondents. 

Mutual  Insukangb  Company— Cancellation  of  Mortgage— Improper 
Substitution  of  Security— Want  of  Consideration.— The  owner 
of  property  upon  which  a  mortgage  for  five  thousand  dollars  has  been 
given  to  a  mutual  insurance  company  on  the  assessment  plan,  merely 
for  its  accommodation,  and  for  the  purpose  of  being  improperly 
substituted  as  security  in  lien  of  the  five  thousand  dollars  required 
by  the  statute  to  be  paid  by  at  least  two  hundred  persons  who  have 
applied  in  writing  for  membership  therein,  which  mortgage  has  been 
transferred  to  the  state  treasurer,  is  entitled  to  have  the  mortgage 
canceled,  as  a  doud  upon  his  title,  where  it  appears  that  the  corpora- 
tion has  been  refused  a  license  to  do  business,  and  has  transacted  no 
business,  and  has  no  moneys,  securities,  or  outstanding  contracts, 
and  that  the  mortgage  is  wholly  without  consideration. 
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Id.— ExisTENCis  OP  Corporation.— The  owner  of  the  mortgaged  property 
IB  not  compelled  to  wait  for  the  state  to  dissolve  the  corporation. 
The  question  of  its  existence  de  jure  or  de  facto  is  not  involved  in 
the  cancellation  of  the  mortgage. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Denson  &  Schlesinger,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  George  A.  Sturtevant, 
Deputy  Attorney-General,  and  Crandall,  Bull  &  Barstow,  for 
Respondents. 

MoFARLAND,  J. — A  demurrer  was  sustained  to  the  com- 
plaint, and  judgment  rendered  for  defendant.  Plaintiff  ap- 
peals from  the  judgment.  The  question  involved  is  whether 
or  not  the  complaint  states  a  cause  of  action. 

The  purpose  of  the  action  is  to  have  canceled  and  removed, 
as  a  cloud  upon  plaintiff's  title,  a  certain  note  and  mortgage 
now  held  by  the  defendant  Reeves  as  treasurer  of  the  state  of 
California.  It  is  averred  that  the  defendant,  the  Inter- 
national Indemnity  Company,  is,  and  ever  since  April  23, 
1895,  has  been,  a  corporation  formed  under  the  general  laws 
of  California  for  the  purpose  of  carrying  on  the  business  of 
mutual  insurance,  on  the  assessment  plan,  under  the  provi- 
sions of  an  act  of  the  legislature  entitled  **An  act  relating  to 
life,  health,  accident,  and  annuity  or  endowment  insurance 
on  the  assessment  plan,  and  the  conduct  of  the  business  of 
such  insurance,"  approved  March  19, 1891.  (See  Stats.  1891, 
p.  126.)  It  was  averred  that  the  defendant  Dusenbury,  who 
is  a  brother  of  the  plaintiff,  was  one  of  the  principal  incor- 
porators and  promoters  of  the  said  corporation,  and  repre- 
sented to  plaintiff  that  in  order  to  organize  and  carry  on  the 
proposed  business  of  said  corporation,  it  was  necessary  to 
deposit  security  in  the  sum  of  five  thousand  dollars  with  the 
state  treasurer,  and  for  that  purpose  he  requested  her  to  make 
and  execute  the  note  and  mortgage  here  involved.  There- 
upon, and  without  any  consideration  whatever  accruing  to 
plaintiff,  but  merely  on  this  statement  of  her  brother  and 
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solely  for  his  accommodation  as  aforesaid,  she,  on  April  23d, 
gave  Dusenbury  her  promissory  note  for  five  thousand  dollars, 
and  as  security  for  the  same  executed  to  him  a  mortgage  on 
certain  described  real  property  belonging  to  her  and  situated 
in  the  city  of  Oakland.  This  note  and  mortgage — the  note 
and  mortgage  here  in  question — ^were  assigned  by  Dusenbury 
to  the  said  corporation,  and  the  latter  assigned  the  same  to 
the  state  treasurer,  who  now  holds  the  same  as  assignee.  The 
corporation  took  the  note  and  mortgage  with  full  knowledge 
of  all  the  facts  and  circumstances  under  which  they  were 
executed.  It  is  averred  that  "The  International  Indemnity 
Company  has  never  at  any  time  conducted  or  transacted  any 
business  whatever  under  or  in  accordance  with  the  laws  of  this 
state,  or  with  the  said  act  of  March  19,  1891,  hereinbefore 
referred  to,  and  has  never  complied  with  the  requirements  of 
said  act  necessary  to  authorize  it  to  transact  its  said  business, 
and  that  the  insurance  commissioner  of  said  state  has  refused 
to  license  or  permit  the  said  corporation  to  conduct,  or  con- 
tinue to  conduct,  or  carry  on  its  said  business,  or  any  business 
whatever,"  and,  also,  that  an  action  by  the  people  upon  the 
relation  of  said  insurance  commissioner,  is  now  pending  to 
enjoin  said  corporation  from  doing  any  business,  for  its  fail- 
ure to  comply  with  the  provisions  of  said  act,  and  to  dissolve 
the  corporation,  and  that  in  said  action  there  is  an  order  so 
enjoining  it  pending  the  action.  The  said  act  provides,  among 
other  things,  as  follows:  ''Corporations  may  be  formed  under 
the  general  laws  of  this  state  to  carry  on  the  business  of 
mutual  insurance  upon  the  assessment  plan,  and  shall  be  sub- 
ject only  to  the  provisions  of  this  act.  No  such  corporation 
shall  issue  contracts  of  insurance  until  at  least  two  hundred 
(200)  persons  have  applied  in  writing  for  membership  or  in- 
surance therein,  and  have  paid  to  the  treasurer  of  such  cor- 
poration the  sum  of  five  thousand  ($5,000)  dollars.  This  sum 
shall  be  invested  in  bonds  or  securities,  approved  by  the  in- 
surance commissioner  of  this  state,  or  deposited  in  some  bank 
in  this  state  where  it  will  earn  interest.  Said  bonds  or  secur- 
ities, or  evidence  of  such  deposit,  shall  be  placed,  through  the 
insurance  commissioner  of  this  state,  with  the  state  treasurer, 
and  the  principal  sum  shall  be  held  in  trust  for  the  contract- 
holders  of  such  corporation,  with  the  right  in  the  corporation 
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to  exchange  said  ^onds,  securities,  or  evidence  of  bank  de- 
posit, for  others  of  like  value.  Such  corporation  shall  also, 
as  a  condition  precedent  to  issuing  any  contracts  of  insurance, 
obtain  the  written  certificate  of  the  insurance  commissioner 
that  it  has  complied  with  the  requirements  of  this  act;"  and 
it  is  averred  in  the  complaint,  'Hhat  said  International  In- 
demnity Company  has  never  complied  with  the  provisions  of 
the  said  act  of  March  19,  1891,  nor  any  other  law  of  the  state 
of  California  authorizing  it  to  transact  business.  That  the 
treasurer  of  said  corporation  has  never  received  the  sum  of 
five  thousand  dollars  from  two  hundred  or  more  persons  who 
have  applied  in  writing  for  membership  or  insurance  therein. 
That  no  sum  of  money  has  ever  been  invested  by  or  on  behalf 
of  said  corporation  in  bonds  or  securities  approved  by  the 
insurance  commissioner  of  this  state,  or  at  all,  nor  deposited 
in  any  bank  in  this  state  or  elsewhere,  where  it  would  or  will 
earn  interest.  That  no  bonds  or  secnrities  nor  evidence  of  any 
deposit  with  any  bank  at  any  place  have  ever  been  placed  or 
deposited  by  or  on  behalf  of  said  corporation,  through  the 
insurance  commissioner  of  this  state  or  otherwise,  with  the 
state  treasurer,"  other  than  the  mortgage  in  question.  It  is 
further  averred  that  for  these  failures  to  comply  with  the 
act  *Hhe  said  International  Indemnity  Company  never  did 
acquire  the  right  and  never  did  have  power  or  authority  to 
issue  any  policy  or  contract  of  insurance  or  indemnity  what- 
ever." It  is  further  averred  "that  there  are  no  contracts 
whatever  of  said  defendant  corporation  outstanding  with  any 
person  or  persons." 

-  We  think  that  the  complaint  states  a  cause  of  action,  and 
that  the  demurrer  should  have  been  overruled.  There  was, 
of  course,  no  consideration  for  the  mortgage  accruing  per- 
sonally to  plaintiff.  If  we  endeavor  to  look  at  it  as  a  statu- 
tory obligation, — like  an  undertaking  on  attachment  or 
appeal, — provided  by  law  to  be  given  to  enable  another  person 
to  enjoy  a  statutory  privilege,  it  was  also  without  considera- 
tion ;  the  act  of  1891  makes  no  provision  for  such  a  note  and 
mortgage,  given  as  these  were  given.  Of  course,  if  the  mort- 
gage had  gone  into  the  hands  of  the  state  treasurer  regularly, 
and  pursuant  to  the  provisions  of  the  act,  the  defense  here 
made  of  want  of  consideration  would  not  have  been  available. 
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The  only  supposable  purpose  was  to  substitute  the  note  and 
mortgage  for  the  five  thousand  dollars  which  must  be  paid  by 
at  least  two  hundred  persons  ''who  have  applied  in  writing 
for  membership  or  insurance  therein;"  and  it  is  clear  that 
the  act  does  not  allow  such  substitution.  It  evidently  con- 
templates that  there  must  be  such  confidence  in  the  proposed 
scheme  that  at  least  two  hundred  persons  can  be  found  who 
will  apply  for  membership  or  insurance  and  pay  in  the  pre- 
scribed amount  of  money — ^not  that  one  or  two  of  the  pro- 
moters can  evade  that  provision  by  themselves  putting  up 
some  sort  of  security.  Moreover,  if  we  could  imagine  that  the 
mortgage  ever  had  any  legal  value,  it  has,  if  the  averments  of 
the  complaint  are  true,  long  since  become  utterly  worthless. 
The  corporation  never  acquired  authority  to  do  any  of  its 
proposed  business,  and  it  has  no  outstanding  contracts  even 
if  it  had  attempted  to  make  them.  The  mortgage,  therefore, 
has  no  significance  whatever,  except  as  an  incubus  upon  the 
property  described  in  it;  and  we  see  no  reason  why  plaintiff 
should  suffer  from  that  incubus  indefinitely.  She  is  not  com- 
pelled to  wait  until  the  state,  through  its  agents,  shall  see  fit 
to  dissolve  the  corporation.  The  question  of  the  existence  of 
the  International  Indemnity  Company  as  a  corporation, 
either  de  jure  or  de  facto,  under  the  general  laws  of  this  state 
is  not  here  involved. 

The  judgment  is  reversed,  with  directions  to  the  court  below 
to  overrule  the  demurrer  to  the  complaint. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 


[S.  P.  No.  3043.    In  Bank.-March  23,  1903.] 

ELIZABETH   LANGE,   Respondent,   v.   JOHN   GEISER, 

Appellant. 

HoMssTEAD^Vom  Mortgage  by  V^ub— Convbyanci  from  Husband  to 
W^iFE.— A  mortgage  upon  the  homestead  by  the  wife  alone  ia  void, 
and  will  not  be  validated  by  a  subsequent  dissolution  of  the  mar- 
riage or  termination  of  the  homestead;  and,  being  a  nullity,  is  not 
affected  by  a  subsequent  conveyance  of  the  homestead  by  the  husband 
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to  the  wife,  and  the  title  thus  acquired  by  the  wife  subseqaent  to 
the  mortgage  cannot  inure  to  the  mortgagee  as  security  for  the  debt. 
Id.— Pleading— Demukreb—Betusal  to  Answer— Equitable  Defense. 
—If  there  are  equitable  considerations  meriting  the  attention  of  the 
court,  and  sufficient  to  warrant  the  withholding  from  plaintiff 
.  of  the  decree  which  she  seeks,  those  considerations  must  be  presented 
by  answer,  and  not  by  demurrer,  when  they  do  not  appear  on  the 
face  of  the  complaint.  Where  the  defendant,  when  his  demurrer  was 
overruled,  refused  to  answer  and  allowed  judgment  to  be  taken 
against  him,  it  cannot  be  objected  upon  appeal  that  equity  will  not 
aid  the  plain tiif  in  decreeing  the  mortgage  to  be  void,  without 
restoration  of  the  consideration  received  by  her. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala^ 
meda  County.    W.  E.  Greene,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Rollin  Fitch,  for  Appellant. 

Ben  B.  Haskell,  for  Respondent 

HENSHAW,  J. — This  is  an  appeal  from  a  judgment  ren- 
dered in  favor  of  the  plaintiflE  after  demurrer  overruled  to 
the  complaint  and  defendant's  refusal  to  answer.  The  object 
of  plaintiff's  action  was  to  quiet  her  title  to  the  lands  de- 
scribed in  the  complaint  against  the  mortgage  executed  by  her 
to  defendant  Geiser.  The  complaint  alleges  that  while  plain- 
tiff and  Theodore  Lange  were  husband  and  wife,  the  hus- 
band purchased  the  property  in  question.  Thereafter  the 
husband  declared  a  homestead  upon  the  property,  after  which 
he  conveyed  it  to  his  wife.  Following  this  conveyance,  she 
alone  executed  the  mortgage  to  the  defendant  Geiser.  Subse- 
quent to  all  these  acts  and  transactions  the  Langes  were  di- 
vorced, but  the  decree  made  no  disposition  of  the  land 
impressed  with  the  homestead. 

The  trial  court  decreed  the  mortgage  to  be  void.  Upon  this 
appeal  no  question  is  raised  as  to  the  character  of  the  title 
thus  acquired  by  plaintiff,  but  the  contentions  are  based  upon 
the  concession  that  her  title  is  good.  These  contentions  are, — 
1.  That  the  title  acquired  subsequent  to  the  mortgage  inures 
to  the  mortgagee  as  security  for  his  debt  (Civ.  Code,  sec. 
2930) ;  and  2.  That  equity  will  not  aid  the  plaintiff  in  decree- 
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ing  the  mortgage  to  be  void,  without  reBtoration  by  her  of  the 
consideration  which  she  has  received. 

As  to  the  first  proposition,  it  is  the  settled  law  of  this  state 
that  neither  spouse  can  alienate  or  encumber  the  homestead 
without  the  joint  act  of  the  other,  and  that  the  effort  so  to  do 
is  a  nullity,  and  will  not  be  validated  by  a  subsequent  dissolu- 
tion of  the  marriage  or  termination  of  the  homestead.  {Cflea^ 
son  V.  Spray,  81  Cal.  217;  *  Powell  v.  Paiison,  100  Cal.  236; 
Hart  V.  Church,  126  Cal.  476;*  Freiermuth  v.  Steigleman, 
130  Cal.  395.')  As  to  the  second  contention  it  is  enough  to 
say  that  if  there  were  equitable  considerations  meriting  the 
attention  of  the  court  and  sufficient  to  warrant  the  withhold- 
ing from  plaintiff  of  the  decree  which  she  sought,  those  con- 
siderations should  have  been  presented  by  answer.  They  do 
not  appear  upon  the  face  of  the  complaint.  But  the  defend- 
ant refused  to  answer. 

The  judgment  is  therefore  affirmed. 

McParland,  J.,  Van  Dyke,  J.,  Shaw,  J.,  Lorigan,  J.,  and 
Angellotti,  J.,  concurred. 


[Crim.  No.  958.    In  Bank.— March  24, 1903.] 

THE  PEOPLE,  Respondent,  v.  B.  WABD,  Appellant 

Appeal— Motion  to  Dihect  Printing  of  Transcript.— Where  an  appeal 
is  pending  from  an  order  directing  a  judgment  to  be  entered  nune 
pro  tune  as  of  a  former  date,  and  the  biU  of  exeeptiona  to  that  order 
has  been  settled  and  the  transcript  printed  and  filed,  and  that  appeal 
will  determine  whether  the  case  is  ended  or  whether  an  appeal  from 
the  judgment  is  premature,  this  court  will  not  grant  a  motion  to 
compel  the  clerk  of  the  superior  court  to  print  a  transcript  upon 
appeal  from  the  judgment. 

MOTION  for  an  order  directing  the  clerk  of  the  Superior 
Court  forthwith  to  print  a  transcript  upon  appeal  from  a 
judgment  of  the  Superior  Court  of  the  City  and  County  of 
San  Francisco.    F.  H.  Dunne,  Judge. 

» 15  Am.  St.  Rep.  47.  •  80  Am.  St,  Rep.  138. 

»  77  Am.  St.  Rep.  195. 
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The  facts  are  stated  in  the  opinion  in  this  case,  and  in  the 
case  of  Ward  v.  Dunne,  136  Cal.  19. 

George  D.  Collins,  for  Appellant. 

J.  J.  Lermen,  for  Respondent. 

BEATTY,  C.  J.— This  is  a  motion  for  an  order  directing 
the  clerk  of  the  superior  court  to  forthwith  print  a  transcript 
of  the  record  on  appeal  from  the  judgment  in  said  cause.  The 
motion  is  resisted  upon  the  ground  that  there  is  no  appeal 
pending.  The  facts  out  of  which  the  controversy  arises  are 
fully  set  forth  in  the  case  of  Ward  v.  Dunne,  136  Cal.  19,  and 
upon  those  facta  the  motion  must  be  denied.  If  any  judg- 
ment has  ever  been  rendered  against  the  defendant  it  was 
rendered  on  the  2d  of  December,  1899.  Nothing  was  done  on 
November  19,  1901,  except  to  direct  the  entry  nunc  pro  tunc 
of  a  judgment  which  the  trial  court  found  had  been  duly 
rendered  at  the  former  date.  If  this  decision  was  correct  the 
defendant  has  no  appeal  from  the  judgment  now  pending, 
because  his  notice  of  appeal  was  not  filed  within  a  year  after 
the  rendition  of  judgment.  If,  on  the  other  hand,  the  last 
decision  was  erroneous,  then  no  judgment  has  ever  been  ren- 
dered, and  the  appeal  is  premature.  There  is  an  appeal  now 
pending  here  from  the  order  of  November  19,  1901,  The  bill 
of  exceptions  to  that  order  has  been  settled  and  the  transcript 
has  been  printed  and  filed.  When  that  appeal  is  decided  it 
will  be  determined  whether  or  not  a  judgment  was  rendered 
December  2, 1899.  If  it  was,  the  case  is  ended.  If  it  was  not, 
it  will  be  the  duty  of  the  superior  court  to  render  a  judgment, 
and  then,  and  not  till  then,  will  the  right  to  appeal  accrue. 

Motion  denied. 

Angellotti,  J.,  Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


I 
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[Sac.  No.  1092.     Department  One.— March  26,  1903.] 

ELIZABETH  KIRBY  et  al.,  Respondents,  v.  B.  E.  POTTER 
et  al.,  Appellants. 

Ck>yxRNMXNT  Survey— Non-Navigable  Stream  as  Boundary— Center 
OF  Stream— Meander-Line.- Where  land  on  one  side  of  a  non- 
navigable  stream  is  a  Mexican  grant  having  the  river  as  its  boundary, 
land  surveyed  by  the  government  on  the  other  side  of  the  stream  is 
bounded  by  the  center  of  the  stream,  and  not  by  the  meander-line 
indicated  by  the  field-notes  of  the  survey  along  the  bank  thereof. 

Id.— Location  of  Mining-Claim— Private  Land.— There  can  be  no 
location  of  a  mining-claim  on  private  land  the  title  to  which  has 
passed  from  the  governmenL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butto 
County.    John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion. 

Stratton  &  Kaufman,  for  Appellants. 

J.  H.  McGee,  for  Respondents. 

GRAY,  C. — ^Appeal  by  defendants  from  judgment  for 
plaintiflfs.  Action  to  quiet  title.  The  plaintiffs  allege,  and 
the  appellants  seem  to  concede  the  truth  of  the  allegation, 
that  said  plaintiffs  are  the  owners  of  the  north  half  of  the 
northwest  quarter,  lot  1  of  the  southwest  quarter  of  northwest 
quarter,  lot  2  of  the  southeast  quarter  of  the  northwest  quar- 
ter, all  in  section  10,  and  lot  1  of  the  northeast  quarter  of 
section  9,  all  in  township  18  north,  range  3  east,  M.  D.  M., 
according  to  the  government  survey  thereof.  This  land  lies 
adjacent  to  the  Feather  River.  That  stream  curves  around 
the  western  and  southern  sides  of  the  tract,  and  the  point  in 
dispute  is  whether  the  land  as  above  described  is  bounded  by 
the  stream  and  extends  to  the  thread  thereof,  or  is  it  bounded 
on  the  south  and  west  by  the  meander-line  of  said  stream  run, 
as  indicated  by  the  field-notes  of  the  government  survey, 
along  the  bank  thereof.  The  trial  court  determined  that  the 
stream  was  the  boundary  and  that  the  land  described  by  the 
government  subdivisions  extended  to  its  thready  and  this  we 
think  was  clearly  correct. 

To  be  sure,  the  field-notes  showed  that  the  meander-line  ran 
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down  the  bank  of  the  stream,  and  this  was  no  doubt  the  only 
southern  and  western  line  of  the  land  actually  run  in  the 
field ;  but  in  determining  where  the  true  line  is  we  must  take 
into  account  the  laws  governing  government  surveys.  In 
volume  I  of  the  Revised  Statutes  of  the  United  States,  at  page 
442,  sections  2396-97,  we  find  a  provision  governing  govern- 
ment surveys,  to  the  effect  that  lines  intended  as  boundaries, 
but  which  were  not  actually  run  and  marked,  must  be  ascer- 
tained by  running  straight  lines  from  the  established  comers 
to  the  opposite  corresponding  comers ;  but  where  no  such  op- 
posite corresponding  corners  have  been  or  can  be  fixed,  the 
boundary  lines  are  required  to  be  ascertained  by  running  from 
the  established  comers  due  north  and  south  or  east  and  west, 
as  the  case  may  be,  to  the  watercourse,  Indian  boundary  line, 
€tc.  This  provision  of  the  law  is  construed  in  Railroad  Co. 
V.  Sckurmeier,  7  Wall.  272,  and  it  is  there  said:  ''Meander- 
lines  are  run  in  surveying  fractional  portions  of  the  public 
lands  bordering  upon  navigable  rivers,  not  as  boundaries  of 
the  tract,  but  for  the  purpose  of  defining  the  sinuosities  of 
the  banks  of  the  stream,  and  as  a  means  of  ascertaining  the 
quantity  of  the  land  in  the  fraction  subject  to  the  sale,  and 
which  is  to  be  paid  for  by  the  purchaser, '*  and  it  is  added 
that  "proprietors  bordering  on  streams  not  navigable,  un- 
less restricted  by  the  terms  of  their  grant,  hold  to  the  center 
of  the  stream."  The  government  plat  of  the  land  in  question 
is  not  in  evidence,  but  there  is  a  plat  made  by  a  "state  license 
land  surveyor,"  indicating  the  lines  of  the  government  sur- 
veys as  they  were  run  in  the  field,  and  from  this  plat  it  is 
plain  to  be  seen  that,  following  the  rules  of  government  sur- 
veys of  this  character  already  referred  to,  the  Feather  River 
constitutes  one  boundary  in  lot  1  in  said  section  9,  as  well  as 
of  lota  1  and  2  in  section  10.  The  meander-line  was  originally 
run  as  near  to  the  margin  of  the  river  as  practicable,  and  we 
have  no  doubt  that  the  oflScial  plat  of  the  government's  sur- 
vey delineates  the  river  as  the  western  and  southern  bound- 
aries of  the  said  lots.  This  is  a  proper  inference  to  be  drawn 
from  the  evidence  actually  before  us,  construed  in  the  light  of 
the  rules  of  law  controlling  government  surveys.  It  is  con- 
<;eded  that  the  river  is  not  navigable  at  the  point  in  question ; 
and  under  ordinary  circumstances  the  lines  of  the  govern- 
ment survey  would  have  extended  across  the  stream,  but  this 
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was  not  done,  because  the  lands  on  the  other  side  of  the 
stream  were  embraced  within  the  previous  grant,  known  as 
the  Fernandez  Rancho  grant,  with  the  river  as  its  eastern 
boundary.  It  follows,  then,  that  the  true  boundary  of  the 
lots  is  the  thread  of  the  stream. 

The  proposition  finds  further  illustration  in  the  very  re- 
cent decision  of  this  court  in  Hendricks  v.  Feather  River 
Canal  Co.,  ante,  p.  423. 

There  is  nothing  in  Freeman  v.  BeUegrade,  108  Cal.  185,^ 
inconsistent  with  the  foregoing.  That  case  deals  exclusively 
with  a  private  grant  deed  of  a  portion  of  a  larger  tract  owned 
by  the  grantor,  and  the  rules  and  laws  controlling  govern- 
ment surveys  were  in  no  way  involved  in  that  case.  The 
land  was  there  conveyed  by  metes  and  bounds,  while  here  the 
plaintiffs  were  the  owners  of  the  land  as  described  by  the 
government  subdivisions. 

It  is  also  urged  that  the  court  erred  in  not  permitting  the 
defendant  to  show  that  he  had  complied  with  the  law  gov- 
erning the  location  of  mineral-land  claims,  and  had  actually 
located  and  owned  such  a  claim  covering  the  bed  of  the 
Feather  River  and  embracing  all  the  land  claimed  by  plaintiff 
between  the  said  meander-line  and  the  thread  of  the  stream. 
All  these  alleged  acts  of  defendant  in  locating  a  mineral  claim 
were  had  and  taken,  as  we  understand,  after  the  title  to  the 
land  had  passed  out  of  the  government  to  the  plaintiffs'  pre- 
decessor in  title,  and,  as  we  have  already  seen,  the  land  so 
conveyed  and  patented  by  the  government  extended  to  the 
thread  of  the  stream ;  and,  as  it  further  appears  that  there  was 
no  reservation  of  minerals  in  the  patent,  the  acts  of  defend- 
ants in  trying  to  perfect  a  mineral  claim  were  entirely  im- 
material so  far  as  the  land  involved  in  this  controversy  is 
concerned,  for  there  was  no  title  left  in  the  government  to 
be  acquired  by  mineral-land  claimants.  The  trial  court  did 
not  err  in  excluding  the  offered  evidence. 

We  advise  that  the  judgment  be  aflSrmed. 

Smith,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J. 

^49  Am.  St.  Kep.  76. 
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[L.  A.  No.  1340.    Department  One.— March  26,  1903.] 

W.  GILBERT,  Appellant,  v.  THOMAS  W.  KELLY  et  al., 

Bespondents. 

Appeal  from  Judokxnt— Beview  of  Evidenob.— The  insafficieney  of 
the  evidence  to  soBtain  the  findings  or  yerdict  cannot  be  reviewed 
on  an  appeal  from  the  judgment  unless  the  appeal  is  taken  within 
sixty  days  after  the  rendition  of  the  judgment. 

Id.— Order  Denting  Motion  foe  Defaui/f  Judgment— Answer  on 
File- Presumption  upon  Appeal.— Where  an  answer  was  on  file, 
and  no  default  had  been  entered,  it  must  be  presumed  upon  appeal 
from  the  judgment  that  the  answer  was  properly  on  file,  and  it  was 
not  error  to  deny  a  motion  for  judgment  by  default  with  an  answer 
undisposed  of  before  the  court. 

Id.  —  Ground  of  Motion  —  Insufficient  Beoord  —  Bule  of  Court  — 
Orders  Extending  Time.— Where  the  alleged  ground  for  the  motion 
for  judgment  by  default  was  error  in  the  non-conformity  of  orders 
extending  the  time  to  answer  with  a  rule  of  the  court,  error  is  not 
shown  in  overruling  such  ground,  where  the  rule  of  the  court  and 
the  orders  extending  time,  and  the  evidence  before  the  court  when 
the  orders  were  made,  are  not  included  in  the  bill  of  exceptions. 

Id.— Action  of  Ejectment- Finding  as  to  Ownership— Sxtffioienct 
OF  Tax  Deed.— In  an  action  of  ejectment  where  the  court  found 
that  the  plaintiff  is  not  and  never  was  the  owner  or  entitled  to  the 
possession  of  the  land  described  in  the  complaint,  and  the  finding 
is  not  challenged,  the  sufficiency  of  the  tax-deed  under  which  plain- 
tiff claims  title  cannot  be  inquired  into  upon  appeal  from  the 
judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

William  Gilbert,  and  J.  Marion  Brooks,  for  Appellant. 

John  T.  York,  and  Richard  J.  Dillon,  for  Respondents. 

COOPER,  C. — This  action  was  brought  in  ejectment  to  re- 
cover the  possession  of  certain  real  estate  described  in  the 
complaint.  The  plaintiff  claims  to  be  the  owner  of  the  saiAe 
by  virtue  of  a  deed  from  the  state,  the  property  having  been 
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sold  to  the  state  for  delinquent  taxes.  The  case  was  tried 
before  the  court  without  a  jury,  findings  filed  and  judgment 
ordered  for  defendant,  which  judgment  was  accordingly  en- 
tered. This  appeal  is  from  the  judgment  on  a  bill  of  excep- 
tions. It  is  not  claimed  that  the  judgment  is  not  the  legal 
conclusion  from  the  facts  found,  and  no  objection  is  made  to 
the  form  of  the  judgment.  Appellant  contends  that  the  evi- 
dence is  not  sufficient  to  support  the  findings  in  certain  re- 
spects. The  judgment  was  entered  on  the  thirty-first  day  of 
May,  1902,  and  the  notice  of  appeal  was  served  and  filed  on 
the  thirteenth  day  of  October  following,  more  than  sixty  days 
after  the  rendition  and  entry  of  the  judgment.  It  is  ex- 
pressly provided  in  the  Code  of  Civil  Procedure,  section  939 : 
*'An  exception  to  the  decision  or  verdict,  on  the  ground  that 
it  is  not  supported  by  the  evidence,  cannot  be  reviewed  on  an 
appeal  from  the  judgment,  unless  the  appeal  is  taken  within 
sixty  days  after  the  rendition  of  the  judgment.'*  The  above 
provision  of  the  code  has  been  adhered  to  by  this  court. 
(People  V.  Jones,  70  Pac.  1063,  (filed  December  16, 1902,)  and 
cases  therein  cited.)  It  is  claimed  by  appellant  that  the  court 
erred  in  not  granting  his  motion  for  judgment  by  default,  for 
the  reason  that  certain  orders  were  made  extending  time  to 
the  defendant  in  which  to  answer,  and  that  the  orders  did  not 
comply  with  rule  9  of  the  superior  court,  and  for  the  further 
reason  that  the  orders  were  signed  by  the  ** superior  judge" 
instead  of  the  ** judge  of  the  superior  court."  We  have  ex- 
amined the  record,  and  we  do  not  find  rule  9  incorporated  in 
the  bill  of  exceptions,  nor  any  evidence  to  show  wiiat  was  be- 
fore the  court  at  the  time  the  orders  were  made ;  neither  are  the 
orders  extending  time  incorporated  in  the  bill  of  exceptions. 
But,  however  this  may  be,  the  answer  of  the  defendants  was 
on  file.  No  default  had  been  entered  and  no  motion  made  to 
strike  out  the  answer.  "We  must  presume  that  the  answer 
was  properly  on  file  and  judgment  cannot  be  entered  by  de- 
fault, with  an  answer  undisposed  of  before  the  court. 

This  leaves  for  consideration  only  alleged  errors  in  the 
admission  of  evidence.  In  the  bill  of  exceptions  the  only 
specification  of  such  error  is  the  following:  **The  court  erred 
in  admitting  oral  and  documentary  evidence  on  plaintiff's 
objections,  as  shown  by  the  foregoing  bill  of  exceptions^  the 


March,  1903.]  Cahill  v.  Baird.  691 

exceptions  being  marked  No.  2  to  No.  6,  inclusive.*'  Appel- 
lant has  not  seen  fit  to  argue  in  his  brief  any  one  of  the  al- 
leged errors,  nor  to  point  out  wherein  the  alleged  error  lies. 
■On  the  contrary,  he  says  in  referring  to  the  deed  upon  which 
his  title  rested:  **PlaintiflE  established  a  prima  facie  case  by 
the  introducing  his  deed  in  evidence,  and  the  burden  of  proof 
was  thus  thrown  on  defendants.  The  only  question  involved 
is  whether  the  deed  substantially  complies  with  the  statute.'* 
As  this  is  the  only  question  involved,  and  the  court  found 
that  the  plaintiff  is  not  and  never  was  the  owner,  nor  en- 
titled to  the  possession  of  the  land  described  in  the  complaint, 
and  as  this  finding  is  not  challenged,  it  is  evident  we  cannot 
•examine  the  deed. 

It  follows  that  the  judgment  should  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.        .Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J. 


[S.  F.  No.  2498.    In  Bank.-March  26,  1903.] 

WILLIAM     CAHILL,     Respondent,    v.     VERONICA     C. 
BAIRD,  Appellant 

Appeal— Order  Denying  New  Trial— Miscondtjct  op  Jury— Appi- 
DAViTS  NOT  IN  RECORD.— TJpon  appeal  from  an  order  denying  a  new 
trial,  afELdavits  alleging  misconduct  of  the  jury  as  a  ground  for 
the  motion,  which  are  not  incorporated  in  the  bill  of  exceptions,  as 
required  by  rule  29  of  this  court,  cannot  be  considered. 

Id.— Exclusion  op  Judgment-Roll— Absence  prom  Record.— The  ex- 
clusion of  a  judgment-roll  from  evidence,  which  does  not  appear  in 
the  statement,  and  in  respect  of  which  it  cannot  be  determined  upon 
appeal  whether  it  was  admissible,  or  whether  its  exclusion  was 
prejudicial  error,  cannot  be  considered. 

Id.— Instruction  Given  at  Appellant's  Request.— An  appellant  has 
no  right  to  complain  of  an  instruction  given  at  appellant's  request; 
and  where  it  appears  to  have  been  harmless,  it  cannot  be  ground  for 
reversal. 

Id.- Action  por  Services— Reasonable  Value— Requested  Instruc- 
tion Outside  op  Issues.— In  an  action  for  services  rendered  by  an 
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attomej  where  the  only  issaes  joined  related  to  the  reasonable 
Talue  of  the  eervicee,  a  requested  instmetion  as  to  the  employment 
of  an  attomej  being  an  entire  contract,  under  which,  if  broken  by 
the  attorney  in  such  manner  as  to  make  the  rdation  of  attorney  and 
client  no  longer  possible,  the  attorney  is  not  entitled  to  compensa- 
tion, is  outside  of  the  issues,  and  where  it  was  wholly  inapplicable 
to  the  evidence,  it  was  properly  rejected. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  George 
H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  S.  Partridge,  for  Appellant 

."William  J.  Herrin,  for  Respondent. 

VAN  DYKE,  J.— The  plaintfflf,  as  assignee  of  N.  H.  Hurd, 
an  attorney  at  law,  brought  this  action  to  recover  the  sum  of 
fifteen  hundred  dollars,  alleged  to  be  due  the  plaintiflE's  said 
assignor  for  professional  services  rendered  the  defendant. 
The  case  was  tried  by  a  jury  and  a  verdict  rendered  in  the 
sum  of  nine  hundred  and  twenty-five  dollars,  for  which  judg- 
ment was  entered.  The  defendant  thereupon  moved  for  a 
new  trial,  which  being  denied,  this  appeal  is  taken  from  the 
order  denying  defendant's  motion  for  a  new  trial. 

The  grounds  urged  for  reversal  are:  Misconduct  of  the 
jury ;  erroneous  remarks  made  by  the  judge  during  the  course 
of  the  trial,  alleged  to  have  evinced  a  prejudgment  of  the 
case  and  to  have  prejudiced  the  jury ;  exclusion  of  certain  evi- 
dence ;  errors  in  law  in  instructing  and  failing  to  instruct  the 
jury. 

1.  The  affidavits  relied  upon  in  support  of  the  alleged  mis- 
conduct of  the  jury  are  not  incorporated  in  the  bill  of  excep- 
tions, as  required  by  rule  29  of  this  court,  and,  therefore, 
cannot  be  considered. 

2.  We  can  see  nothing  objectionable  in  what  was  said  by  the 
judge  of  the  trial  court  during  the  progress  of  the  trial.  All 
except  one  of  the  instances  of  supposed  injurious  remarks 
were  merely  rulings  of  the  court  in  the  admission  and  exclu- 
sion of  evidence,  couched  in  appropriate  and  unobjectionable 
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terms.  The  remaining  incident  was  a  question  to  the  attor- 
neys as  to  the  point  of  law  suggested  by  the  evidence 
offered,  and  was  altogether  appropriate,  and  could  not  have 
suggested  anything  to  the  jury  unfavorable  to  the  appellant 

3.  We  do  not  understand,  as  suggested  by  the  appellant, 
that  the  court  refused  "to  allow  defendant  to  introduce  any 
testimony  as  to  former  charges  made  by  Mr.  Hurd,'*  plain- 
tiflE's  assignor.  The  ruling  actually  made  was  the  exclusion  of 
the  judgment-roll  in  the  former  case  of  Baird  v.  Baird  (in 
which  the  defendant  as  trustee  was  a  party) ;  and,  as  this 
does  not  appear  in  the  statement,  it  cannot  be  determined 
whether  it  was  admissible,  or  if  admissible,  whether  the  error 
would  have  been  prejudicial.  The  question  whether  the  evi- 
dence on  the  point  was  admissible  is  not  presented  by  the 
record,  and,  therefore,  cannot  be  considered. 

4.  In  appellant's  brief  it  is  contended  that  '^the  court 
erred  in  giving  the  instruction  quoted  in  specification  of  errors 
No.  20,  and  in  refusing  to  give  the  instruction  quoted  in  speci- 
fication of  errors  No.  23." 

In  proceeding  to  give  certain  instructions,  the  court  says: 
**The  defendant  has  asked  a  number  of  instructions,  those  of 
which  meet  with  my  approbation  I  will  now  proceed  to  give 
you."  Among  the  instructions  so  given  at  the  request  of  the 
defendant  is  the  one  now  specified  in  appellant's  brief  as 
being  erroneous.  Certainly  appellant  has  no  right  to  com- 
plain at  the  giving  of  an  instruction  at  her  request,  but  the 
instruction  in  question,  although  outside  the  issues,  was  harm- 
less, and  did  not  seem  to  have  influenced  the  jury.  The  court 
refused  to  give  the  other  instruction  referred  to  in  the  brief, 
to  wit,  No.  23,  which  is  as  follows : — 

*'You  are  instructed  that  when  a  client  employs  an  at- 
torney for  a  specific  action,  that  is  an  entire  contract;  and  if 
you  find  that  the  attorney  broke  the  contract  himself,  or  acted 
in  such  a  manner  as  to  make  the  relation  of  attorney  and 
client  no  longer  possible,  you  must  find  that  the  attorney  ia 
not  entitled  to  any  compensation." 

There  is  no  such  issue  raised  by  the  pleadings.  The  com- 
plaint alleges  that  the  plaintiff's  assignor  performed  legal 
services  for  the  defendant,  and  that  the  same  were  reasonably 
worth  the  sum  of  fifteen  hundred  dollars,  the  answer  was  a 
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denial  that  said  services  were  reasonably  worth  that  sum,  or 
any  greater  sum  than  one  hundred  and  fifty  dollars,  and 
offered  to  allow  plaintiff  to  take  judgment  for  that  amount. 
Aside  from  the  fact  that  there  is  no  issue  raised  by  the  plead- 
ings justifying  the  instruction  in  question,  there  is  no  evi- 
dence from  which  an  inference  even  can  be  drawn  that  the 
assignor  of  the  plaintiff  broke  the  contract,  or  acted  in  such 
a  manner  as  to  make  the  relation  of  attorney  and  client  no 
longer  possible.  It  was  not  error,  therefore,  for  the  court  to 
refuse  the  instruction  in  question. 
The  order  appealed  from  is  affirmed. 

Shaw,  J.,  Angellotti,  J.,  McFarland,  J.,  Lorigan,  J.,  Hen- 
shaw,  J.,  and  Beatty,  C.  J.,  concurred. 


[Crim.  No.  864.    In  Bank.— March  26,  1903.] 

THE  PEOPLE,  Respondent,  v.  HORACE  J.  DOBBINS, 

Appellant. 

Criicinal  Law— Murder— Support  op  Verdict.— The  erldence  in  this 
case  Ib  held  suflScient  to  countervail  the  defendant's  plea  of  self* 
defense^  and  to  justify  a  verdict  of  guilty  of  murder  in  the  first 
degree. 

Id.— Evidence— Dying  Statement.— The  dying  statement  of  the  de- 
ceased,  as  to  the  facts  connected  with  the  shooting,  is  admissible  in 
evidence  when  shown  to  have  been  made  in  contemplation  of  impend- 
ing death  from  the  mortal  wound  received  from  the  defendant's 
pistol. 

Id.— Instructions— Distrust  op  False  Witness.— It  is  not  error  ta 
instruct  the  jury  substantially  in  the  language  of  the  code,  as  to 
the  distrust  of  a  witness  who  is  false  in  one  part  of  his  testimony; 
although  such  instruction  cannot  be  commended  as  a  full  or  clear 
exposition  of  the  meaning  of  the  provision  of  the  code  on  that 
subject.  It  is  not  improper  to  conform  to  the  language  of  the  code^ 
and  to  omit  what  the  code  omits. 

Id.— Law  op  Self-Depense.— It  is  not  error  to  instruct  the  jury  upon 
the  law  of  self-defense  in  the  language  of  the  code;  and  if  the 
defendant  desired  amplification  of  the  instructions  on  that  subject, 
he  should  have  proposed  further  instructions  thereupon. 

Id.— Credibility  op  Witnesses- Defendant's  Testimony.— An  instruc- 
tion as  to  the  credibility  of  witnesses  and  the  weight  to  be  given 


March,  1903.]  People  v.  Dobbins.  695 

to  the  defendant's  testimony,  which  does  not  depart  from  the  rules 
laid  down  in  People  v.  Van  Ewan,  111  CaL  144,  is  not  objectionable. 
Id.— Misconduct  of  Jury— Impeachment  op  Verdict— Appidavit  of 
Defendant-Hearsay.— Jurors  cannot  impeach  the  verdict  by  show- 
ing that  improper  statements  were  made  by  some  of  them  when 
deliberating  upon  the  verdict;  and  an  affidavit  of  the  defendant 
which  must  necessarily  rest  upon  hearsay  from  jurors  cannot  be 
received  to  show  such  misconduct. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County  and  from  an  ord^r  denying  a  new  trial. 
A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  C.  Burnett,  and  Louis  P.  Boardman,  for  Appellant. 

Tirey  L.  Ford,  Attorney-General,  for  Respondent. 

HENSHAW,  J. — ^Defendant  was  charged  with  the  murder 
of  one  Eldridge  B.  Ball.  The  jury  returned  its  verdict  of 
guilty  of  murder  in  the  first  degree,  and  fixed  the  penalty  at 
imprisonment  for  life.  From  the  judgment  and  from  the 
order  denying  him  a  new  trial  he  appeals. 

By  the  prosecution  it  was  shown  that  defendant,  deceased, 
and  others  were  engaged  in  playing  a  game  of  draw-poker  in 
the  back  room  of  a  saloon.  In  the  middle  of  a  deal  defendant, 
who  suspected  the  deceased  of  cheating,  suddenly  said  to  him, 
'*You  are  a  son  of  a  bitch.'*  Deceased  responded,  **You  are 
a  liar,  Jeflf.  I  am  no  son  of  a  bitch,'*  and  with  that  arose 
from  his  chair,  his  arms  hanging  loosely  by  his  side.  As  he 
did  so  the  defendant  shot  him  twice,  once  in  the  shoulder  and 
once  in  the  abdomen,  the  latter  wound  being  mortal,  from  the 
effects  of  which  death  shortly  ensued.  This  evidence  was 
sufficient  to  countervail  against  defendant's  plea  of  self-de- 
fense, and  to  justify  the  verdict  which  the  jury  returned. 

A  dying  declaration  of  deceased  was  admitted  in  evidence, 
and  it  is  contended  that  the  preliminary  proofs  upon  behalf 
of  the  people  were  not  sufficient  to  justify  its  admission.  The 
deceased  made  two  statements,  under  the  following  circum- 
stances :  Mr.  Barcar,  an  attorney,  had  been  called  in,  that  the 
first  statement  might  be  in  proper,  legal  form,  and  in  the 
presence  of  Mr.  Barcar,  the  doctor,  the  witness  Young  and 
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others,  deceased  made  a  brief  statement,  which  was  reduced 
to  writing,  to  the  effect  that  he  had  been  shot  by  defendant 
Dobbins  without  cause  or  provocation.  Mr.  Barcar  then  de- 
parted from  the  room,  communicated  with  the  district  at- 
torney by  telephone,  and  stated  to  him  that  he  had  taken  down 
a  very  brief  statement  from  the  dying  man.  The  district  at- 
torney then  went  to  Ball's  bedside,  and  there  was  given  the 
second  statement  of  the  deceased,  which  statement  was  the  one 
introduced  in  evidence.  The  interval  of  time  between  the 
giving  of  the  first  and  of  the  second  statement  was  about  an 
hour  or  an  hour  and  a  half.  Before  the  making  of  the  first 
statement  the  deceased  was  suffering  intense  pain  from  the 
abdominal  wound,  and  had  been  assured  by  the  attendant 
physician  that  he  was  mortally  injured  and  would  soon  die. 
The  deceased  stated  that  he  was  mortally  wounded  and  felt 
that  he  was  going  to  die,  and  appeared  to  realize  that  he  had 
but  a  short  time  to  live.  The  doctor  told  him  that  he  could 
live  but  a  short  time,  and  that  they  had  come  there  to  take 
his  dying  statement.  He  said  that  he  ''felt  assured  that  he 
was  going  to  die,'*  and  that  **he  was  satisfied  of  it."  It  was 
under  these  circumstances  that  the  first  statement  by  the 
deceased  was  made.  Thereafter,  the  witnesses  still  remaining 
in  the  room,  and  only  Mr.  Barcar  having  withdrawn,  the 
situation  in  other  respects  remaining  unchanged,  the  district 
attorney  came  upon  the  scene  and  took  the  second  declaration 
from  the  dying  man.  The  district  attorney  was  accompanied 
by  Hyatt,  a  shorthand  reporter.  Hyatt  testified  that  he  made 
some  notes  of  what  took  place  at  the  time  that  he  and  the 
district  attorney  were  there,  but  that  he  was  not  there  for  the 
purpose  of  taking  the  dying  declaration ;  that  he  did  not  hear 
everything  that  was  said  because  Mr.  Ball  was  lying  on  the 
bed  with  his  back  to  him  and  his  face  toward  the  district 
attorney,  who  was  talking  to  him;  he  was  not  there  as  an 
ofiScial  reporter,  and  the  notes  which  he  took  were  not  taken 
oflScially,  but  as  memoranda  of  what  he  heard,  because  he 
had  nothing  else  to  do.  From  these  notes  it  appears  that  the 
district  attorney  questioned  the  dying  man  as  follows:  *'Q. 
Dr.  Stitt  tells  me  that  you  are  going  to  die.  He  has  informed 
you  so?  A.  Yes.  Q.  You  understand  that  all  hope  is  gone — 
you  are  going  to  diet   A.  Well,  I  presume  that  likely  to  be 
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the  case.  Q.  TJie  doctor  says — ^you  understand  all  hope  is 
gone,  do  yout  A.  Yes.  Q.  You  are  going  to  die!  A.  Yes. 
Q.  This  wound  is  fatal  and  it  is  going  to  cause  your  death; 
you  understand  that,  do  yout  A.  Yes.  Q,  Now,  with  that 
in  view,  Mr.  Ball,  do  you  wish  to  make  a  statement  as  to  the 
facts  connected  with  this  shooting t  A.  Yes,  sir;  I  will  make 
the  statement  how  it  occurred  and  why,  and  the  circumstances 
as  they  occurred."  This  evidence  was  certainly  suflScient  to 
support  the  introduction  of  the  statement  as  having  been  made 
in  contemplation  of  impending  death.  In  People  v.  Fuhrig, 
127  Cal.  412,  substantially  all  of  the  evidence  offered  to  sup- 
port the  admitted  declaration  was  the  statement  of  the  doctor 
to  the  woman  that  "she  would  probably  die,'*  and  this,  as 
was  said  in  the  opinion,  was  calculated  to  excite  the  hope  of 
living  rather  than  to  impress  the  patient  with  the  conviction 
that  death  was  immediately  impending.  But  here  the  injured 
man  had  been  assured  by  the  doctor  that  he  was  mortally 
wounded  and  could  not  live — ^not  that  he  would  probably 
die — and  he  had  expressed  his  own  conviction  to  the  same 
effect.  But  an  hour  and  a  half  at  the  most  had  intervened 
between  his  first  declaration  upon  the  subject  and  the  giving 
of  the  statement  which  was  introduced  in  evidence.  During 
that  time  the  attending  physician  and  the  other  witnesses 
remained  by  his  bedside  awaiting  his  dissolution.  There  is 
nothing  to  show  that  the  conviction  which  he  held  at  the  time 
of  the  giving  of  the  first  statement  did  not  remain  when  he 
gave  the  second.  But,  to  the  contrary,  his  declarations  to  the 
district  attorney  evince  that  he  still  was  of  the  same  belief. 
The  preliminary  proof  was,  therefore,  suflScient  to  warrant  the 
introduction  of  the  declaration  in  evidence,  and  as  no  objec- 
tion is  made  to  the  matter  of  the  declaration  we  pass  to  the' 
next  proposition  urged  by  appellant. 

The  court  instructed  the  jury  as  follows:  ''A  witness  who 
testifies  falsely  as  to  one  fact  in  giving  his  testimony  is  to  be 
distrusted  in  other  parts  of  his  testimony.  If  you  find  that 
a  witness  has  deliberately  testified  falsely  in  one  part  of  his 
testimony  in  this  case,  you  have  the  right  to  reject  the  whole 
of  the  testimony  of  that  witness  which  is  not  shown  by  other 
evidence  in  the  case  to  be  true.  I  do  not  intimate  to  you  that 
any  witness  in  this  case  has  testified  falsely,  or  that  any  wit* 
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ness  has  been  impeached  in  his  testimony  in  this  ease.  These- 
are  matters  exclusively  within  your  province  as  jurors  and 
not  to  be  determined  by  the  court."  The  provision  of  the 
code  upon  which  this  instruction  is  based  is,  ''that  a  witness 
false  in  one  part  of  his  testimony  is  to  be  distrusted  in  others.  "* 
(Code  Civ.  Proc,  sec.  2061,  subd.  3.)  The  first  sentence' of 
the  instruction  is  substantially  in  the  language  of  the  code. 
In  People  v.  Plyler,  121  Cal.  162,  the  court  refused  to  give 
an  instruction  which  was  an  accurate  amplification  and  ex- 
emplification of  the  principle  of  law  embraced  in  the  code 
provision,  and  it  was  said  that  the  court  should  not  have  re* 
fused  the  instruction  because  it  was  unobjectionable  in  point 
of  law,  and  because  the  terse  language  of  our  statute,  well 
understood  by  jurists,  might  be  misleading  to  the  non-pro- 
fessional mind;  that  the  false  swearing  must  be  willful,  and 
upon  a  matter  material  to  the  case.  But  nowhere  has  it  been 
decided,  nor  indeed  could  it  with  reason  be  held,  that  it  ia 
error  for  the  court  to  instruct  in  the  language  of  our  written 
law.  This  is  substantially  what  the  court  here  did,  and  so^ 
while  the  instruction  cannot  be  commended  as  a  full  or  clear 
exposition  of  the  meaning  of  the  section  of  the  code,  still  it 
cannot  be  said  that  it  was  error  for  the  court  in  giving  the 
law  to  have  conformed  to  the  language  of  the  code,  and  to 
have  omitted  what  that  code  itself  omits. 

The  same  may  be  said  of  the  court's  instructions  upon  the 
law  of  self-defense.  These  instructions  were  given  in  the 
language  of  the  code,  .and  if  the  defendant  desired  amplifi- 
cation of  them  he  should  have  proposed  instructions  upon  the 
matter. 

Complaint  is  made  of  an  instruction  touching  the  credi- 
bility of  witnesses  and  of  the  weight  to  be  given  to  the  tes- 
timony of  the  defendant,  who  was  himself  a  witness.  The 
instruction  upon  this  point  was  couched  in  more  conservative 
language  than  that  employed  in  the  instruction  given  in 
People  V,  Cronin,  34  Cal.  191,  which  instruction  was  there 
approved,  and  which  approval  this  court,  while  discounte- 
nancing the  practice,  has  felt  compelled  reluctantly  to  follow. 
The  subject  has  received  recent  consideration  in  People  v. 
Van  Ewan,  111  Cal.  144,  and  here  it  only  need  be  said  that 
while  reaflSrming  what  is  stated  in  the  Van  Ewan  case,  the 
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instruction  given  in  the  case  at  bar  does  not  violate  the  rule 
of  law  there  laid  down. 

Upon  motion  for  his  new  trial  defendant  made  affidavit 
that  while  the  jury  was  considering  the  verdict  some  of  \he 
jurors  stated,  in  the  presence  of  the  jury,  ''that  the  defendant 
was  a  bad  egg  and  had  been  in  trouble  before,  and  if  he  were 
let  loose  he  would  be  in  trouble  again  in  a  short  time;"  and 
further  that  **the  jury  discussed  and  considered  the  question 
of  the  absence  of  the  witness  Jones,  whose  testimony  was 
read  at  the  trial,  and  it  was  stated  by  said  jurors  above  named 
and  other  jurors  in  the  presence  of  the  jury  that  said  witness 
Jones  was  spirited  away  and  that  his  absence  was  brought 
about  by  the  unlawful  use  of  the  money  of  the  Dobbinses.'^ 
In  the  nature  of  things  it  was  impossible  for  the  defendant 
to  have  known  of  these  matters  except  upon  hearsay.  He  does 
not  pretend  to  give  the  source  of  his  information.  A  juror 
could  not  so  impeach  his  own  verdict,  nor  could  another  by 
making  such  affidavit,  do  indirectly  what  the  juror  himself 
would  not  be  permitted  to  do.  {Siemsen  v.  Oakland  etc.  By,, 
134  Cal.  494.) 

The  judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  and 
Lorigan,  J.,  concurred. 


[Sac.  No.  1005.    In  Bank.— March  27,  1903.] 

W.  L.  WILLIAMS,  Respondent,  v.  ESTELLA  BAGNELLE, 
School  Superintendent  of  Madera  County,  Appellant. 

School  Law— Warrant  por  Salaey  of  Teacher— Mandamus  to  Su- 
perintendent.-Where  the  school  trustees  have  drawn  a  warrant 
for  the  salary  of  a  teacher,  and  the  county  superintendent  refuses  to 
issue  a  requisition  upon  it,  mandamiu  will  lie  to  compel  its  issuance. 

Id.— Appeal  to  State  Superintendent.— Under  section  1699  of  the  Po- 
litical Code,  the  right  of  appeal  to  the  state  superintendent  is  lim- 
ited to  a  case  where  the  school  trustees  have  refused  to  issue  a 
warrant. 

Id.— Employment  of  Teacher  for  a  "Year,"— A  contract  of  em- 
ployment of  a  school  teacher  for  a  "year,"  imports,  in  the  absence 
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of  anything  to  the  contrary,  employment  for  a  Behool  year,  begin- 
ning  on  the  first  day  of  July  and  ending  on  the  Uurt  day  of  June. 

Id.— Ck)NTRACT  or  Emflotmint— Ybablt  Salabt— Misoalculation  of 
Tbustees— Tkacher  not  Pbejupigsd.— Where  the  contract  of  em- 
ployment was  to  teach  for  a  year  at  a  salary  of  one  thousand  dollars, 
without  making  provision  for  monthly  payments,  and  the  trustees, 
assuming  that  the  school  would  last  nine  months,  divided  the  salary 
into  nine  monthly  paymoits,  but  the  school  in  fact  continued  for 
only  eight  months,  the  teacher  cannot  be  held  responsible  for  the 
miscalculation  of  the  trustees,  and  their  error  cannot  deprive  the 
teacher  of  the  other  ninth  part  of  his  salary,  being  the  balance  due 
on  the  yearly  payment. 

Id.— Provisions  of  Codb  not  Mandatory— Formal  I>efegt8  in  War- 
rant—Pubuc  Duty.— The  provisions  of  section  1543  of  the  Political 
Code  should  not  be  considered  as  mandatory  to  defeat  the  teacher's 
claim  to  the  unpaid  portion  of  his  salary,  for  informalities  or  formal 
defects  in  the  warrant  over  which  the  teacher  had  no  control.  When 
a  public  duty  is  imposed,  and  the  statute  requires  it  to  be  performed 
in  a  certain  manner  or  within  a  certain  time^  or  under  spedflc  con- 
ditions, its  prescriptions  may  be  regarded  as  directory  only,  when 
injustice  or  inconvenience  would  result  to  those  having  no  control 
over  the  exercise  of  the  duty,  if  the  requirements  were  essential  and 
imperative. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ma- 
dera County.    M.  L.  Short,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R  R.  Fowler,  and  W.  H.  Larew,  for  Appellant 

Francis  A.  Fee,  for  Respondent. 

LORIGAN,  J. — From  a  judgment  awarding  plaintiff  a  per- 
emptory writ  of  mandate  against  defendant,  as  superintend- 
ent of  schools  of  Madera  County,  requiring  her  to  draw  a 
requisition  in  favor  of  plaintiff  for  a  balance  due  him  for 
salary  as  school-teacher,  under  a  contract  with  the  school 
trustees  of  Madera  school  district,  the  defendant  appeals. 

The  school  trustees  had  drawn  their  warrant  in  his  favor 
for  this  balance,  but  defendant  refused  to  issue  a  requisition 
upon  it,  and  urges  on  this  appeal,  against  the  judgment, — 1. 
That  plaintiff  is  not  entitled  to  invoke  a  writ  of  mandate,  as 
he  has  a  plain,  speedy  and  adequate  remedy  at  law  by  appeal 
to  the  state  superintendent  of  public  instruction  from  her 
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refusal;  2.  That  the  contract  to  teach  entered  into  between 
plaintiff  and  the  trustees  was  invalid;  and  3.  That  the  war- 
rant of  the  trustees  was  not  drawn  in  compliance  with  the 
school  law,  and  was,  therefore,  void. 

The  first  contention  is  based  on  section  1699  of  the  Political 
Code,  which  reads  as  follows:  '*Any  teacher  whose  salary  is 
withheld  may  appeal  to  the  superintendent  of  public  instruc- 
tion, who  shall  thereupon  require  the  superintendent  of 
schools  to  investigate  the  matter  and  present  the  facts  thereof 
to  him.  The  judgment  of  the  superintendent  of  public  in- 
struction shall  be  final;  and  upon  receiving  it,  the  superin- 
tendent of  schools,  if  the  judgment  is  in  favor  of  the  teacher, 
shall,  in  case  the  trustees  refuse  to  issue  an  order  for  said 
withheld  salary,  issue  his  requisition  in  favor  of  said  teacher.'' 

If  this  section  of  the  code  could  be  considered  as  obliga^ 
tory  rather  than  permissive,  still  we  cannot  see  that  it  has  any 
application  to  the  present  case. 

It  must  be  considered  and  construed  in  its  entirety,  and  the 
main  inquiry  is.  When,  and  by  whom,  is  the  **  salary  with- 
held," so  that  the  appeal  of  the  teacher  may  be  taken  to  the 
superintendent  of  public  instruction^ 

We  think  the  section  itself  furnishes  the  answer,  and  that 
when  it  speaks  of  a  ''withheld  salary"  it  means  a  withhold- 
ing, by  the  board  of  school  trustees,  of  the  original  warrant 
in  favor  of  the  teacher. 

An  analysis  of  the  section  we  believe  will  make  this  ap- 
parent. The  first  portion  of  it  provides,  simply,  that  any 
teacher  whose  salary  is  withheld  may  appeal  to  the  super- 
intendent of  public  instruction.  There  is,  in  this  portion  of 
the  section,  no  definition  of  a  "withheld  salary."  It  simply 
confers  the  right  of  appeal. 

The  next  portion  provides  for  an  investigation  and  pres- 
entation of  facts  to  him  by  the  county  superintendent.*  This 
deals  solely  with  the  presentation  and  submission  of  the  evi- 
dence. 

It  is  next  provided  that  the  superintendent  of  public  in- 
struction shall  (on  the  facts)  pronounce  a  final  judgment,  of 
which  he  advises  the  county  superintendent,  and  the  section 
then  declares  that,  **upon  receiving  it  [the  final  judgment] 
the  superintendent  of  schools,  if  the  judgment  is  in  favor  of 
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the  teacher,  shall  in  case  the  trustees  refuse  to  issue  an  order 
for  said  vHthheld  salary  issue  his  requisition  tTi  favor  of  said 
teacher.' ' 

This  last  portion  of  the  section  clearly  informs  us  that 
''said  withheld  salary"  results  from,  and  consists  of,  the  re- 
fusal of  the  trustees  to  issue  their  warrant  in  the  teacher's 
favor.  It  is  only  on  such  a  withholding  that  the  judgment 
can  operate  by  the  terms  of  the  section,  and  certainly  what 
constitutes  the  ''withholding"  mentioned  in  the  opening 
clause  of  the  section  from  which  the  teacher  is  given  the  right 
of  appeal,  must  be  determined  by  the  relief  upon  final  judg^ 
ment  to  which  he  would  be  entitled.  As  the  judgment  by  its 
terms  is  limited  in  its  operation  exclusively  to  a  case  "where 
the  trustees  refuse  to  issue  an  order  for  said  withheld  salary/* 
the  right  of  appeal  must  also  necessarily  be  limited  to  a  case 
where  the  salary  is  withheld  hy  the  trustees. 

A  fair  construction  of  the  statute  seems  to  require  a  notice 
of  the  final  judgment  to  be  given  to  the  trustees  so  that  they 
may  act  in  conformity  with  it,  and  issue  their  warrant,  be- 
cause a  "refusal"  presupposes  a  "demand,"  and  it  is  only 
on  a  refusal  by  the  trustees  that  the  county  superintendent 
can  act. 

If  the  trustees  obey  the  judgment  and  issue  the  warrant, 
the  requisition  of  the  superintendent  is  then  drawn  on  the 
warrant  they  issue,  not  on  account  of  the  final  judgment;  i" 
they  refuse,  the  requisition  is  then  drawn  by  the  superin- 
tendent by  virtue  of  the  final  judgment  without  the  warrant, 
but  in  either  event  the  final  judgment  operates  upon  the  sal- 
ary withheld  by  the  trustees,  either  to  secure  it  to  the  teacher 
by  the  voluntary  action  of  the  trustees  in  harmony  with  the 
judgment,  or  by  the  requisition  of  the  superintendent  of 
schools^  on  their  refusal  to  comply  with  it. 

If  this  is  not  the  proper  construction,  then  the  teacher  may 
appeal  in  all  cases,  no  matter  by  whom  his  salary  is  with- 
held. It  would  be  then  necessary  to  appeal,  not  only  when  the 
trustees  refuse  to  issue  their  order,  but  also  when  the  super- 
intendent of  schools  refuses  his  requisition  on  it,  or  the 
county  auditor  his  warrant  on  such  requisition,  or  when  the 
treasurer  refuses  payment  on  the  auditor's  warrant,  because 
all  these  steps  have  to  be  taken  by  the  teacher  before  he  can 
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obtain  ultimate  payment.  If  he  was  required  to  appeal  from 
the  superintendent's  refusal,  we  would  have  this  peculiar 
condition, — that  under  the  section  the  superintendent  would 
have  to  investigate  the  matter  of  his  own  refusal,  present 
facts  in  a  matter  he  had  already  prejudged,  aci  be  expected 
to  do  it  impartially.  His  investigation  and  presentation  of 
facts  might  be  warped  or  colored  in  harmony  with  his  judg- 
ment of  refusal,  and  would  hardly  be  the  best  or  fairest  evi- 
"dence  upon  which  the  state  superintendent  should  pronounce 
a  final  judgment. 

We  hardly  think  the  legislature  contemplated  any  such 
thing.  On  the  other  hand,  as  an  intermediary  between  the 
teacher  and  trustees,  he  would  be  disinterested  and  free  from 
])ias. 

Aside  from  this,  if  the  auditor  on  the  county  superintend- 
■ent's  requisition  refuses  to  issue  a  warrant  on  the  treasurer, 
•or  the  treasurer  refuses  to  pay  it,  if  issued  by  the  auditor,  the 
salary  of  the  teacher  is  withheld  as  eflfectually  as  it  would  be 
by  the  refusal  of  the  superintendent  to  issue  a  requisition  on 
the  warrant  of  the  trustees,  and  the  section,  if  it  is  to  apply, 
broadly,  to  all  cases  where  the  salary  of  any  teacher  is  with- 
held, must  apply  in  these  cases. 

And  to  so  construe  the  section  would  be  to  place  the  teacher 
in  the  position  of  appealing  to  an  oflScer  who  might  render 
final  judgment  against  him  without  the  slightest  benefit  to 
iiccrue  to  him  if  the  judgment  should  be  in  his  favor,  because, 
it  goes  without  saying,  that  there  is  no  provision  of  law 
whereby  either  the  auditor  or  treasurer  is  required  to  pay 
any  attention  to  the  final  judgment  of  the  superintendent  of 
public  instruction.  While  we  think  the  section  plain  as  to 
when  and  by  whom  the  teacher's  salary  is  withheld  so  as  to 
aflford  the  right  of  appeal  to  the  teacher,  and  that  it  applies 
solely  to  a  withholding  by  the  school  trustees,  we  have  dis- 
<2ussed  the  matter  at  this  length  on  account  of  the  persistence 
with  which  defendant  insists  that  it  applies  in  the  present  case 
And  to  any  withholding. 

The  plaintiff  insists  that  the  section,  so  far  as  discussed, 
IS  unconstitutional,  as  it  attempts  to  vest  the  superintendent 
of  public  instruction  with  judicial  power.  We  do  not  pass 
upon  that  point,  because  under  the  construction  we  place 
upon  the  statute  it  is  not  involved. 
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Nor  do  we  consider  that  there  is  anything  in  the  second 
point  urged  by  defendant,  which  is,  that  the  written  con- 
tract to  teach  entered  into  between  the  plaintiff  and  the  trus- 
tees was  invalid.  The  contract  of  plaintiff  with  the  trustees 
was  to  teach  one  year  from  July  5,  1899,  at  a  salary  of  one 
thousand  dollars,  payment  to  be  made  by  drawing  requisi- 
tions upon  the  county  superintendent  of  schools.  Defendant 
contends  that  thef  word  ''year"  in  the  contract  means  a  cal- 
endar year  and  renders  the  contract  void,  because  the  trustees 
are  expressly  forbidden  to  contract  for  a  period  beyond  June 
30th  next  ensuing,  and  that  the  contract  in  question  extends 
beyond  that  period.  But  the  term  **year"  does  not  neces- 
sarily mean  a  calendar  year.  We  are  to  gather  its  meaning 
from  the  subject-matter  of  the  contract,  and  the  connection  in 
which  the  term  is  used.  {Brown  ▼.  Anderson,  77  Cal.  236.) 
The  contract  was  with  reference  to  school-teaching,  and,  in 
the  absence  of  anything  to  the  contrary,  it  must  be  construed 
as  if  the  provision  of  the  law  limiting  the  time  for  which  the 
contract  could  be  made  was  inserted  in  it>  and  that  the  term 
"year"  meant  a  school  year  (Pol.  Code,  sec.  1878),  which 
begins  the  first  day  of  July  and  ends  on  the  last  day  of  June. 

The  last  point  made  is  that  the  warrant  of  the  trustees  was 
not  drawn  in  compliance  with  the  law,  in  this,  that  it  did 
not  state  the  monthly  salary  of  the  teacher  and  name  the 
months  for  which  said  salary  was  due. 

Before  discussing  this  point  it  will  be  necessary  to  state  a 
few  facts.  Plaintiff's  contract,  as  heretofore  stated,  pro- 
vided that  he  should  teach  a  year  for  one  thousand  dollars, 
payable  by  requisitions  upon  the  superintendent.  It  made 
no  provision  for  monthly  payments,  and  the  law  does  not 
require  that  it  should,  or  that  payments  should  be  made 
monthly.  (Pol.  Code,  sec.  1617.)  When  he  commenced  teach- 
ing the  trustees  assumed  that  school  would  be  kept  open  nine 
months,  and  on  that  assumption  drew  each  month  in  favor  of 
plaintiff  for  one  ninth  of  his  salary.  These  warrants  were  all 
honored  by  defendant,  and  requisitions  drawn  upon  the 
auditor.  As  a  fact,  the  school  was  conducted  only  eight 
months;  hence  this  one-ninth  balance.  If  the  trustees  had 
not  made  this  error  in  their  calculation  this  litigation  would 
not  have  arisen,  as  plaintiff's  gross  salary  would  have  been 
paid  in  one-eighth  monthly  installments. 
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The  plaintiff,  however,  cannot  be  held  responsible  for  the 
miscalculation  of  the  trustees.  His  contract  was  valid,  and 
his  full  salary  earned,  whether  the  school  was  maintained 
eight  or  nine  months.  He  had  a  right  to  assume  that  the  trus- 
tees knew  how  long  school  would  be  maintained,  and  that  they 
were  acting  advisedly  in  drawing  his  monthly  salary  on  a 
basis  of  nine  months  of  school,  and  their  error  cannot  pre- 
vent him  from  obtaining  payment.  Neither  is  he  responsible 
because  the  warrant  fails  to  comply  with  some  of  the  require- 
ments of  the  statute.  He  could  not  dictate  the  form  of  the 
warrant  to  be  drawn.  That  was  a  matter  solely  for  the  trus- 
tees. 

Nor,  under  the  circumstances  of  this  case,  do  we  think  these 
objections  to  the  form  of  the  warrant  have  merit  This  was 
a  secondary  consideration  in  defendant's  refusal,  and  cannot 
now  be  availed  of  as  the  primary  objection.  Defendant's 
main  contention,  on  the  trial  of  the  case,  was  that  the 
contract  of  plaintiff  with  the  trustees  was  invalid.  As  far  as 
the  want  of  formalities  in  the  warrant  is  concerned,  they 
could  readily  have  been  corrected,  if  suggested  when  it  was 
presented,  and  might  have  been  a  valid  excuse  for  refusing 
to  accept  or  file  the  warrant.  She,  however,  did  accept  and 
file  it  at  the  time  it  was  presented.  Nor  do  we  consider  that 
it  was  in  this  particular  case  necessary  to  specify  any  month 
in  the  warrant  It  was  not  issued  as  payment  for  any  month, 
but  as  a  ''balance  on  yearly  contract  during  the  present  school 
year  in  Madera  school  district."  When  it  was  presented, 
defendant  had  on  file  in  her  ofSce  two  reports  under  oath 
from  plaintiff  as  teacher,  showing  that  he  taught,  and  school 
was  conducted  for  a  school  year  from  September  11,  1899,  to 
May  4,  1900,  and  one  of  these  reports  stated  his  salary  to  be 
one  thousand  dollars  per  year.  She  also  had  eight  warrants 
on  file,  drawn  in  form  identical  with  the  one  in  question,  ex- 
cept, when  actually  teaching,  the  month  was  inserted.  She 
knew  too,  of  the  contract  between  plaintiff  and  the  trustees — 
at  least,  its  date — for  she  indorsed  the  warrant  when  she  filed 
it  as  ''being  balance  due  on  yearly  contract  with  Madera 
school  district,  signed  July  5,  1899."  Under  these  circum* 
stances  we  do  not  think  it  consonant  with  justice  that  the 
defendant  should  be  allowed  to  stand  strictly  on  the  provi- 
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sions  of  section  1543  of  the  Political  Code,  or  that  they  should 
be  considered  as  mandatory  to  defeat  plaintiff's  claim.  Upon 
this  subject,  generally,  and  particularly  with  reference  to  the 
alleged  omission  of  formalities  in  the  warrant  drawn  by  the 
trustees,  over  which  plaintiff  had  no  control,  it  is  said  that, 
**  When  a  public  duty  is  imposed,  and  the  statute  requires  that 
it  shall  be  performed  in  a  certain  manner,  or  within  a  certain 
time,  or  under  other  specific  conditions,  such  prescriptions 
may  well  be  regarded  as  intended  to  be  directory  only  when 
injustice  or  inconvenience  to  others,  who  have  no  control  over 
exercising  the  duty,  would  result,  if  such  requirements  were 
essential  and  imperative."  ^Endlich  on  Interpretation  of 
Statutes,  sec.  433.)  And,  as  under  section  1699  of  the  Politi- 
cal Code,  the  superintendent  of  public  instruction  can  order 
the  county  superintendent  of  schools  to  draw  a  requisition  on 
his  final  judgment,  without  any  warrant  from  the  trustees, 
we  do  not  see  why  this  section  sfiould  be  held  mandatory  to 
prevent  an  issuance  of  a  requisition  on  such  a  warrant,  whose 
defect  is,  at  most,  simply  formal. 

The  plaintiff  has  been  deprived  of  this  balance  of  his  sal- 
ary (small  in  amount)  for  nearly  four  years,  and  we  are  not 
constrained  to  consider  with  particular  complacency  formal 
and  technical  objections  which  further  retard  its  payment. 

We  are  of  the  opinion  that  the  judgment  appealed  from 
should  be  aflftrmed,  and  it  is  so  ordered. 

Angellotti,  J.,  McFarland,  J.,  Shaw,  J.,  and  Henshaw,  J., 
concurred. 

A  rehearing  was  denied  April  27,  1903.  Beatty,  C.  J.,  d^ 
livered  the  following  dissenting  opinion : — 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  re- 
hearing. The  result  of  our  judgment  is  a  peremptory  man- 
date to  the  defendant  to  perform  an  act  which  the  law  not 
only  does  not  impose  upon  her  as  a  duty,  but  which,  on  the 
contrary,  it  expressly  forbids  her  to  do,  and  the  costs  of  a 
protracted  and  probably  unnecessary  litigation  over  a  trifling 
demand  are  thrown  upon  the  only  party  to  the  controversy 
who  from  beginning  to  end  has  strictly  obeyed  the  mandatory 
provisions  of  the  school  law.    A  more  serious  result  of  the 


March,  1903.]  Williams  v.  Bagnelle.  707 

decision  is  that  it  sets  at  large  and  practically  nullifies  a  per* 
fectly  reasonable  regulation  of  the  statute  intended  and  well 
adapted  to  prevent  improvident  and  illegal  expenditure  of  the 
school  funds.  Under  the  law  no  payment  can  be  made  out  of 
any  school  fund  except  upon  a  warrant  issued  in  compliance 
with  a  requisition  from  the  county  superintendent,  and  no 
requisition  can  issue  except  upon  the  written  order  of  the  dis- 
trict trustees,  and  not  then  unless  such  order,  when  it  relates 
to  supplies,  *'is  accompanied  by  an  itemized  bill  showing  the 
separate  items  and  the  price  of  each,"  or  when  it  relates  to 
teachers'  salaries,  ^^ unless  the  order  shall  state  the  monthly 
salary  of  the  teacher  and  name  the  months  for  which  the> 
salary  is  due.'* 

The  law  says  that  upon  an  order  lacking  this  specification 
**no  requisition  shall  be  drawn."  (Pol.  Code,  sec.  1543,  subd. 
3.)  A  law  could  hardly  be  more  clearly  mandatory  than  this, 
and  no  provision  could  be  more  reasonable.  In  this  case  the 
plaintiff  entered  into  a  contract  with  the  trustees  for  a  salary 
of  one  thousand  dollars  for  the  ensuing  school  year — ^without 
any  statement  of  what  the  monthly  compensation  was  to  be. 
It  is  held  in  the  opinion  of  the  court  that  this  was  a  proper 
form  of  contract,  and  that  the  law  does  not  require  such 
contracts  to  contain  any  provision  for  monthly  payments. 
It  is  true  that  the  law  does  not  contain  any  express  provision 
in  so  many  words,  that  the  contract  shall  fix  the  monthly 
salary,  but  it  is  necessarily  implied  that  the  monthly  salary 
must  be  ascertained  before  any  payment  can  be  made.  There 
must  be  a  requisition  for  the  salary  before  a  warrant  can  be 
drawn  upon  the  fund,  and  no  requisition  can  be  made  except 
in  pursuance  of  an  order  stating  the  monthly  salary,  and 
naming  the  months  for  which  it  is  due.  (Pol.  Code,  sec.  1543, 
subd.  3.)  Is  this  law  to  be  nullified  by  the  act  of  the  trustees 
and  the  teacher  in  making  a  contract  which  renders  compli- 
ance impossible)  I  should  prefer  to  say  that  the  contract 
fihould  be  so  framed  that  it  could  be  performed  without  any 
infraction  of  the  law.  And  the  parties  to  this  contract  evi- 
dently held  the  same  opinion,  for  by  a  contemporaneous  or 
subsequent  agreement  they  determined  that  the  school  year 
should  be  nine  months,  and  that  the  monthly  salary  should  be 
one  ninth  of  a  thousand  dollars.    In  pursuance  of  this  under- 
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standing  eight  orders  were  drawn  upon  the  defendant  in  favor 
of  the  plaintiflf, — one  at  the  end  of  each  school  month — ^nam- 
ing the  month  and  stating  the  monthly  salary  of  the  teacher 
to  be  $111.10.  These  orders  were  all  duly  honored,  but  when, 
at  the  end  of  nine  months,  another  order  for  the  same  sum 
was  presented,  which  named  no  month  and  specified  no 
monthly  salary,  the  defendant,  in  strict  obedience  to  the  lawy 
refused  to  issue  a  requisition.  It  nowhere  appears  upon  what 
ground  she  based  her  refusal.  All  that  is  found  by  the  court 
is  that  plaintiff  presented  the  order  and  demanded  a  requisi- 
tion in  accordance  with  its  terms  and  that  the  defendant  re- 
fused. Her  refusal  is  justified  by  her  counsel,  in  this  court, 
upon  two  grounds, — 1.  That  the  contract  was  illegal;  and  2. 
That  the  statute  forbade  her  to  draw  a  requisition  upon  the 
order  as  presented.  I  cannot  see  that  we  are  justified  in  in- 
ferring from  the  order  which  the  argument  of  counsel  has 
followed  in  this  court,  that  the  second  ground  was  a  secondary 
consideration  for  defendant's  refusal;  but  conceding  that  it 
was,  it  was  nevertheless  a  sufficient  ground,  and  if,  as  the  court 
holds,  the  ** informalities"  (I  should  rather  say  the  substan- 
tial defects)  of  the  order  could  have  been  readily  corrected^ 
it  was  the  duty  of  the  plaintiff,  before  resorting  to  mandamti^ 
proceedings,  to  have  them  corrected,  and  to  present  his  order 
in  a  form  which  would  permit  the  defendant  to  issue  her 
requisition  without  transgressing  the  express  mandate  of  the 
statute.  Very  possibly,  if  a  new  order  had  been  drawn,  ac- 
companied by  an  explanation  that  the  previous  order  had  mis- 
stated the  amount  of  plaintiff's  monthly  salary,  and  that  one 
eighth  of  the  amount  then  called  for  was  due  him  for  each  of 
the  eight  school  months  during  which  he  had  taught,  it  might 
have  been  honored  with  a  requisition,  for  on  the  assumption 
that  the  contract  was  valid,  such  an  order  would  have  pro- 
tected the  defendant,  while  the  order  as  drawn  would  have 
been  no  protection  in  itself — in  short,  no  voucher  without 
proof  of  a  number  of  extraneous  facts,  which  she  was  not 
bound  to  assume  the  burden  of  proving. 

It  is  no  answer  to  this  to  say  that  the  defendant  received 
and  filed  the  order.  This  neither  injured  nor  misled  the 
plaintiff.  He  knew  as  well  as  she  that  the  order  was  one  upon 
which  she  was  forbidden  to  issue  a  requisition.    Neither  is  it 
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an  answer  to  say  that  plaintiff  was  not  responsible  for  the 
mistakes  and  omissions  of  the  trustees.  If  he  was  not  re- 
sponsible, neither  was  the  defendant,  and  their  neglect  of 
duty  did  not  absolve  her  from  obedience  to  the  law.  And 
since  a  proper  order  from  the  trustees  was  an  essential  pre- 
requisite to  the  action  demanded  of  her,  they  should  have 
been  compelled,  if  necessary,  to  perform  their  duty,  before 
asking  the  defendant  to  violate  hers^ 
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HATTIE  SEXTON  LEACH  et  al..  Respondents,  v.  Q.  J. 
ROWLEY  et  al..  Appellants. 

Contract— Sals  of  Minerals— CoNDmoN— Opinion  of  Good  TrrLi.— 
When  a  contract  for  the  sale  of  aU  the  petroleum,  oU,  naphtha,  nat> 
ural  gas,  asphaltum  and  other  mineral  substances  in  or  upon  the  land 
described,  was  made  subject,  as  to  further  payments  of  the  purchase 
price,  to  a  condition  that  no  part  of  the  purchase  price  other  than 
a  deposit  paid,  should  in  any  event  be  demanded  until  an  unqualified 
opinion  of  certain  persons  named,  should  be  furnished  in  writing  to 
the  defendants,  based  upon  examination  of  the  records  that  the 
record  title  is  vested  in  the  estate  of  a  certain  decedent,  or  in  the 
party  of  the  first  part,  as  executor,  trustee  or  individually,  free  from 
encumbrances,  if  the  opinion  delivered  was  not  such  as  was  called  for 
by  the  agreement,  the  defendants  could  not  be  called  upon  to  make 
any  further  payment. 

Id.— Distribution— Minor  Heirs— Quietino  Title.- "Where  it  appears 
from  the  opinion  given  that  distribution  of  the  estate  had  been  made 
so  that  the  estate  was  no  longer  interested  therein,  and  that  the 
executrix  as  distributee  had  only  an  undivided  interest  therein,  and 
that  part  of  it  was  vested  in  minors  so  that  a  clear  title  could  not 
be  given,  the  defendants  were  not  required  by  the  terms  of  the  con- 
tract to  make  further  payment,  and  the  defendants  not  b^ng  in 
default,  the  plaintiffs  were  not  entitled  to  a  decree  quieting  their 
title  against  the  contract. 

Id.— Possession  of  Plaintiffs— Contract  not  Abandoned.— The  pos- 
session by  the  vendee  and  his  assigns  of  the  minerals  not  being  an 
exclusive  possession,  the  merely  allowing  of  the  possession  of  plain- 
tiffs for  thirteen  days  prior  to  the  commencement  of  the  action, 
does  not  show  an  abandonment  of  the  contract,  it  being  undisputed 
that  the  defendants  expressly  refused  to  waive  their  rights,  and 
offered  to  make  full  payment,  if  they  could  get  a  good  title. 
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Id.^Cross-Gomplaint— BsooYEBT  OF  MoNET  PAID.— A  cro88-eomplaint 
for  recovery  back  of  the  money  paid  cannot  be  maintained,  in  the 
absence  of  a  rescission  by  mutual  consent,  unless  the  vendor  is  placed 
in  default,  by  the  vendees'  performing  or  offering  to  perform  their 
part  of  the  agreement,  by  payment  or  offer  of  payment  in  full  of 
the  balance  of  the  consideration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ven- 
tura County  and  from  an  order  denying  a  new  trial.  B.  T« 
Williams,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Eendrick  &  Ejiott^  for  Appellants. 

Blackstock  &  Ewing,  for  Respondents. 

ANGELLOTTI,  J.— Action  to  quiet  title,  the  defendants 
claiming  an  interest  under  an  imperformed  contract  of  sale. 
The  plaintiffs,  other  than  Hattie  Sexton  Leach,  are  three 
minors  of  whom  said  Hattie  Sexton  Leach  is  the  guardian. 
The  defendants,  other  than  Rowley,  are  grantees  of  said 
Rowley  of  undivided  interests  in  or  under  the  contract. 

The  plaintiff,  Mrs,  Leach,  was  the  executrix  of  the  will  of 
William  Sexton,  deceased,  who  died  seised  of  the  lands  de- 
scribed in  said  contract  of  sale.  She  was  the  surviving  wife 
of  said  deceased,  and  the  other  plaintiffs  are  his  surviving 
children.  As  executrix  she  was  empowered  by  the  will  to 
sell  and  convey  any  and  all  property  of  the  estate,  without 
order  of  court.  At  the  date  of  the  contract  in  question,  Au- 
gust 24,  1900,  said  estate  had  not  been  distributed,  but  it  was 
afterwards  distributed,  five  eighths  to  Mrs.  Leach  and  one 
eighth  to  each  of  the  three  minors. 

The  contract  was  made  by  Mrs.  Leach  *'as  an  individual 
and  as  executrix  of  the  last  will  of  William  Sexton,  deceased," 
and  was  for  the  sale  in  fee  of  ''all  the  petroleum,  oil,  naphtha, 
natural  gas,  asphaltum  and  all  other  mineral  substances"  in 
or  upon  the  land  described,  which  consisted  of  a  tract  of  two 
thousand  eight  hundred  and  fifty-two  acres.  The  contract  gave 
Rowley  and  his  assigns  the  exclusive  right  to  take  said  min- 
erals and  to  use  the  surface,  so  far  as  necessary,  for  roads, 
the  construction  of  tanks,  pipe-lines,  etc.     The  price  to  be 
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paid  was  $28,392.70,  of  which  the  snm  of  $2,839.30  was  to  be 
paid  down,  and  the  remainder  in  two  equal  payments,  the 
first  at  any  tim6  within  one  year  from  September  11,  1900, 
and  the  second  within  six  months  from  the  date  the  first  pay- 
ment becime  due. 

It  was  further  agreed  that  Rowley  should  have  the  right  to 
take  immediate  possession  of  the  property  under  the  agree- 
ment for  said  purposes,  and  that  ''all  rights  herein  agreed  to 
be  conveyed  to  said  party  of  the  second  part  may  be  exer- 
cised by  said  party  of  the  second  part,  his  heirs,  assigns,  and 
lessees  immediately  and  until  said  party  of  the  second  part 
shall  fail  to  perform  the  conditions  of  this  agreement,"  and, 
''in  case  said  party  of  the  second  part  shall  fail  to  perform 
the  conditions  herein  set  forth,  then  any  and  all  sums  paid  by 
him  to  the  first  party  shall  be  forfeited  to  said  party  of  the 
first  part,  and  said  party  of  the  second  part  shall  be  released 
from  all  liabilities  to  said  first  party  under  this  agreement, 
and  shall  deliver  possession  thereof  to  said  first  party." 

The  contract  further  provided  that  if  Rowley,  or  his  as- 
signs, shall  have  sunk  a  well  to  the  depth  of  at  least  twelve 
hundred  feet  on  or  before  September  11,  1901,  and  oil  shall 
not  have  been  found  on  or  before  said  date  to  the  extent  of 
at  least  ten  barrels  per  day,  the  time  for  making  said  second 
and  third  payments  should  be  extended  one  year.  No  well 
was  sunk  deeper  than  eight  hundred  feet  nor  was  oil  found. 

This  contract  was  executed  by  the  first  party,  as  executrix, 
and  personally,  and  on  the  next  day,  August  28,  1900,  said 
agreement  was  placed  by  her  in  escrow  in  the  First  National 
Bank  of  Los  Angeles,  and  the  defendant  deposited  therewith 
said  sum  of  $2839.30.  Said  deposits  were  accompanied  by  a 
written  authorization  to  said  bank  to  deliver  the  money  to  the 
plaintiff,  Mrs.  Leach,  and  the  contract  to  defendant,  the  con- 
ditions thereof  requiring  the  plaintiff,  Mrs.  Leach,  to  present 
within  twenty  days  a  certified  copy  of  an  order  of  the  superior 
court  confirming  the  sale  evidenced  by  said  agreement,  and 
also  an  unlimited  certificate  of  title  executed  by  the  Ventura 
Title  and  Abstract  Company,  certifying  that  the  title  of  said 
lands  is  vested  in  Hattie  Sexton  Leach,  free  from  all  en- 
cumbrances, and  the  certificate  of  Eendrick  &  Enott  that  the 
order  of  court  confirming  the  sale  is  sufScient  to  bind  said 
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estate.  Otherwise  the  money  to  be  returned  to  Rowley  upon 
his  demand. 

It  was  found  that  said  conditions  could  not  be  complied  with 
within  the  time  named,  and  the  escrow  agreement  was  there- 
upon modified  as  follows:  ''No  part  of  the  purchase  price  will 
in  any  event  be  demanded  except  the  $2839.30,  the  receipt  of 
which  is  hereby  acknowledged,  until  an  unqualified  opinion  of 
Blackstock  &  Ewing  in  writing,  shall  be  furnished  to  the 
said  party  of  the  second  part  or  his  successors  or  assigns,  based 
upon  an  examination  of  the  records  of  Ventura  County,  that 
the  record  title  to  said  land  is  vested  in  the  estate  of  William 
Sexton,  deceased,  or  in  the  said  party  of  the  first  part  as  ex- 
ecutor, trustee,  or  individually,  free  from  all  encumbrances; 
but  when  said  opinion  shall  have  been  furnished,  then  the  said 
payment  shall  be  due  and  payable  as  before  provided."  Pur- 
suant to  said  last-named  agreement  said  sum  of  $2839.30  was 
paid  to  plaintiff,  and  the  contract  delivered  to  Rowley.  The 
complaint  was  in  the  usual  form  of  actions  to  quiet  title.  The 
answer  denied  the  allegations  of  tfie  complaint  and  for  a  sec- 
ond defense  set  out  the  foregoing  facts,  and  further  alleged 
that  defendants  have  not  been  served  with  the  said  unqualified 
opinion  of  Blackstock  &  Ewing,  based  upon  an  examination 
of  the  records  of  said  county.  Defendants  also  filed  a  cross- 
complaint,  setting  out  the  same  facts  and  demanding  the  re- 
payment of  said  sum  of  $2839.30.  Findings  and  judgment 
were  for  the  plaintiffs,  and  defendants  appeal  from  the  judg^ 
ment  and  from  the  order  denying  a  new  trial. 

The  trial  court  found  that  the  required  written  opinion  as 
to  title  had  been  provided,  and  that  defendants  had  not  per- 
formed all  the  conditions  of  the  contract  set  forth  in  their 
answer  and  cross-complaint.  These  findings  are  attacked  by 
the  specifications  of  insufficiency. 

It  appears  that  the  only  particular  wherein  it  is  claimed 
that  defendant  failed  to  perform  the  conditions  of  the  con- 
tract on  his  part,  was  his  failure  to  pay  $12,776.70  within  one 
year  from  September  11,  1900,  Admittedly,  no  part  of  this 
ium  was  required  to  be  paid  under  the  terms  of  the  agreement 
as  modified,  until  the  unqualified  opinion  on  the  title  men- 
tioned in  the  agreement  of  September  17, 1900,  was  furnished. 

Nothing  purporting  to  be  an  opinion  on  the  title  was  fur- 
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nished  until  September  10,  1901,  when  the  instrument  in  evi- 
dence, dated  September  9,  1901,  was  delivered,  and  this  was 
the  only  opinion  ever  furnished  defendants.  This  opinion  it 
appears  was  objected  to  at  the  time  of  its  delivery,  as  not  being 
such  an  opinion  as  was  required  by  the  agreement.  Unless 
the  opinion  delivered  was  such  as  is  called  for  by  the  agree- 
ment, defendants  were  not,  by  the  agreement,  called  upon  to 
make  any  further  payment,  and  could  not  be  in  default  for 
failure  to  make  such  payment.  It  is  about  as  clear  as  language 
could  make  it  that  the  opinion  called  for  by  the  agreement  was 
one  to  the  effect  that  the  record  title  to  the  land  is  vested,  i.  e. 
vested  at  the  time  of  the  furnishing  of  the  opinion,  in  the 
estate  of  William  Sexton,  deceased,  or  in  Hattie  Sexton  Leach, 
as  executrix,  trustee  or  individually,  free  from  all  encum- 
brance. It  was  exceedingly  important  for  the  vendee  to  know, 
at  the  time  he  was  compelled  to  determine  whether  he  should 
pay  a  large  amount  of  money  on  account  of  the  purchase  of 
the  property,  that  the  record  title  was  in  such  condition  that 
he  could  readily  obtain  a  good  record  title,  free  of  encum- 
brance. If  the  opinion  had  shown  that  the  title  to  this  prop- 
erty was  in  the  vendor  at  the  date  of  the  agreement,  free  of 
encumbrance,  but  that  since  such  date  the  vendor  had  con- 
veyed the  property  to  another  party,  in  whose  name  it  now 
stood  on  the  records,  or  that  encumbrances  thereon  now  ap- 
peared of  record,  it  would  hardly  be  contended  that  the  opin- 
ion came  up  to  the  requirements  of  the  agreement.  The 
opinion  furnished  showed  that  the  title  was  not  then  in  any 
way  in  the  estate  of  William  Sexton,  deceased,  or  in  Hattie 
Sexton  Leach,  as  executrix,  for  it  had  been  distributed  in  the 
probate  proceedings.  It  was  not  in  Hattie  Sexton  Leach  as 
trustee,  and  there  was  only  an  undivided  interest  in  her  as  an 
individual.  Much  reliance  is  placed  upon  the  fact  that  the 
title  was  never  in  the  ''estate"  of  the  deceased  or  in  the  execu- 
trix, but  that  it  was  at  all  times  in  the  devisees  of  deceased,  to 
whom  it  was  finally  distributed,  and  that  the  decree  of  distri- 
bution created  no  new  title.  It  is,  therefore,  argued  that  the 
language  of  the  agreement  *'in  the  estate  of  William  Sexton, 
deceased,"  simply  meant  that  it  should  appear  from  the  opin- 
ion that  the  title  was  in  his  devisees.  In  the  popular  accepta- 
tion of  the  term,  the  title  was  in  the  estate  until  distribution, 
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and  this  is  probably  what  was  meant  by  the  parties  by  the 
phrase  relied  on.  But  it  is  apparent  to  us  that  the  requirement 
of  the  agreement  was  that  the  opinion  should  show  that  the 
record  title  was  in  such  condition  that  the  vendor,  either  as 
executrix,  trustee,  or  an  individual,  could  at  the  time  the  opin- 
ion was  furnished,  convey  a  good  title,  free  of  encumbrance. 
This,  the  opinion  shows,  she  had  placed  it  out  of  her  power  to 
thus  do,  by  procuring  distribution  to  the  devisees,  three  of 
whom,  the  evidence  shows,  are  minors.  The  opinion  states  that 
the  distribution  "was  subject  only  to  .  .  .  said  agreement" 
•  •  •  and  that  the  said  title  is  in  the  distributees  ''subject 
only  to  the  terms  and  provisions  of"  said  agreement  These 
statements  do  not  assist.  The  agreement  called  for  an  un- 
qualified opinion  showing  that  the  record  title  was  in  a  certain 
condition,  and  this  requirement  is  not  fulfilled  by  an  opinion 
showing  that  it  is  in  a  materially  different  condition.  The 
evidence  shows  that  the  decree  did  not  mention  defendants' 
contract,  and  was  absolute  in  terms.  Whether  or  not  the 
vendee  could  have  enforced  his  rights  under  the  contract 
against  the  distributees,  it  is  not  necessary  to  determine.  It 
is,  however,  manifest  from  the  evidence,  that  Mrs.  Leach 
could  not,  so  long  as  the  record  title  remained  in  the  condi- 
tion shown  by  the  opinion,  convey  to  him  a  "good,  perfect, 
and  marketable  title"  to  all  the  property,  as  she  had  agreed 
to  do,  and  that  as  to  the  interests  vested  in  the  minors,  he 
could  only  obtain  such  a  record  title  by  resort  to  legal  pro- 
ceedings against  them  or  by  purchase  from  them.  Under 
these  circumstances  the  case  of  Birch  v.  Cooper,  136  CaL 
636,  is  decisive.  That  also  was  an  action  to  quiet  title  by 
the  vendor  and  the  contract  contained  a  provision  that  if  the 
vendees  fail  to  make  payment  .  .  •  in  accordance  with  the 
contract,  except  in  the  esse  of  failure  of  title  "they  shall 
forfeit  all  rights  under  said  contract,"  etc.  The  vendee  had 
failed  to  pay  installments  due  under  the  terms  of  the  con- 
tract, but  prior  to  such  failure  the  vendor  had  executed 
another  agreement  to  convey  the  land  to  another,  with  the 
privilege,  pending  the  contract,  to  enter  upon  the  land.  This 
court  said  that  the  defendant's  failure  to  pay  was  fully  ex- 
cused by  the  subsequent  sale,  which  necessarily  created  a 
cloud  upon  the  title  sold  to  the  defendant,  and  fully  justified 
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him  in  declining  to  proceed  until  it  was  removed,  or  until  an 
eflfective  oflfer  or  tender  was  made  to  remove  it.  The  court 
further  said:  *'It  will  not  do  to  say  that  Gregory  and  his 
assignee  took  with  notice  of  defendant's  rights,  and  there- 
fore subject  to  them.  It  is  sufficient  that  they  claimed  or 
might  claim  adversely,  and  that  hence  a  clear  title  could  not 
be  given." 

We  are  of  the  opinion  that  the  defendants  were*not  in  de- 
fault for  failure  to  make  the  payment. 

Something  is  said  in  plaintiff's  brief  as  to  there  being  an 
abandonment  of  the  contract  by  defendants.  There  is  no 
pretense  that,  up  to  September  10,  1901,  when  the  opinion 
was  furnished,  the  vendees  had  not  complied  with  every  re- 
quirement. The  contention  of  plaintiffs  in  this  regard  is 
based  entirely  on  the  fact  that,  in  response  to  plaintiff's 
written  demand  for  possession,  served  with  the  opinion,  the 
defendants  did  not  make  any  resistance,  but  allowed  plain- 
tiffs to  assume  exclusive  possession,  which  continued  to  the 
commencement  of  the  action,  thirteen  days  later.  It  will  be 
remembered  that  the  possession  of  the  vendee  was  not  an 
exclusive  possession,  but  possession  only  to  such  an  extent 
as  was  necessary  for  the  purposes  of  the  contract.  It  is  not 
contradicted  that  the  defendants  expressly  refused  to  waive 
any  rights  that  they  might  have,  and  said  they  were  ready  to 
make  payment  if  they  could  get  good  title.  We  are  satisfied 
that  the  mere  fact  that  the  defendants  did  not  oppose  the 
taking  of  possession  by  plaintiffs,  which  is  all  the  record 
shows,  is  not  sufficient  to  justify  a  conclusion  that  defend- 
ants had  abandoned  their  contract.  The  defendants  not  being 
in  default,  the  plaintiffs  were  not  entitled  to  a  decree  quieting 
their  title  against  the  contract.  {Benson  v.  Shotwell,  87 
Cal.  49,  60;  Birch  v.  Cooper,  136  Cal.  636.) 

As  to  defendants'  cross-complaint,  a  different  question  is 
presented.  There  is  no  claim  that  the  agreement  for  sale  has 
been  abandoned  or  rescinded  by  mutual  consent.  Under  these 
circumstances  defendants  cannot  recover  the  money  paid  un- 
less they  place  the  plaintiff,  Hattie  Sexton  Leach,  in  default 
by  performing  or  offering  to  perform  their  part  of  the  agree- 
ment, for  there  is  no  provision  in  the  agreement  for  a  return 
of  the  money  under  any  other  circumstances.    A  long  line  of 
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decisions  holds  that  where  the  conveyance  is  not  to  be  made 
until  the  balance  of  the  consideration  is  paid  according  to 
agreement,  the  vendee,  to  recover  the  money  paid,  in  the 
absence  of  a  provision  in  the  agreement  for  the  return  of  the 
money  under  other  circumstances,  must  allege  and  show,  ex- 
cept in  the  case  of  a  rescission  by  consent,  that  he  paid  or 
offered  to  pay  the  balance  of  the  consideration.  The  other 
party  is  not  in  default  until  such  payment  or  offer.  (See 
Laffey  v.  Kaufman,  134  Cal.  391.*) 
The  judgment  and  order  denying  a  new  trial  are  reversed. 

Shaw,  J.|  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  1270.    Department  One.— March  31,  1908.] 

EDWIN  SENIOR  et  al.,  AppeUants,  v.  J.  C.  ANDERSON 
.  et  al.,  Respondents. 

Water-Riohts— Appropriation— Findings— INSUFITGIXNOT  or  Evidimos 
—Appeal— Law  or  Cask.- Where,  upon  former  appeals,  the  water- 
right  appropriated  bj  the  predecessor  of  the  defendants  was  held 
limited  to  so  much  of  the  water  of  the  stream  as  was  reasonably 
necessaiy  for  the  use  of  his  tract  when  the  action  was  commenced, 
and  findings  that  all  of  the  waters  diverted  by  him  were  necessary 
for  use  on  the  tract,  were  held  unsupported  by  the  evidence,  the  de- 
cision upon  the  former  appeals  is  the  law  of  the  case,  where  the 
evidence  is  the  same  upon  a  third  trial. 

Id.— Extent  of  Appropriation— Expressions  or  Opinion.— Ezpressiona 
of  opinion  on  the  former  appeals  as  to  the  precise  quantity  of  water 
effectively  appropriated  by  the  defendants'  predecessor,  are  not  to 
be  regarded  as  the  law  of  the  case;  but  the  law  of  the  case  is  limited 
to  the  principles  of  law  stated  as  governing  the  appropriation,  and 
to  the  sufficiency  of  the  evidence  to  justify  the  findings. 

Id.— Stipulated  Compromise- Finding  Unsupported.— A  stipulation 
compromising  certain  water-rights  between  the  plaintiffs  and  part 
of  the  defendants  on  a  portion  of  plaintiffs'  tract,  whereby  the  plain- 
tiffs granted  part  of  their  water-rights  thereon  to  them,  and  received 
in  return  a  clear  title  to  the  remainder,  and  reserved  all  rights  as 
against  the  other  defendants,  cannot  support  a  finding  that  the 
plaintiffs  abandoned  all  their  water-rights,  property  and  interests, 

^86  Am.  St  Bep.  283. 
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on  that  portion  of  their  tract,  and  had  eonvejed  the  same  to  the 
defendants  speeified. 

Id.— Watkb-Bights  of  Plaintiffs— Riparian  Ownership— Omission 
IN  Findings.— Whether  the  water-rights  of  the  plaintiffs  are  those 
of  appropriators  or  of  riparian  owners,  they  are  equally  injured  by 
the  defendants'  diversion  of  water  which  they  are  entitled  to  use. 
Where  their  riparian  ownership  is  expressly  alleged,  assuming  the  de- 
nial to  bo  sufficient,  the  failure  of  the  court  to  find  thereupon  must, 
in  connection  with  the  findings  as  to  defendants'  appropriation  of 
the  water,  be  regarded  as  sufficient  ground  for  reversal. 

Id.— Appropriation— Point  of  Diversion— Homestead  Land— Mistabx. 
—Where  the  point  of  diversion  of  the  appropriation  made  by  the 
predecessor  in  interest  of  the  plaintiffs  was  upon  the  homestead 
land  of  another  person,  owing  to  a  mistake  of  the  location  of 
the  boundary  of  their  respective  lands,  the  question  being  one  of 
appropriation  upon  the  non-riparian  lands  of  plaintiffs'  predecessor 
as  against  a  diversion  of  water  above  the  lands  of  both  of  the  par- 
ties, by  defendants'  predecessor,  the  defendants  are  not  in  a  position 
to  attack  the  plaintiffs'  appropriation  on  the  ground  of  an  innocent 
mistake  which  in  no  way  affects  them. 

Id.— Supplemental  Complaint— Damages  for  Diversion— Misjoinder 
of  Parties.— When  the  plaintiffs^  whose  rights  were  acquired  by 
separate  grants  of  the  lands  of  the  locator  of  the  water-rights  under 
whom  they  severally  claim,  filed  a  supplemental  complaint  in  which 
they  claimed  to  recover  damages  for  unlawful  diversion  of  water 
by  the  defendants,  with  whom  a  compromise  had  been  stipulated, 
as  respects  such  damages,  there  is  a  misjoinder  of  parties  plaintiff, 
who  have  no  joint  or  common  interest  in  the  damages  thus  sought 
to  be  recovered. 

Id.— Judgment  upon  Supplemental  Pleadings.- Where  both  the  plain- 
tiffs and  the  defendants,  who  were  parties  to  the  stipulated  compro- 
mise, prayed  in  the  supplemental  pleadings  for  judgment  pursuant 
to  the  stipulation,  it  seems  that  judgment  should  be  entered  pursuant 
thereto  as  prayed  for,  if  it  is  not  made  to  appear  that  th3  interests 
of  defendants  not  joining  in  the  stipulation  would  be  injuriously 
affected  by  such  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ven- 
tura County  and  from  an  order  denying  a  new  trial.  W.  S. 
Day,  Judge. 

The  facts  are  stated  in  the  opinion,  and  in  the  opinions 
rendered  upon  the  former  appeals  in  115  Cal.  496,  and  130 
Cal.  290. 

H.  L.  Poplin,  for  Appellants, 


718  Senior  v.  Anderson.  [138  Cal. 

Blackstock  &  Ewing,  Orestes  Orr,  and  J.  S.  Chapman,  for 
Respondents. 

SMITH,  C— This  is  a  suit  to  quiet  the  plaintiff's  title  to  a 
water-right  appurtenant  to  their  lands,  described  in  the  com- 
plaint. The  claim  of  the  plaintiffs  is  to  the  one  half  of  the 
waters  of  San  Antonio  Creek,  in  T.  5  N.,  R.  22  W.,  S.  B.  M., 
in  the  county  of  Ventura,  when  not  exceeding  fifty  inches,  and 
is  based  on  an  appropriation  made  by  the  plaintiff  Senior, 
October  29,  1887,  he  then  being  a  homestead  settler  on  the 
east  half  and  the  southwest  quarter  of  the  northeast  quarter 
and  the  northwest  quarter  of  the  southeast  quarter  of  section 
32,  same  township,  subsequently  patented  to  him.  The  other 
plaintiffs  are  grantees  of  portions  of  this  land,  with  corre- 
sponding water-rights.  The  defendants  deraign  title  under 
one  Hines,  who  in  the  year  1883  permanently  diverted  from 
the  creek,  at  a  point  above  plaintiff's  lands,  78.71  inches  of 
the  water,  or  all  of  it  when  less  4han  that  amount, — the  point 
of  diversion  being  in  the  west  half  of  the  west  half  of  section 
28,  in  the  same  township.  This  land  was  subsequently  pat- 
ented to  his  heirs,  October  6,  1888,  and,  with  the  water-right 
in  question  as  appurtenant  thereto,  was,  on  the  distribution 
of  his  estate,  allotted  to  his  widow,  who  had  also  previously 
entered  the  west  half  of  the  northwest  quarter  and  the  north 
half  of  the  southwest  quarter  of  section  33,  and  had,  August 
23,  1887,  paid  in  full  for  her  land  and  received  her  patent 
certificate  therefor.  Afterwards,  she  conveyed  both  tracts, 
with  the  water-right,  to  her  son-in-law,  W.  L.  Hall,  and  an- 
other, who  conveyed  the  water-right  to  the  Ojai  Water  Com- 
pany by  deed  of  date  January  15,  1889,  "excepting  and 
specially  reserving  to  themselves  ...  all  the  riparian 
rights,"  etc.,  appurtenant  to  the  two  tracts. 

The  case  has  been  twice  already  before  this  court;  the  ap- 
peal, in  each  case,  being  from  a  judgment  for  the  defendant, 
and  from  an  order  denying  the  plaintiff's  motion  for  a  new 
trial,  and  resulting  in  a  reversal.  The  last  trial  resulted  in  a 
similar  judgment  and  order,  from  which  the  plaintiffs  now 
appeal.  The  foriner  decisions  are  reported  in  Senior  v.  An- 
derson, 115  Cal.  496,  and  130  Cal.  290,  where  a  more 
detailed  statement  of  the  case  will  be  found. 


March,  1903.]  Senior  v.  Anderson.  719 

On  the  former  trials,  as  on  this,  it  was  found  by  the  court 
that  the  waters  of  the  creek  in  question  have  been  per- 
manently diverted  from  the  creek,  by  Hines  and  his  succes- 
sors, from  the  date  and  to  the  extent  above  specified,  and 
there  is  therefore  no  controversy  on  this  point  It  was  aLso 
found,  in  effect,  on  the  former  trials,  that  all  the  waters 
diverted  were  necessary  for  use  on  the  Hines  tract.  But  it 
was  held  by  the  court  that  the  evidence  was  insufiScient  to 
support  this  finding,  and  it  was  further  held,  as  expressed  in 
the  last  decision,  **that  the  quantity  appropriated  by  Hines 
was  [only]  so  much  of  the  water  of  the  stream  as  was  reason- 
ably necessary  for  the  use  of  the  Hines  tract  at  the  time  the 
action  was  commenced."  On  the  trial  now  under  review, 
there  was  no  explicit  finding  as  to  the  quantity  of  water 
necessary  for  such  use.  But  it  is  found,  in  effect,  that  Hines, 
and  his  successors  in  interest,  including  the  defendants, 
**have  diverted  .  .  .  appropriated,  and  used  for  agricultural, 
stock,  and  domestic  purposes  the  waters"  of  the  creek,  from 
the  date  and  to  the  quantity  stated.  Assuming  this  to  be  a 
suflScient  finding  of  user,  the  question  first  to  be  considered 
is:  Whether,  in  view  of  the  former  decisions — which  have 
become  the  law  of  the  case — this  finding  can  be  sustained. 

In  this  regard,  it  is  claimed  by  the  appellants  that  the  evi- 
dence is  substantially  the  same  as  on  the  former  trials;  and 
though  it  is  said  by  the  respondent  that  additional  evidence 
was  introduced,  we  are  not  cited  to  it,  nor  is  its  nature  or 
effect  explained;  and,  indeed,  the  discussion  of  the  question  of 
appropriation  is  expressly  waived.  It  must,  therefore,  be 
assumed  that  the  contention  of  the  appellants  is  correct.  It 
follows  that  this  finding,  so  far  as  it  affects  the  appropriation 
of  all  the  water  of  the  creek  by  Hines,  cannot  be  sustained. 
(2  Hayne  on  New  Trial  and  Appeal,  sec.  291,  pp.  474  et  seq., 
and  877.)  It  should  be  added,  however,  to  prevent  mis- 
understanding, that  this  conclusion  does  not  imply  that  opin- 
ions expressed  on  the  former  appeals  in  the  discussion  of  the 
evidence,  as'  to  the  precise  quantity  of  water  effectively  ap- 
propriated by  the  defendants'  predecessor,  are  to  be  regarded 
as  the  law  of  the  case ;  but  merely  that  the  principles  of  law 
stated  as  governing  the  quantity  appropriated,  and  the  deci- 
sion as  to  the  sufficiency  of  the  evidence  to  justify  the  find- 
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ing,  that  ail  of  the  water  in  question  of  the  quantity  had  been 
thus  appropriated — ^which  was  also  purely  a  question  of  law 
— are  to  be  so  regarded.  Hence,  unless  there  are  other  find- 
ings sufiSeient  to  support  the  judgment,  and  themselves  not 
unsupported  by  the  evidence,  the  order  denying  a  new  trial 
must  be  reversed.  It  is,  however,  claimed  by  the  respondent 
that  there  are  findings  on  the  issues  raised  by  the  supple- 
mental answer  of  this  character. 

These  are,  that  since  the  last  appeal,  judgment  has  been 
rendered  in  a  suit  of  the  defendants  Hall  and  Bums  against 
the  plaintiffs  here  (pleaded  as  an  estoppel  by  certain  others 
of  the  defendants),  wherein  it  is  adjudged,  in  effect,  that 
the  defendants  (now  plaintiffs)  have  no  right,  title,  or  inter- 
est in  the  northwest  quarter  of  the  northwest  quarter  of  sec- 
tion 33,  and  the  southwest  quarter  of  the  southwest  quarter 
of  section  28  of  the  township  referred  to,  or  to  any  easement 
thereupon,  for  the  maintenance  of  tHeir  ditch  and  dam,  or  at 
all ;  that  the  dam  of  the  plaintiffs  and  six  or  seven  rods  of  the 
flume  leading  therefrom  are  situated  upon  and  within  the  first 
of  the  two  subdivisions  above  described,  which  is  part  of  the 
homestead  entry  of  Mrs.  Hines;  that,  since  the  commencement 
of  this  suit,  the  plaintiffs  have  ceased  to  use  and  have  ''aban- 
doned and  relinquished  all  their  rights,  property,  and  interest 
in  and  to  said  water-rights,  dams,  conduits,  and  ditches  upon 
said  section  33;"  and  that  plaintiffs  ''on  the  thirtieth  day  of 
September,  1901,  contracted  and  conveyed  all  their  rights, 
property,  and  interests  in  and  to  the  waters  of  San  Antonio 
Greek,  as  alleged  in  the  complaint  as  amended,  and  in  and  to 
the  dams,  conduits,  and  ditches  upon  said  section  33  to" 
certain  of  the  defendants. 

The  last  finding  rests  for  support  conclusively  on  the  writ- 
ten stipulation  between  the  plaintiffs  and  certain  of  the  de- 
fendants, set  up  by  the  plaintiffs  in  their  supplemental 
complaint,  which,  we  think,  fails  to  support  it.  The  general 
effect  of  this  stipulation  is  to  compromise  the  matters  in 
controversy  between  the  parties  thereto,  substantially  as  pro- 
vided in  the  contract  alleged  in  the  complaint,  and  referred 
to  in  the  former  decisions;  that  is  to  say,  the  plaintiffs  (in 
satisfaction  of  their  claims  as  between  the  parties  thereto) 
are  to  receive  at  the  head  of  their  conduit  (extended  for  that 
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purpose  to  the  section  line  between  sections  28  and  33),  one 
tenth  of  the  water  flowing  in  the  defendants'  flume  at  such 
times  as  the  defendants  stipulating  may  be  entitled  thereto, 
and  at  other  times  to  have  the  use  of  the  defendant's  flume, 
to  its  surplus  capacity  over  the  amount  of  water  carried  for 
the  other  defendants,  for  the  purpose  of  carrying  to  plain- 
tiffs' conduit  "so  much  of  the  water  of  said  stream  as  may 
belong  to,  or  may  hereafter  be  ascertained  to  belong  to,  plain- 
tiffs, and  their  water-right."  The  ditch  or  other  conduit  of 
the  defendants  to  the  point  of  delivery  stipulated,  is  on  the 
land  of  the  defendants  Hall  and  Burns,  who  join  in  the  stipu- 
lation, and,  as  part  of  it,  agree  to  give  the  plaintiffs  a  right 
of  way  across  their  lands  for  the  conducting  of  the  plaintiffs' 
water  from  the  agreed  point  of  delivery.  It  is  dear,  there- 
fore, that  the  plaintiffs  did  not  convey  their  water-right  to  the 
defendants  joining  in  the  stipulation,  but  part  of  it  only, 
receiving  in  return  a  clear  title  to  the  remainder.  As  to  the 
other  defendants,  the  plaintiffs'  rights  were  expressly  re- 
served, together  with  the  right  of  using  the  defendants'  ditch 
for  utilizing  them  to  the  full  extent  that  could  be  granted  by 
the  owners  of  the  land.  Nor  did  they  abandon  the  right  of 
way  for  their  ditch  over  the  land  of  the  defendants,  but, 
rather,  they  acquired  a  good  title  to  it,  and  to  its  extension, 
to  the  agreed  point  of  water  delivery.  And  in  lieu  of  their 
dam  they  were  given  an  equally  efficient  means  of  diversion. 
(Civ.  Code,  sec.  1412.) 

As  to. the  other  findings,  assuming  the  plaintiffs'  lands  to 
be  riparian  to  the  stream,  they  cannot  affect  the  question  of 
reversal.  For  whether  their  rights  are  those  of  appropriators 
or  of  riparian  owners,  they  are  equally  injured  by  the  de- 
fendants' diversion  of  the  water.  We  have,  therefore,  to 
consider  whether  on  the  present  record  they  can  be  assumed 
to  be  riparian  proprietors.  On  the  former  appeals  the  ripa- 
rian character  of  the  plaintiffs'  land  appeared  from  the 
findings;  and  in  the  present  case  it  appears  from  the  evi- 
dence, though  there  is  no  finding  on  the  point.  But  the  fact 
is  expressly  alleged  in  the  complaint,  and  is  not  specifically 
denied  (Code  Civ.  Proc,  sec.  437,  subd.  2) ;  or,  assuming  the 
denial  to  be  sufficient,  it  may  be  inferred  that  the  failure  of 
the  court  to  find  upon  the  point  was  due  to  its  regarding  the 
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allegation  as  admitted,  or  to  inadvertence.  In  either  case, 
there  is  no  ground  for  presuming  that  a  finding  was  waived ; 
and  the  failure  of  the  court  to  find  must,  therefore,  in  con- 
nection with  the  finding  as  to  defendants'  appropriation  of 
the  water,  be  regarded  as  sufficient  ground  for  reversal. 
(Knight  v.  Roche,  56  Cal.  15;  Brison  v.  Brison,  90  Cal.  328; 
Adams  v.  Helbing,  107  Cal.  301 ;  Haight  v.  Tryon,  112  Cal. 
6.)  The  objection  was  one  of  the  grounds  specified  in  the 
notice  of  motion  for  new  trial,  which,  by  the  stipulation  to 
the  transcript,  is  made  part  of  the  record.  (Polk  v.  Boggs, 
112  Cal.  114.)  It  will  be  unnecessary,  therefore,  to  consider 
the  other  points  in  the  case,  except  in  so  far  as  may  be  neces- 
sary with  a  view  to  a  new  trial. 

The  other  findings  cited  may  be  briefly  dismissed.  There 
is  no  proof  in  the  case  to  sustain  the  finding  of  plain tifiEs' 
abandonment  of  their  rights,  but  the  contrary  clearly  ap- 
pears. As  to  the  judgment  found,  it  cannot  affect  the  plain- 
tiffs as  an  estoppel  (Code  Civ.  Proc,  sec.  1908),  nor  is  it 
otherwise  material.  The  judgment  may  have  operated  to 
extinguish,  at  its  date,  the  plaintiffs'  right  of  way  and  dam, 
but  it  is  not  competent  proof  that  the  easement  did  not  pre- 
viously exist.  Nor  could  the  temporary  loss  of  the  means  of 
diverting  the  water  affect  the  water-rights  of  plaintiffs,  if 
otherwise  valid.  As  to  the  right  of  way,  that  was  afterwards 
confirmed,  and  a  new  means  of  diversion  given  by  the  owners 
of  the  land.  Indeed,  without  this,  the  plaintiff  could  have 
changed  the  place  of  diversion  to  his  own  land.  (Civ.  Code, 
sec.  1412.) 

The  remaining  finding  to  be  considered  is  that  the  point 
of  diversion  of  the  water  by  Senior  was  on  the  homestead 
land  of  Mrs.  Hines ;  from  which  it  is  claimed  by  the  respond- 
ent that  the  plaintiffs'  appropriation  was  void,  and  we  are 
cited  to  several  cases  as  supporting  this  contention.  (Sturr 
V.  Beck,  133  U.  S.  541;  Taylor  v.  Abbott,  103  Cal.  421;  Ifc 
Outre  V.  Brown,  106  Cal.  660.)  But  the  cases  cited  differ 
materially  from  the  case  at  bar,  being  all  of  them  cases  be- 
tween the  appropriator  and  the  owner  of  the  land  on  which 
the  entry  was  made,  and  being  also  cases  of  intentional  tres- 
pass by  the  former  upon  the  latter.  But  here  the  question 
is  not  between  the  appropriator  and  Mrs.  Hines  as  owner  of 
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the  land  intruded  on,  but  between  him  and  the  latter  as 
the  successor  of  Hines,  who  had  diverted  the  water  above  the 
lands  of  both  of  the  parties;  and  it  also  appears  that  the^ 
intrusion  upon  the  land  referred  to  was  the  result  of  a  mis- 
take as  to  the  location  of  the  boundary  between  his  land  and 
hers.  Nor  is  the  question  of  the  riparian  rights  of  the  home- 
stead tract,  or  of  the  upper  tract,  in  any  way  involved,  but 
the  question  is  as  to  the  diversion  of  the  water  to  other  and 
non-riparian  lands.  Under  these  circumstances,  it  might  well 
be  held  that  the  defendants — ^whose  claim  is  only  to  the  sur- 
plus of  the  water  diverted  by  Hines,  over  the  riparian  rights 
reserved  by  their  grantors — are  not  in  a  position  to  attack 
the  plaintiff's  appropriation  on  the  ground  of  an  innocent 
mistake  which  in  no  way  affects  them;  but  the  question,  we 
think,  has  been  determined  by  the  former  decisions  in  this 
<:ase,  and  on  the  last  appeal,  on  the  same  evidence  as  is  now 
before  us. 

The  questions  raised  by  the  supplemental  complaint  re- 
main to  be  considefed.  These  relate  to  the  plaintiffs'  claim 
for  damages  for  diversion  of  the  water  by  certain  of  the 
defendants,  pending  the  suit;  and  to  the  stipulation  already 
•considered. 

With  regard  to  the  former  point — assuming,  for  the  pur- 
poses of  the  decision,  that  the  supplemental  complaint  was 
otherwise  permissible — we  are  of  the  opinion  that  the  court 
below  was  right  in  holding  that  **  there  is  a  misjoinder  of 
parties  plaintiff,  .  .  •  because  the  plaintiffs  have  no  joint  or 
common  interest  in  the  damages  sought.'*  The  theory  of  the 
appellant  on  this  point  is  that  the  plaintiffs  are  owners,  as 
tenants  in  common,  of  the  water-right,  which  does  not  seem 
to  be  the  case.  This,  assuming  the  plaintiffs'  rights  to  be 
merely  riparian,  is  clear.  (Tenant  v.  Pfister,  51  Cal.  511, 
514,  and  cases  cited;  Foreman  v.  Boyle,  88  Cal.  293;  Parks 
•Canal  etc.  Co.  v.  Hoyt,  57  Cal.  44.)  Nor  is  the  case  altered  on 
the  assumption  that  their  rights  are  based  upon  the  alleged 
appropriation.  The  water  was  originally  appropriated  by 
Senior  for  use  on  his  land.  It  thus  became  appurtenant 
thereto,  and  when  the  right  was  divided,  the  several  inter- 
ests continued  to  be  appurtenant,  respectively,  to  the  tracts 
<jonveyed  to  the  other  plaintiffs. 
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We  are  inclined  to  the  opinion,  however,  that  the  court 
erred  in  not  entering  judgment  on  the  stipulation,  as  prayed 
for  in  the  supplemental  complaint,  and  in  the  supplemental 
answer  of  the  defendants  joining  in  the  stipulation.  Under 
the  contract  existing  between  the  defendants,  each  was  to  re- 
ceive his  proportion  of  the  water  (excepting  that  used  for 
domestic  purposes)  in  a  continuous  flow  of  the  whole  for 
periods  corresponding  to  his  interest;  and  we  do  not  perceive 
that  the  interests  of  the  defendants  not  joining  in  the  stipula- 
tion can,  in  any  way,  be  injuriously  affected  by  the  judgment 
prayed  for.  There  may,  however,  be  considerations  affect- 
ing the  question  that  do  not  occur  to  us ;  and  if  such  be  the 
case,  the  court  will  not  be  precluded  by  what  is  said  from 
acting  on  them. 

iWe  advise  that  the  judgment  and  order  appealed  from  be 
reversed  and  the  cause  remanded  for  further  proceedings  in 
accordance  with  the  views  expressed  in  this  opinion. 

Haynes,  C,  and  Gray,  C,  concurred. 


[Sac.  No.  926.    Department  Two.— March  31,  1903.] 

THE  SATHER  BANKING  COMPANY,  Appellant,  v.  THE 
ARTHUR  R.  BRIGGS  COMPANY  et  al..  Respondents. 

Appeal— Bevixw—Insutficient  Bill  or  Exceptions.— A  bill  of  ex- 
ceptions which  contains  no  Bpecificationa  of  insufficiency  of  the 
evidence  to  justify  the  findings,  and  shows  no  errors  of  law,  cannot 
be  considered  upon  appeal  from  an  order  denying  a  new  trial,  nor 
on  an  appeal  from  the  judgment  which  is  taken  more  than  sixty 
days  after  its  entry;  and  the  review  upon  such  appeal  must  be  con- 
fined to  the  question  whether  the  judgment  of  the  lower  court  is 
sustained  by  its  findings. 

Deed  to  Bank—General  Secueity  fob  ruruRs  Debts— Guakanty— 
Benewal  of  Indorsed  Notes— Belease  of  Indorsees— Foreglos- 
URE.— A  deed  given  to  a  banking  company  by  a  stockholder  of  a  cor- 
poration as  general  security  for  all  amounts  which  should  thereafter 
become  due  to  it  from  the  corporation,  and  another  company  named, 
does  not  create  a  guaranty,  or  personal  liability,  and  does  not  de- 
pend upon  any  particular  evidence  of  indebtedness,  but  creates  a 
general  continuing  liability  of  the  land  as  security  for  all  amounts 
thereafter  to  become  due  to  the  bank  from  the  parties  named  in  what- 
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ever  form.  The  liability  of  the  land  as  such  security  is  not  affected 
by  the  renewal  of  indorsed  notes  given  at  the  time  of  the  conveyance^ 
upon  which  renewal  the  original  indorsers  were  relieved  from  lia- 
bility; and  the  general  security  may  be  foreclosed  for  the  balance 
due  upon  the  renewed  notes. 

Id.~Separate  and  Independent  Instbuments.— The  conveyance  and  the 
indorsed  notes  were  separate  and  independent  instruments,  having 
no  relation  to  each  other,  and  governed  by  distinct  rules  of  law. 

Id.~Suretyship— GoNSTBUonoN  or  Contbagt.— The  general  rule  that  a 
surety  cannot  be  held  beyond  the  express  terms  of  his  contract^  ap- 
plies only  to  the  extent  that  no  implication  shall  be  indulged  in  to 
impose  a  burden  not  clearly  inferable  from  the  language  of  the 
contract,  but  does  not  apply  so  as  to  hold  that  the  contract  shall 
not  be  reasonably  interpreted,  as  other  contracts  are. 

Id.— Purpose  of  Continuinq  Sbcuritt— Practical  Construction.— 
Where  the  evident  purpose  of  the  conveyance  in  question,  con- 
strued with  other  securities  taken  from  other  stockholders  to  the 
same  effect,  was  to  establish  a  credit  at  the  bank  for  the  companies 
named,  under  such  terms  of  continuing  liability  as  would  extend 
such  credit  and  fully  protect  the  bank,  and  the  language  used  was 
broad  enough  to  express  such  purpose,  and  the  action  of  the  bank 
and  of  the  grantor  of  the  conveyance  shows  that  the  practical  con- 
struction placed  upon  it  was  that  it  was  a  continuing  liability  to 
secure  all  amounts  to  become  due,  and  all  indebtedness  contracted  by 
the  companies,  in  whatever  form,  it  must  be  so  held. 

Id.— Effect  of  Benewal  of  Notes— Lien  of  Mortgage— Applicabilitt 
of  Bule.— The  general  rule  that  the  renewal  of  notes  does  not 
amount  to  payment,  that  a  mortgage  secures  the  debt,  and  not  any 
particular  evidence  of  it,  and  that  its  lien  is  not  affected  by  a  change 
of  the  note,  or  giving  a  different  instrument  as  an  evidence  of  the 
debt,  or  by  any  extension  of  time,  and  can  only  be  discharged  by 
payment  or  an  express  release,— is  not  limited  to  a  case  where  the 
mortgage  secures  the  mortgagor's  own  debt,  but  applies  equally 
where  the  mortgage  is  to  secure  the  debt  of  a  third  party,  and  its 
language  imports  that  it  is  given  to  protect  all  amounts  due,  without 
limitation  as  to  form,  and  provides  only  for  a  release  of  the  security 
on  payment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County  and  from  an  order  denying  a  new  trial.  J.  B. 
Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Denson  &  Schlesinger,  for  Appellant. 
The  contract  in  question  is  to  be  construed  as  one  of  con* 
tinning  liability  according  to  its  terms.     {Gates  v.  McKee, 
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13  N.  Y.  232;  1  Bindge  v.  Judson,  24  N.  Y.  64;  Davis  v.  WeUs^ 
104  U.  S.  157 ;  Lee  v.  Dick,  10  Pet.  482 ;  BeU  v.  Bruen,  1  How. 
169;  National  etc.  Bank  v.  Oay,  57  Conn.  224.)  The  prac- 
tical construction  put  on  it  by  the  parties  is  to  be  considered. 
{Michigan  State  Bank  v.  Peck,  28  Vt.  200.*)  The  security 
of  the  mortgage  continued  as  long  as  the  indebtedness  was 
kept  alive.  (London  etc.  Bank  v.  Bandmann,  120  Cal.  220 ;  * 
London  etc.  Bank  v.  Parrott,  125  Cal.  472 ;  *  Flower  v.  EU- 
wood,  66  m.  438,  446.) 

Frank  H.  Gould,  and  James  L.  Bobison,  for  Bespondent 
Butler. 

A  surety  cannot  be  held  beyond  the  terms  of  his  contract. 
(Civ.  Code,  sec.  2836.)  The  mortgage  was  completely  ex- 
tinguished by  the  operation  of  the  statute.  (Civ.  Code,  sec 
911;  WeUs  v.  Barter,  56  Cal.  342;  Newhall  v.  Sherman,  Clay 
&  Co.,  124  Cal.  509,  512.)  The  liability  of  the  surety  was  dis- 
charged by  the  release  of  indorsers  on  the  secured  notes  with- 
out Butler's  consent.  {Parke  v.  White  River  Lumber  Co., 
110  Cal.  658;  Tuohy  v.  Woods,  122  Cal.  665.) 

LORIGAN,  J. — The  plaintiff  appeals  from  a  judgment  in 
favor  of  defendant  F.  M.  Butler,  and  from  an  order  denying 
its  motion  for  a  new  trial.  Our  attention  has  been  invited 
by  appellant  to  a  consideration  of  its  bill  of  exceptions  hoih 
on  the  appeal  from  the  judgment  and  from  the  order,  but  we 
cannot  consider  it  for  either  purpose.  The  appeal  was  taken 
more  than  sixty  days  after  the  entry  of  the  judgment,  hence 
it  cannot  be  used  on  appeal  from  the  judgment.  (Code  Civ. 
Proc,  sec.  939.)  Neither  can  it  be  considered  on  the  appeal 
from  the  order,  because  it  contains  no  specifications  of  insuffi- 
ciency of  evidence  to  justify  the  findings,  no  assignments  of 
error  in  any  particular,  and  none  appear  on  the  face  of  the 
bill.  {Leonard  v.  Shaw,  114  Cal.  69;  Sprigg  v.  Barber,  122 
Cal.  573.) 

We  are  thus  limited  to  the  sole  question,  whether  the  judg- 
ment of  the  lower  court  is  sustained  by  the  findings.  The 
facts  found  are,  that  on  December  11,  1889,  the  defendant^ 

^64  Am.  Dec  545,  •  65  Am.  St.  Eep.  179, 

*  65  Am.  Dec.  234.  •  73  Am.  St.  Bep.    64. 
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the  Arthur  R.  Briggs  Company,  was  a  corporation,  having 
among  its  directors  and  stockholders  the  other  defendants, 
Arthur  R.  Briggs,  P.  M.  Butler,  and  C.  E.  Knapp.  On  that 
day  the  defendant  Butler  delivered  to  the  plaintiff  bank  an 
instrument  in  writing  duly  executed  in  its  favor  in  the  form 
of  a  deed,  containing  this  recital  as  indicative  of  the  purpose 
of  the  conveyance:  ^^This  conveyance  is  made  for  the  pur- 
pose of  securing  to  the  Sather  Banking  Company  of  San 
Francisco,  all  amounts  which  shall  hereafter  become  due  from 
Briggs,  Ferguson  &  Co.  and  the  Arthur  R.  Briggs  Com- 
pany, and  on  the  payment  of  all  of  said  amounts,  the  second 
party  shall  reconvey  said  premises,  free  and  clear  of  any 
encumbrance  imposed  thereon  by  said  second  party  herein, 
to  said  first  party."  At  the  same  time,  and  as  part  of  the 
same  transaction,  the  defendant  Briggs  delivered  to  the  plain- 
tiff a  deed  duly  executed  in  its  favor,  conveying  certain  lands 
in  San  Luis  Obispo  and  Shasta  counties,  and  at  the  same  time 
transferred  to  plaintiff,  as  a  pledge,  certain  shares  of  capital 
stock  in  two  land  companies.  The  defendant  Enapp  also 
delivered  to  plaintiff,  as  a  pledge,  certain  contracts  for  the 
purchase  of  land.  The  deed  of  Briggs  contained  a  provision 
similar  to  that  in  the  Butler  deed,  and  the  pledges  were  given 
upon  the  same  express  terms. 

Upon  the  delivery  of  these  deeds  and  pledges  the  plaintiff 
advanced  to  the  Briggs  Company  five  thousand  dollars,  taking 
as  evidence  of  the  debt  the  promissory  note  of  the  company, 
payable  May  12,  1890,  indorsed  by  the  defendants  Briggs, 
Butler,  and  KJaapp,  and  by  one  W.  W.  Boughton.  On  Janu- 
ary 4,  1890,  plaintiff  loaned  the  company  an  additional  five 
thousand  dollars,  taking  the  note  of  the  company,  indorsed 
by  the  same  persons.  These  were  the  only  amounts  advanced. 
When  these  notes  became  due  they  were  renewed  by  other 
notes  executed  by  the  Briggs  Company  to  plaintiff,  but  with- 
out indorsement  by  any  person.  These  were  also  repeatedly 
renewed  by  the  company,  the  last  renewal  being  made  on 
February  25,  1895,  and  is  the  note  sued  on  herein.  The  pay- 
ment of  this  last  note  was  guaranteed  in  writing  by  the  de- 
fendants Briggs  and  Knapp.  Out  of  the  securities  deposited 
by  Briggs  certain  moneys  were  realized  by  plaintiff  and  were 
applied  to  the  original  debt,  reducing  it  to  $8,346.74,  and  for 
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this  balance  the  note  sued  on  was  given.  Butler  ceased  to  be 
a  director  or  stockholder  of  the  Briggs  Company  before 
June  30,  1891,  and  the  various  renewals  of  the  original  notes 
were  made  without  his  knowledge  or  consent. 

The  plaintiff  sued  to  recover  a  personal  judgment  on  the 
note  against  all  the  defendants  except  Butler,  and  as  to 
him  sought  in  the  same  action,  by  foreclosure,  to  subject  the 
land  described  in  his  deed  to  the  payment  of  this  debt 

The  other  defendants  made  default  and  plaintiff  recovered 
judgment  against  them. 

The  defendant  Butler,  however,  contested  the  action,  and 
under  appropriate  pleadings  in  tCat  behalf,  and  upon  the 
recited  findings  the  lower  court  held  that  by  granting  extea- 
sionfl  of  time  to  the  Briggs  Company  upon  the  two  notes 
executed  by  the  company  and  indorsed  by  Butler,  Briggs, 
Knapp,  and  Boughton  and  accepting  renewals  of  this  note 
from  the  Briggs  Company,  without  the  original  or  any  in- 
dorsements, thus  relieving  the  indorsers  from  liability,  the 
right  of  plaintiff  to  enforce  its  claim  against  Butler's  land 
as  security  was  lost,  and  the  land  relieved  and  exonerated 
from  liability. 

The  accuracy  of  this  conclusion  from  the  findings  plaintiff 
challenges  on  this  appeal,  and  this  is  the  only  question  to  be 
considered. 

Whether  this  conclusion  is  correct  or  not  must  be  deter- 
mined by  considering  what  the  legal  nature  of  the  original 
instrument  delivered  by  Butler  to  the  plaintiff  bank  was,  and 
how,  if  at  all,  it  was  affected  by  the  execution  of  the  indorsed 
notes,  the  extensipns  of  time  and  renewals  without  reindorse- 
ment.  In  other  words,  whether  the  conveyance  by  Butler 
and  the  indorsed  notes  were  joint,  mutual,  and  dependent 
securities  affecting  each  other,  or  separate  and  independent 
instruments  having  no  relation  to  each  other,  and  governed 
by  distinct  rules  of  law. 

This  question  whether  a  particular  instrument  or  given 
contract  is  in  the  nature  of  a  surety  is  not  to  be  solved  by 
considering  and  applying  to  the  instrument,  or  contract,  all 
the  many  rules  of  law  which  apply  to  suretyship  generically, 
bot  by  considering  those  principles  of  law  which  apply  to 
the  specific  relation  in  question,  whether  it  be  that  of  mort- 
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gagor,  surety,  guarantor,  indorser,  or  any  other  of  the  various 
relations  which  may  exist  under  the  general  term  ''surety- 
ship.'' 

In  this  general  relationship  there  are  important  distinc- 
tions to  be  observed,  lest  a  principle  exclusively  applicable  to- 
one  be  perverted  and  applied  to  another. 

At  this  point,  and  before  discussing  the  main  question,  we 
wish  to  dispose  of  appellant's  claim,  extensively  argued,  that 
the  effect  of  the  Butler  conveyance  was  to  create  a  continu- 
ing guaranty.    (Civ.  Code,  sec. •2814.) 

The  matter  of  guaranty,  continuing  or  otherwise,  has  no 
place  in  the  case.  A  guaranty  imports  a  personal  liability 
exclusively.  Butler  under  his  conveyance  assumed  no  per- 
sonal liability,  but  simply  conveyed  his  land  as  security. 

Epitomizing  that  section  of  the  code  defining  such  relation- 
ship, a  surety  is  one  who,  on  requei^t  of  another,  to  secure  him 
a  benefit,  becomes  responsible  for  some  act  of  his,  in  favor  of 
another,  or  hypothecates  property  as  security  for  another. 
Under  this  general  provision  many  relations  of  suretyship 
may  be  created,  and  by  the  last  clause  the  special  relation 
of'  mortgagor  or  pledgor  may  be  assumed,  and  it  was  the 
relation  of  mortgagor  which,  under  his  conveyance,  Butler 
assumed,  and  his  responsibility,  and  the  plaintiff's  rights  as 
mortgagee,  are  to  be  determined  by  a  consideration  of  that 
relationship,  and  the  construction  of  the  terms  of  the  instru- 
ment as  they  appear  on  its  face  with  the  circumstances  ac- 
companying its  delivery.  What  these  terms  are,  appear  in 
the  defeasance  clause,  and  is  in  the  same  language  that  is 
used  in  Briggs'  mortgage  and  the  accompanying  pledges, 
namely  that  each  is  for  the  purpose  of  ''securing  to  the 
Sather  Banking  Company  of  San  Francisco,  all  amounts 
which  shall  hereafter  become  due  from  Briggs,  Ferguson  & 
Co.,  and  the  Arthur  R.  Briggs  Company,  and  on  the  payment 
of  all  of  said  amounts"  the  property  shall  be  reconveyed  or 
redelivered. 

Now,  what  was  the  liability,  and  what  was  the  extent  of  it, 
that  Butler  charged  his  land  with,  by  the  execution  and  de- 
livery of  this  mortgage  to  plaintiff  t  He  insists  that  it  did 
not  exceed  the  responsibility  for  the  payment,  when  due,  of 
the  debts  as  evidenced  by  the  two  notes. 
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We  hardly  think  that  a  careful  examination  of  the  language 
of  this  instrument,  considered  even  by  itself,  supports  an7 
such  claim.  Neither  is  it  warranted  from  the  circumstances 
and  conduct  of  all  the  parties,  or  the  object  they  had  in  con- 
templation when  it  was  delivered,  considered  in  connection 
with  the  language  employed.  Examining  the  instrument  of 
itself,  there  is  nothing  said  in  it  about  notes,  or  any  special 
form  of  indebtedness.  It  was  delivered  as  security  for  ''all 
amounts  to  become  hereafter  due."  It  provides  for  the  pay- 
ment of  an  indebtedness,  no1>  the  form  in  wliich  it  is  evi- 
denced. If  he  intended  to  have  the  security  stand  for  all 
amounts  which  the  company  should  contract,  without  limi- 
tation as  to  number,  amount,  or  form,  he  could  hardly  have 
made  the  language  more  general  to  effect  that  purpose.  If 
he  had  desired  to  limit  it  in  any,  or  all,  of  these  particulars,, 
he  certainly  could  have  made  it  more  specific. 

And  if,  to  any  extent,  he  has  left  the  tenns  ambiguous,, 
then  it  must  be  construed  most  strongly  against  him. 

While  it  is  true  that  a  surety  cannot  be  held  beyond  the 
express  terms  of  his  contract,  yet  in  interpreting  the  terms 
of  a  contract  of  suretyship,  the  same  rules  are  to  be  observed 
as  in  the  case  of  other  contracts.  Such  construction  does  not 
mean  that  words  are  to  be  distorted  out  of  their  natural  mean- 
ing, or  that,  by  implication,  something  can  be  read  into  the 
contract  that  it  will  not  reasonably  bear;  but  it  means  that 
the  contract  shall  be  fairly  construed  with  a  view  to  effect 
the  object  for  which  it  was  given,  and  to  accomplish  the  pur- 
pose for  which  it  was  designed.  The  old  rule  of  strictissimi 
juris  applies  only  to  the  extent,  that  no  implication  shall  be 
indulged  in  to  impose  a  burden  not  clearly  inferable  from 
the  language  of  the  contract,  but  does  not  apply  so  as  to  hold 
that  the  contract  shall  not  be  reasonably  interpreted  as  other 
contracts  are.  (Civ.  Code,  sec.  2837,  and  note;  London  etc^ 
Bank  v.  Parrott,  125  Cal.  481.^)  Taking  these  authorities  as 
declaring  the  rule  of  interpretation,  it  appears  from  the 
language  used  in  the  several  conveyances  and  pledges  made 
by  Butler,  Briggs,  and  Knapp,  who  were  all  directors  of  the 
Briggs  Company,  that  it  was  the  purpose  of  their  execution 
and  delivery  to  establish  a  credit  at  the  bank  for  the  com* 

»73  Am.  St.  Rep.  64. 
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pany;  to  secure  such  funds  from  time  to  time  as  the  neces- 
sities of  the  company  might  require,  and,  upon  such  short 
loans  as  banks  usually  extend,  and  that  to  obviate  the  neces* 
sity  of  securing  by  mortgage  or  collaterals  each  loan  as  it 
was  made,  the  securities  would  in  the  beginning  be  furnished, 
under  such  terms  of  general  continuing  liability  as  would 
extend  the  credit  of  the  company,  and  fully  protect  the  bank. 

The  language  was  certainly  broad  enough  to  accomplish 
this  purpose,  and  the  action  of  both  the  bank  and  Butler 
upon  it,  shows  that  the  practical  construction  they  placed  on 
it  was  that  it  was  a  continuing  liability.  The  bank  so 
practically  construed  it  by  advancing  its  money  upon  it,  and* 
keeping  the  indebtedness  alive  by  renewals  of  the  original 
evidence  of  indebtedness.  Butler  placed  the  same  practical 
construction  on  it  by  permitting  his  property  to  stand  charged 
with  the  lien  long  after  the  original  notes  he  had  joined  in 
executing  were  due,  and  until  long  after  the  statute  of  limi- 
tations would  have  barred  any  recovery  upon  them,  and  he 
failed  to  assume,  by  any  act  or  word,  during  all  this  time, 
any  position  from  which  it  might  be  inferred  that  the  instru- 
ment was  other  than  a  continuing  liability,  until  this  suit,  to 
foreclose  was  instituted,  when  for  the  first  time  he  insisted 
that  the  language  of  his  contract  should  be  given  a  limited 
construction,  and  his  liability  measured  by  the  terms  and 
conditions  of  the  two  notes,  and  the  conduct  of  the  company 
and  plaintiff  concerning  them. 

It  appears  to  us,  however,  that  the  execution  of  these  notea 
is  given  a  prominence  in  the  case  which  is  unwarranted  and 
unimportant.  Their  execution  is  attempted  to  be  grafted 
upon  Butler's  mortgage  as  a  fortuitous  circumstance,  and 
their  execution  claimed  by  him  to  be  provided  for  as  part 
and  portion  of  his  contract — as  if  they  were  specified  in  the 
instrument,  as  a  method  by  which  his  liability  under  his  con- 
tract should  be  evidenced,  and  as  a  limitation  on  that  liabil- 
ity. They  have,  however,  nothing  to  do  with  the  matter.  He 
did  not,  as  he  might  have  done,  limit  the  liability  of  his  land 
as  security  for  indebtedness  falling  due  upon  promissory 
notes  or  any  other  evidence  of  indebtedness,  or  for  any  given 
amount,  or  payable  at  any  time.  He  made  his  property  re- 
sponsible as  security  to  the  bank  *'for  all  amounts  which  shall 
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hereafter  become  due"  from  the  company,  and  **on  the  pay- 
ment of  all  said  amounts''  his  property  should  be  reconveyed 
to  him.  There  was  no  stipulation  that  these  amounts  should 
be  evidenced  by  notes,  or  in  any  other  manner.  It  was  the 
indebtedness  he  was  securing,  not  the  evidence  of  it.  If  the 
creditor  bank  saw  fit  in  dealing  with  the  principal  debtor — 
the  company — to  have  its  loan  evidenced  by  the  company's 
note,  that  was  no  concern  of  Butler.  It  was  a  matter  of  con- 
venience between  the  creditor  and. debtor.  The  property 
mortgaged  became  charged  with  the  lien  for  the  repayment 
of  the  money  as  soon  as  it  was  delivered  and  the  loan  ad- 
vanced, and  this  followed  under  his  mortgage,  whether  the 
bank  took,  or  did  not  take,  notes.  It  might  have  advanced 
the  money  without  notes,  and  Butler's  mortgage  would  have 
secured  them.  It  was  the  substantative  matter  of  ''amounts 
dae"  and  their  payment  which  it  secured,  not  the  formality 
of  their  evidence. 

It  is  contended,  however,  by  respondent  that  even  if  this 
is  true,  yet,  as  he  secured  only  all  amounts  which  thereafter 
became  due  from  the  company,  and  as  the  only  amounts 
loaned  to  the  company  were  the  two  sums  evidenced  by  the 
notes,  that  his  liability  attached  at  least  when  these  notes 
became  due,  and  that  the  several  renewals  of  the  original 
notes  taken  from  the  company  operated  as  extensions  of  time, 
and  under  the  law  discharged  his  property  as  security.  But, 
as  said  before,  the  mortgage  was  not  given  to  secure  amounts 
due  evidenced  by  promissory  notes.  It  was  a  general,  con- 
tinuing liability,  applicable  to  all  amounts  due,  without  re- 
spect to  the  manner  they  were  evidenced,  unlimited  as  to 
original  or  successive  transactions  between  the  creditor  and 
debtor,  unrestricted  as  to  number,  amount  or  time,  but  se- 
curing them  all  and  providing  that  **on  payment"  the  lien 
of  his  security  should  cease.  Besides,  an  amount  due  in  the 
primary  sense  means  simply  owing.  (Crocker-Woolworth 
Nat  Bank  v.  Carle,  133  Cal.  409.)  And  in  its  usual  accept- 
ance it  means  not  only  that  a  particular  time  for  payment 
has  expired,  but  that  the  debt  remains  unpaid.  If  the  note 
had  provided  for  the  payment  of  a  certain  described  promis- 
sory note,  a  different  question  might  be  presented.  But,  as 
it  provided  for  indebtedness  generally  and  the  payment  of  it 
before  the  security  should  be  exonerated,  then  so  long  as  the 
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indebtedness  existed,  in  whatever  form,  the  security  was 
applicable  for  its  protection.  This  mortgage,  as  it  provided 
generally  for  all  amounts  due  and  their  payment,  applied  as 
well  to  the  renewals  of  the  notes  as  to  the  creation  of  the 
original  indebtedness,  and  they  were  just  as  truly  and  effectu- 
ally amounts  due  under  the  renewal  notes  as  under  the 
original  notes.  And  under  the  general,  liberal,  and  compre- 
hensive language  in  Butler's  mortgage,  if  it  were  necessary, 
we  might  well  hold,  as  it  placed  no  limitation  on  even  the 
form  of  indebtedness  secured,  but  on  the  contrary  provided 
for  the  payment  of  all  amounts  due,  that  as  far  as  formal 
evidence  of  indebtedness  was  concerned,  it  applied  to  renew- 
als of  notes  as  well  as  to  their  original  execution.  It  was  the 
same  indebtedness,  and  the  renewal  of  it  was  simply  a  pro- 
longation of  the  original  contract  for  its  payment.  The  gen- 
eral rule  is  that  the  renewal  of  notes  does  not  amount  to 
payment  (Savings  Bank  v.  Central  Market  Co,,  122  Cal. 
35.)  The  presumption  is  that  they  were  not  so  taken.  The 
language  used  by  Butler  in  the  mortgage  was  meant  to  be 
comprehensive.  Its  evident  purpose  was  to  provide  a  full 
and  complete  security  for  all  indebtedness  contracted  by  the 
company  under  any  form,  and  the  intent  so  evidenced  must 
for  all  equitable  purposes  prevail,  where  not  necessarily  con- 
trolled or  limited  by  definite  terms  pointing  to  a  different 
intent  and  purpose.  And  as  bearing,  in  a  general  way,  on 
this  point,  we  think  the  discussion  in  London  etc.  Bank  v. 
Bandmann,  120  Cal.  222-223,^  may  be  considered;  also  Ship- 
man  V.  Lord,  58  N.  J.  Eq.  385;  Flower  v.  EUwood,  66  111. 
446.  The  general  rule  is  that  ''no  change  in  the  form  of 
indebtedness  or  in  the  mode  or  time  will  discharge  the  mort- 
gage. A  mortgage  secures  the  debt  and  not  the  note  or  bond 
or  other  evidence  of  it.  No  change  in  the  form  of  the  evi- 
dence or  the  mode  or  time  or  times — nothing  short  of  actual 
payment  of  the  debt,  or  an  express  release — ^wiU  operate  to 
discharge  the  mortgage.  The  mortgage  remains  a  lien  until 
the  debt  it  was  given  to  secure  is  satisfied,  and  is  not  affected 
by  a  change  of  the  note  or  giving  a  different  instrument  as 
an  evidence  of  the  debt,  or  by  a  judgment  at  law  on  the  note 
merging  the  original  evidence  of  indebtedness."  (Jones  on 
Mortgages,  924;  Lippold  v.  Held,  58  Mo.  213;  Wiener  v. 
^65  Am.  St.  Rep.  179. 
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Peacock,  31  Mo.  App.  244;  Pinney  v.  Kimpton,  46  Vt  83; 
Sichel  V.  CarriUo,  42  Cal.  503 ;  DeUapiazza  v.  Foley,  112  Cal. 
380;  London  etc.  Bank  v.  Bandmwnn,  120  Cal.  220.')  This 
rale  is  more  usually  applied  in  cases  where  the  mortgage  is  to 
secure  the  mortgagor's  own  debt,  but  it  should  be  equally 
applicable  in  cases  where  the  mortgage  is  to  secure  the  debt 
of  a  third  party,  and  release  from  liability  through  extensions 
of  time  is  sought,  in  the  face  of  language  which  can  reason- 
ably be  construed  to  mean  that  the  security  was  advanced  to 
protect  all  amounts  due,  without  limitation  as  to  form,  and 
providing  only  for  a  release  of  the  security  on  their  payment. 

We  come  now  to  consider  whether  the  failure  of  the  plain- 
tiff to  proceed  on  the  indorsed  notes  given  by  Butler,  Briggs, 
Knapp,  and  Boughton  operated  to  discharge  Butler's  mort- 
gage. Butler  was  equally  an  indorser  with  the  others,  but  he 
does  not,  of  course,  contend  that  the  plaintiff's  failure  to  pro- 
ceed against  him,  operated  as  a  general  discharge.  His  claim 
is  based  upon  the  failure  to  proceed  against  the  otheis,  and 
he  claims  relief  from  his  mortgage  on  that  account.  We  do 
not  think,  however,  that  there  is  any  merit  in  this  claim.  The 
mortgage  of  Butler  was  the  general  and  primary  security. 
The  indorsement  of  the  notes  but  limited  and  secondary. 
Such  indorsements  were  neither  substitutionary,  accessorial, 
or  collateral  to  the  primary  obligation,  but  entirely  independ- 
ent of  it  The  mortgage  applies  as  a  broader,  more  unlimited, 
unrestricted,  certain,  and  safer  security;  the  indorsement 
as  a  narrower,  limited,  uncertain,  and  insecure  protec- 
tion. The  mortgage  charged  the  land  alone,  and  absolutely, 
without  reference  to  any  future  indorsements,  additional 
security,  or  personal  liability,  and  the  mortgagor  assumed  no 
personal  responsibility.  The  land,  in  the  nature  of  things, 
afforded  a  substantial,  enduring  security,  coextensive  with  the 
existence  of  the  debt ;  the  indorsements  a  temporary,  restrict- 
ed, uncertain  security,  measured  entirely  by  the  financial 
ability  of  the  indorsers  to  pay  at  maturity,  and  which  indorse- 
ments might,  through  the  vicissitudes  of  fortune  when  the 
time  for  ultimate  payment  arrived,  be  valueless.  The  rights 
and  liabilities  of  the  mortgagor  and  indorser  respectively  are 
different.  The  mortgagor  makes  his  own  contract  on  such 
terms  as  he  sees  fit,  and  is  bound  only  by  such  as  he  makes. 

^65  Am.  St.  Bep.  179. 
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The  law,  by  his  act  of  indorsement,  fixes  the  responsibility  of 
the  indorser  for  him.  Their  liabilities  are  also  different.  The 
mortgagor  here  is  only  liable  for  the  debt  he  secures  to  the 
■extent  of  the  value  of  the  security.  There  is  no  personal  lia- 
bility on  his  part.  The  indorser  is  liable  for  the  full  amount 
of  the  debt.  Actions  against  them  must  be  maintained  in 
<iifferent  forums,  the  one  in  equity,  the  other  in  law. 

We  cannot  perceive  anything  in  common  to  the  mortgage 
:and  the  contract  of  indorsement  except  that  they  fall  within 
the  general  scope  of  ''suretyship,"  nor  anything  in  common 
tetween  these  specific  kinds  of  security  which  would  make  the 
failure  of  the  plaintiff  to  pursue  a  remedy  against  the  in- 
dorsers  relieve  the  mortgage  security.  On  the  other  hand, 
there  is  every  reason  why,  from  their  separate  and  distinctive 
•difference,  it  should  not  follow. 

Our  attention  has  not  been  called  in  the  briefs  of  counsel 
to  any  case  in  which  the  principles  involved  here  have  been 
heretofore  passed  on.  Two  cases,  however,  which  we  have 
found,  may  be  referred  to,  which  deal  to  some  extent  with  the 
subject.  In  one  of  the  cases  it  appears  that  a  Clarissa  Clark 
purchased  land  from  a  man  named  Mitchell,  and  in  part  pay- 
ment indorsed  to  him  a  promissory  note  payable  to  her  by 
one  Darling,  and  as  security  to  pay  said  note  at  maturity  gave 
him  a  mortgage  on  her  land.  She  subsequently  sold  the  prop- 
erty to  one  Hodgden.  Mitchell  sued  in  foreclosure,  and  Mrs. 
•Clark  and  Hodgden  set  up  failure  to  present  the  note  for  pay- 
ment to  Mrs.  Clark  as  indorser,  as  a  defense  against  the  mort- 
gage, claiming  that  this  failure  released  the  security.  The 
•court  said  in  passing  on  this  point:  ''The  note  has  not  been 
paid  to  him  by  the  maker  or  anybody  else.  But  it  is  claimed 
that  his  course  in  reference  to  it  has  been  such  as  to  disentitle 
him  to  enforce  the  mortgage  against  Mrs.  Clark.  It  is  claimed 
in  the  language  of  the  defendants'  counsel  that  he  has  made 
the  note  his  own;  and  this,  solely  for  the  reason,  that  he 
failed  to  take  requisite  steps  to  charge  Mrs.  Clark  as  indorser, 
according  to  the  rules  of  the  law  merchant. 

"We  are  unable  to  assent  to  the  position  assumed  by  the 
•counsel  for  the  defendants,  that  the  orator's  right  to  enforce 
his  security  is  only  coextensive  with,  and  limited  by,  his  right 
to  maintain  a  suit  at  law,  ais  indorsee,  against  Mrs.  Clark,  as 
indorser  of  the  note  in  question. 
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''The  eondition  of  the  mortgage,  neither  expressly  nor  by 
implication,  contains  any  such  limitation;  but  on  the  ccn* 
trary,  in  the  most  explicit  and  comprehensive  terms,  it  pro- 
vides that  she  shall  pay,  or  cause  the  note  to  be  paid. 

**We  are  clear  that  there  is  no  principle,  or  case,  which 
would  allow  her  to  stand  upon  the  mere  technicality  of  an 
arbitrary  rule  of  commercial  law,  and,  independently  of  any 
question,  whether  she  had  been  put  to  any  prejudice,  in  fact, 
by  the  course  taken  by  the  orator  in  reference  to  the  note, 
stand  upon  the  same  ground,  in  reference  to  the  security,  as 
if,  on  the  one  hand,  the  note  had  been  paid,  or,  on  the  other, 
that  the  orator  had,  through  fault  on  his  own  part  put  her  in 
a  position  of  loss  or  detriment,  in  reference  to  her  rights  as 
against  the  maker  of  the  note.  •  •  . 

''Nor  is  it  true,  in  other  cases,  that  the  right  to  enforce  a 
mortgage  security  is  limited  to  the  right  to  sustain  an  action 
at  law  for  the  indebtedness.  A  familiar  instance  is  that  of  the 
enforcement  of  the  mortgage  security,  after  the  debt  is  barred, 
at  law,  by  the  statute  of  limitations. 

"The  true  view  of  the  subject  seems  to  be,  that,  either  the 
debt  itself  must  become  discharged,  so  that  it  no  longer  exists 
as  an  indebtedness,  or  the  mortgagor  must  become  discharged 
from  the  pledge  created  by  the  mortgage. 

"In  this  case  the  mortgage  is  not  given  merely  to  secure  the 
fulfillment  of  Mrs.  Clark's  liability  as  indorser,  but  to  secure 
the  fulfillment  of  Darling's  liability  as  maker  of  the  note.  .  .  . 

"The  mere  fact  of  non-presentment  and  failure  to  give 
notice,  in  compliance  with  the  rules  of  the  law  merchant,  does 
not  work  such  a  discharge  of  the  pledge."  (MitcheU  v.  Clark, 
35  Vt.  104.) 

And  in  the  case  of  Hilton  v.  Catherwood,  10  Ohio  St  111, 
the  court  says,  "It  does  not  appear  that  the  proper  steps  were 
taken,  by  demand  and  notice,  at  the  maturity  of  the  not«,  to 
charge  Catherwood,  as  indorser.  And  Sunderland,  the  maker, 
being  now  insolvent,  the  question  arises,  whether,  without  such 
demand  and  notice,  the  plaintiff  still  retains  his  mortgage 
lien,  as  a  security  for  the  payment  of  this  note. 

"It  may  be  true,  that  no  action  could  have  been  maintained 
upon  the  unpaid  note  in  question,  against  the  indorser;  his 
liability,  under  the  contracts  of  indorsement,  not  having  been 
fixed  by  demand  and  notice.    But  the  question  here,  is  not  as 
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to  the  personal  liability  of  the  indorser,  but  as  to  the  existing 
and  continued  lien  of  the  mortgage,  which  may  be  independ- 
ent of  all  personal  liability.  It  is  clear  that  A  may  execute  a 
valid  mortgage  to  B  to  secure  a  debt  owing  solely  by  C. 
Whether  the  mortgaged  premises  are  still  bound  for  the  pay- 
ment of  this  note,  must  depend  upon  the  terms  and  conditions 
of  the  mortgage  itself. 

''Looking  to  the  mortgage,  we  find  that  several  promissory 
notes  are  described  in  it,  some  of  which  the  recitals  show  to 
have  been  assigned  by  the  mortgagor  to  the  mortgagee,  and 
among  these  is  this  same  two-hundred-dollar  note  of  Richard 
Sunderland,  which  still  remains  unpaid,  though  long  since 
due.  The  condition  of  defeasance  is  not  that  the  mortgagor 
shall  discharge  all  the  obligations  of  his  contract  of  indorse- 
ment, but  that  *the  said  James  Catherwood  shall  pay  or  cause 
to  be  paid,  said  several  notes  to  said  Morris  Hilton,  or  his 
order,  when  the  same  become  due,  with  the  interest  that  may 
accrue  on  the  same.'  " 

Under  the  construction  placed  by  us  on  this  mortgage  it  is 
not  material  or  important  to  further  consider  this  matter  of 
indorsement.  The  mortgage  secured  an  indebtedness.  It  Wc'^s 
not  security  for  any  evidence  of  indebtedness.  These  notes, 
with  or  without  indorsements,  were  not  expressly  or  impliedly 
within  its  terms.  They  did  not  affect  the  primary  and  supe- 
rior security — the  mortgage — under  which  the  right  to  create 
an  indebtedness  at  all,  was  originally  conferred,  and  for  the 
payment  of  which  the  mortgage  security  was  directly,  and 
primarily  made  responsible.  This  debt  is  still  due  to  the 
plaintiff  from  the  principal  debtor — the  company — and  being 
so,  the  payment  is  secured  as  an  "amount  due'*  under  the 
general  terms  of  the  mortgage,  notwithstanding  the  indorsers 
on  the  notes  may  have  been  relieved  of  responsibility  under 
them. 

We  have  examined  the  cases  cited  by  respondent  (Park  v. 
White  River  Lumber  Co,,  110  Cal.  658,  and  Tuohy  v.  Woods, 
122  Cal.  665),  but  do  not  perceive  that  they  have  any  appli- 
cation to  the  case  under  consideration. 

For  the  reasons  given  the  judgment  is  reversed  and  a  new 
trial  ordered. 

McParland,  J.,  and  Henshaw,  J.,  concurred. 

CXXXVIII.  Cal.— 47 
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[S.  F.  No.  3479.    In  Baiik.-Marcli  31,  1903.] 

KEYSTONE  DRILLER  CO.,  Applicant,  v.  SUPERIOR 
COURT  OF  THE  CITY  AND  COUNTY  OP  SAN 
FRANCISCO,  Respondent. 

roREiQN  CoEPORATiON— Petition  nr  Insolvknoy— Peohibition.— A  for- 
eign corporation  which  has  designated  no  person  residing  in  this  state 
upon  whom  process  may  be  served  under  the  act  of  March  17,  1899 
(Stats.  1899,  p.  Ill),  cannot  maintain  any  action  or  proceeding  in 
the  courts  of  this  state,  and  prohibition  will  lie  to  prevent  the 
superior  court  from  proceeding  upon  its  voluntary  petition  in  in- 
solvency. 

Id.— Bepeal  by  Impuoation.— The  provisions  of  the  act  of  March  17, 
1899,  are  not  repealed  by  implication  from  the  terms  of  the  act  of 
March  8,  1901  (Stats.  1901,  p.  108),  requiring  foreign  corporations 
to  file  a  certified  copy  of  their  articles  of  incorporation  with  the 
secretary  of  state. 

Id.— Constitutional  Law.— The  act  of  1899  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  constitution  of  the  United  States.  A 
foreign  corporation  is  not  entitled  as  of  right  to  the  same  privileges 
as  are  enjoyed  by  domestic  corporations. 

Id.— Bbsidenoe  of  Foreign  Ck)RPOBATioN— Insolvent  Act.- A  foreign 
corporation  has  its  residence  outside  of  the  state,  and  cannot  become 
a  voluntary  insolvent  under  the  laws  of  this  state,  which  confine 
such  privilege  to  residents  of  the  state.  It  can  only  be  made  the 
subject  of  involuntary  insolvency,  under  section  9  of  the  Insolvoii 
Act,  in  the  county  where  it  has  its  principal  place  of  bujiness. 

WRIT  OF  PROHIBITION  to  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Montague  T.  Moses,  for  Applicant 

Wal.  J.  Tuska,  for  Respondent. 

VAN  DYKE,  J. — This  is  an  application  for  a  writ  of  pro- 
hibition. 

The  petition,  among  other  things,  states  that  on  or  about 
the  twenty-ninth  day  of  July,  1901,  in  the  city  and  county 
of  San  Francisco,  state  of  California,  the  Keystone  Driller 
Company,  the  petitioner  herein,  sold  and  delivered  to  the 
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Paraiso  Oil  Company  certain  machinery  known  as  a  ''Key- 
stone Driller*'  for  drilling  oil-wells,  and  tools  for  use  in  con- 
nection therewith,  and  to  secure  payment  for  part  of  the 
purchase  price  thereof  the  said  Paraiso  Oil  Company  exe- 
cuted and  delivered  to  the  Keystone  Driller  Company  a  cer- 
tain promissory  note  for  the  sum  of  seven  hundred  dollars, 
with  interest  thereon,  and  payable  ninety  days  after  date; 
that  said  note  was  not  paid  at  maturity  and  has  not  been 
paid;  that  the  said  Paraiso  Oil  Company  then  owned  and 
possessed  in  the  county  of  Monterey  in  said  state,  the  said 
machinery  and  tools  and  other  personal  property,  and  also  an 
interest  in  real  property  in  said  county  of  Monterey ;  that  on 
the  sixteenth  day  of  October,  1902,  while  the  said  Paraiso  Oil 
Company  was  so  indebted  to  the  said  Keystone  Driller  Com- 
pany, the  latter  commenced  an  action  in  the  superior  court 
of  the  city  and  county  of  San  Francisco  against  the  Paraiso 
Oil  Company,  and,  at  the  time  of  commencing  said  action, 
caused  a  writ  of  attachment  to  be  therein  issued  to  the  sheriff 
of  the  county  of  Monterey  against  the  property  of  the  said 
Paraiso  Oil  Company,  and  the  said  property  was  thereupon 
attached  and  held  by  the  sheriff  under  and  by  virtue  of  said 
writ  of  attachment,  and  said  sheriff  still  continues  to  hold  said 
property,  save  and  except  and  so  far  as  the  said  holding  may 
have  been  changed  or  modified  by  the  action  of  the  said  supe- 
rior court  in  the  proceeding  hereafter  stated. 

That  while  said  property  was  in  the  possession  of  and  held 
by  virtue  of  said  writ  of  attachment,  the  said  Parafso  Oil 
Company,  on  the  fourteenth  day  of  Noven^ber,  1902,  made 
and  filed  in  the  superior  court  of  the  city  and  county  of  San 
Francisco  its  verified  petition  in  voluntary  insolvency,  to- 
gether with  the  schedule  and  inventory  and  valuation,  as  pro- 
vided in  the  Insolvency  Act  of  1895  of  the  state  of  California, 
and  therein  prayed  to  be  adjudicated  an  insolvent  debtor,  a 
copy  of  which  said  petition  and  schedule  and  inventory  are 
made  a  part  of  the  petition  herein.  In  said  petition  in  in- 
solvency it  is  stated  that  whereas  the  Paraiso  Oil  Company  is 
unable  to  meet  its  obligations  and  is  insolvent,  and  actions  at 
law  having  been  commenced  against  said  corporation,  and  its 
property  having  been  attached  by  process  of  law,  the  said 
corporation,  by  consent  of  its  directors,  filed  a  petition  in 
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[S.  F.  No.  3479.    In  Bank.-Marcli  31,  1903.] 

KEYSTONE  DRILLER  CO.,  Applicant,  v.  SUPERIOR 
COURT  OF  THE  CITY  AND  COUNTY  OP  SAN 
FRANCISCO,  Respondent. 

Forugn  Corporation— Petition  in  Insolyxnoy— Prohibition.— A  for- 
eign corporation  which  has  designated  no  person  residing  in  this  state 
upon  whom  process  may  be  served  under  the  act  of  March  17,  1899 
(Stats.  1899,  p.  Ill),  cannot  maintain  any  action  or  proceeding  in 
the  courts  of  this  state,  and  prohibition  will  lie  to  prevent  the 
superior  court  from  proceeding  upon  its  voluntary  petition  in  in- 
solvency. 

Id.— Bepeal  by  Iicpugation.— The  provisions  of  the  act  of  March  17, 
1899,  are  not  repealed  by  implication  from  the  terms  of  the  act  of 
March  8,  1901  (Stats.  1901,  p.  108),  requiring  foreign  corporations 
to  file  a  certified  copy  of  their  articles  of  incorporation  with  the 
secretary  of  state. 

Id.— Constitutional  Law.— The  act  of  1899  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  constitution  of  the  United  States.  A 
foreign  corporation  is  not  entitled  as  of  right  to  the  same  privileges 
as  are  enjoyed  by  domestic  corporations. 

Id.— Kbsidknck  of  Foreign  Corporation— Insolvent  Act.— A  foreign 
corporation  has  its  residence  outside  of  the  state,  and  cannot  become 
a  voluntary  insolvent  under  the  laws  of  this  state,  which  confine 
such  privilege  to  residents  of  the  state.  It  can  only  be  made  tlie 
subject  of  involuntary  insolvency,  under  section  9  of  the  Insolvent 
Act,  in  the  county  where  it  has  its  principal  place  of  bu3iness. 

WRIT  OF  PROHIBITION  to  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Montague  T.  Moses,  for  Applicant. 

Wal.  J.  Tuska,  for  Respondent. 

VAN  DYKE,  J. — This  is  an  application  for  a  writ  of  pro- 
hibition. 

The  petition,  among  other  things,  states  that  on  or  about 
the  twenty-ninth  day  of  July,  1901,  in  the  city  and  county 
of  San  Francisco,  state  of  California,  the  Keystone  Driller 
Company,  the  petitioner  herein,  sold  and  delivered  to  the 
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Paraiso  Oil  Company  certain  machinery  known  as  a  ''Key- 
stone Driller"  for  drilling  oil-wells,  and  tools  for  use  in  con- 
nection therewith,  and  to  secure  payment  for  part  of  the 
purchase  price  thereof  the  said  Paraiso  Oil  Company  exe- 
cuted and  delivered  to  the  Keystone  Driller  Company  a  cer- 
tain promissory  note  for  the  sum  of  seven  hundred  dollars, 
with  interest  thereon,  and  payable  ninety  days  after  date; 
that  said  note  was  not  paid  at  maturity  and  has  not  been 
paid;  that  the  said  Paraiso  Oil  Company  then  owned  and 
possessed  in  the  county  of  Monterey  in  said  state,  the  said 
machinery  and  tools  and  other  personal  property,  and  also  an 
interest  in  real  property  in  said  county  of  Monterey;  that  on 
the  sixteenth  day  of  October,  1902,  while  the  said  Paraiso  Oil 
Company  was  so  indebted  to  the  said  Keystone  Driller  Com- 
pany, the  latter  commenced  an  action  in  the  superior  court 
of  the  city  and  county  of  San  Francisco  against  the  Paraiso 
Oil  Company,  and,  at  the  time  of  commencing  said  action, 
caused  a  writ  of  attachment  to  be  therein  issued  to  the  sheriff 
of  the  county  of  Monterey  against  the  property  of  the  said 
Paraiso  Oil  Company,  and  the  said  property  was  thereupon 
attached  and  held  by  the  sheriff  under  and  by  virtue  of  said 
writ  of  attachment,  and  said  sheriff  still  continues  to  hold  said 
property,  save  and  except  and  so  far  as  the  said  holding  may 
have  been  changed  or  modified  by  the  action  of  the  said  supe- 
rior court  in  the  proceeding  hereafter  stated. 

That  while  said  property  was  in  the  possession  of  and  held 
by  virtue  of  said  writ  of  attachment,  the  said  Paraiso  Oil 
Company,  on  the  fourteenth  day  of  Noven^ber,  1902,  made 
and  filed  in  the  superior  court  of  the  eity  and  county  of  San 
Francisco  its  verified  petition  in  voluntary  insolvency,  to- 
gether with  the  schedule  and  inventory  and  valuation,  as  pro- 
vided in  the  Insolvency  Act  of  1895  of  the  state  of  California, 
and  therein  prayed  to  be  adjudicated  an  insolvent  debtor,  a 
eopy  of  which  said  petition  and  schedule  and  inventory  are 
made  a  part  of  the  petition  herein.  In  said  petition  in  in- 
solvency it  is  stated  that  whereas  the  Paraiso  Oil  Company  is 
unable  to  meet  its  obligations  and  is  insolvent,  and  actions  at 
law  having  been  commenced  against  said  corporation,  and  its 
property  having  been  attached  by  process  of  law,  the  said 
corporation,  by  consent  of  its  directors,  filed  a  petition  in 
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insolvency  in  accordance  with  the  provisions  of  an  act  of  the 
legislature  of  the  state  of  California,  entitled  **An  act  for  the 
relief  of  insolvent  debtors,  for  the  protection  of  creditors,  and 
for  the  punishment  of  fraudulent  debtors,  approved  March 
26,  1895;''  that  upon  the  filing  of  said  voluntary  petition  in 
insolvency  by  said  Paraiso  Oil  Company,  the  said  superior 
court  filed  and  entered  in  said  matter  an  order  adjudging  the 
said  Paraiso  Oil  Company  an  insolvent  debtor  within  the 
meaning  of  said  act,  and  further  ordered  that  the  said  sheriff 
of  Monterey  County  be  appointed  receiver,  and  as  such  take 
.possession  of  all  the  property,  real  and  personal,  of  said  in- 
solvent company,  except  such  as  may  be  exempt  from  execu- 
tion. The  petition  herein  further  states  that,  as  appears  by 
the  schedule  and  inventory  accompanying  the  petition  in  in- 
solvency, the  major  portion  of  the  assets  and  property  of  the 
Paraiso  Oil  Company  consists  of  the  property  sold  by  the  peti- 
tioner herein  to  said  Paraiso  Oil  Company,  and  in  part  pay- 
ment for  which  the  promissory  note  sued  on  in  said  action 
was  given ;  that  all  the  creditors  of  said  Paraiso  Oil  Company 
as  set  forth  in  said  schedule,  except  the  Keystone  Driller  Com- 
pany, and  the  Salinas  Valley  Lumber  Company  (whose  claim 
was  only  $96.69),  and  the  Tool  Company  (whose  claim  only 
amounts  to  $5.34),  are  persons  who  were  and  are  interested  in 
said  Paraiso  Oil  Company  as  ofiicers,  directors,  or  stockhold- 
ers, and  the  whole  alleged  indebtedness  set  forth  in  the  sched- 
ule was  incurred  in  promoting  the  interests  of  said  Paraiso 
Oil  Company,  and  in  developing  the  lands  in  which  it  had  an 
interest. 

It  is  alleged,  and  also  appears  in  the  petition  in  insolvency 
attached  as  an  exhibit  to  the  petition  herein,  that  said  Paraiso 
Oil  Company  is  a  corporation  organized  and  existing  under 
the  laws  of  the  territory  of  Arizona,  and  said  petition  in  in- 
solvency fails  to  aver  or  set  forth  that  it  is  a  resident  of  the 
said  city  and  county  of  San  Francisco  wherein  said  proceed- 
ings in  insolvency  were  commenced;  and  it  is  alleged  that  the 
said  Paraiso  Oil  Company  has  never  at  any  time  filed  in  the 
office  of  the  secretary  of  state  any  designation  of  an  agent 
upon  whom  process  might  be  served,  nor  has  ever  complied 
with  or  conformed  to  the  requirements  of  the  provisions  of 
the  act  of  the  legislature  of  California  in  relation  to  foreign 
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corporations,  and,  therefore,  it  is  alleged,  that  said  Paraiso 
Oil  Company  never  was  entitled  to  bring,  prosecute,  or  main- 
tain any  action  or  proceeding,  particularly  the  said  insolvency 
proceeding  in  the  said  superior  court,  or  in  any  court  in  this 
state,  and  said  superior  court  has  not  and  never  had  juris- 
diction of  said  insolvency  proceeding.  It  is  further  alleged 
that  the  said  superior  court  threatens  to  proceed,  and  is  about 
to  proceed,  to  have  an  assignee  elected,  and  to  convey  all  the 
property  to  such  assignee,  including  the  property  attached  by 
petitioner  herein,  and  dissolve  the  attachment  levied  upon 
said  property  in  said  action  brought  by  the  petitioner  herein 
against  said  Paraiso  Oil  Company,  and,  unless  prohibited 
from  so  doing,  will  proceed  to  have  an  assignee  elected  or 
appointed  and  convey  all  said  property;  and  that  petitioner 
herein  has  no  plain,  speedy,  or  adequate  remedy  in  the  ordi- 
nary course  of  law,  and,  therefore,  makes  this  application  for 
a  writ  prohibiting  the  said  superior  court  from  so  proceeding 
in  the  premises. 

Upon  the  order  to  show  cause,  respondent  herein  filed  a 
motion  to  strike  out  certain  matters  contained  in  the  petition 
for  the  writ,  and  a  general  demurrer  to  said  petition,  and  also 
filed  an  answer  to  said  petition.  It  does  not  appear  necessary 
to  consider  the  motion  to  strike  out,  or  the  demurrer.  The 
answer  contains  certain  denials  upon  information  and  belief, 
but  does  not  deny  the  material  allegations  contained  in  the 
petition. 

In  the  insolvency  petition  it  is  stated:  ''That  the  above- 
named  Paraiso  Oil  Company  is  a  corporation  organized,  ex- 
isting, and  doing  business  under  the  laws  of  the  territory  of 
Arizona,  for  the  purpose  of  carrying  on  a  mining  business 
and  of  mining  in  the  state  of  California,  and  has  at  all  times 
herein  mentioned,  and  for  more  than  six  months  next  preced- 
ing the  filing  of  this  petition,  had  its  principal  and  only  place 
of  business  at  the  city  and  county  of  San  Francisco,  in  the 
state  of  California,  and  that  the  sole  and  only  business  of  the 
said  Paraiso  Oil  Company  at  all  times  has  been,  and  now  is, 
that  of  mining  in  the  state  of  California.''  It  would  seem 
from  the  language  of  the  petition  that  the  purpose  was  to 
show  that  the  corporation  was  really  a  California  concern,  in- 
stead of  an  Arizona  corporation,  but  it  is  hardly  necessary  to 
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cite  authorities  on  the  proposition  that  the  residence  of  a  cor- 
poration is  where  it  was  organized,  and  not  where  it  may  be 
transacting  business  in  some  other  place.  "It  is  only  by  com- 
ity that  they  are  permitted  to  transact  business  in  another 
state  than  that  of  their  creation.  They  are  citizens,  so  to 
speak,  of  the  state  of  their  creation,  and  they  are  in  contem- 
plation of  law  absent  from  all  other  states  than  the  one  of 
their  situs.''  {Pierce  v.  Southern  Pacific  Co.,  120  Cal.  163; 
Wood  on  Limitations,  595.)  It  cuts  no  figure  in  this  case 
that  the  stockholders  and  ofiScers  are  residents  of  the  city 
and  county  of  San  Francisco.  They  are  not  the  petitioners 
in  insolvency,  nor  could  they  be  at  the  present  time.  Our 
state  Insolvency  Law  is  suspended  by  the  National  Bankrupt 
Law  of  1898 ;  but  the  National  Bankruptcy  Law  excepts  from 
its  provisions  a  corporation  seeking  the  benefits  of  that  act 
as  a  voluntary  bankrupt.  In  the  Insolvency  Law  of  this 
state,  under  which  the  petition  in  this  case  was  filed,  it  is 
provided  that  an  insolvent  debtor  owing  debts  exceeding  in 
amount  three  hundred  dollars,  may  apply  by  petition  in  the 
superior  court  of  the  county,  or  city  and  county,  in  which  he 
has  resided  for  six  months  next  preceding  the  filing  of  his 
petition,  as  a  voluntary  insolvent,  to  be  discharged  of  his 
debts.  (Insolvency  Law,  sec.  2.)  By  section  40  of  said  act 
the  provisions  are  made  applicable  to  corporations,  but  the 
petition  must  be  presented  in  the  manner  provided  in  re- 
spect to  other  debtors,  and  the  like  proceedings  shall  be  had 
and  taken  as  are  provided  in  the  case  of  such  debtors.  This 
does  not  dispense  with  the  requirement  that  the  petitioner  in 
voluntary  bankruptcy,  whether  a  partnership,  corporation,  or 
an  individual,  should  apply  to  the  superior  court  of  the 
county  in  which  the  petitioner  has  resided  six  months,  and 
that  fact  should  appear  on  the  face  of  the  petition  itself. 
Proceedings  of  insolvency  are  special,  and  no  intendments 
can  be  indulged  in  favor  of  jurisdiction.  {McDonald  v. 
Katz,  31  Cal.  167.) 

It  is  provided  by  the  act  of  March  17,  1899  (Stats.  1899, 
p.  Ill),  that  every  corporation  created  by  the  laws  of  any 
other  state  or  foreign  country,  which  shall  have  failed  to 
designate  some  person  residing  in  this  state  upon  whom  pro- 
cess issued  by  authority  or  under  the  laws  of  the  state  may 
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be  served,  and  file  such  designation  in  the  oflSce  of  the  secre- 
tary of  state,  shall  not  maintain  or  defend  any  action  or  pro- 
ceeding in  any  courts  of  this  state,  until  such  corporation 
shall  have  complied  with  the  provisions  of  said  act.  It  is 
alleged  in  the  petition  for  the  writ  herein,  and  not  denied, 
that  the  insolvent  corporation  herein  entirely  failed  to  com- 
ply with  this  requirement  of  the  law.  It  is  contended,  how- 
ever, by  respondent  that  the  act  of  March  17,  1899,  waa 
repealed  by  the  act  of  March  8,  1901.  (Stats.  1901,  p.  108.) 
That  act,  it  will  be  seen,  goes  further  than  the  act  referred  to 
of  1899,  and  requires  that  the  corporation  organized  in  any 
other  state,  territory,  or  foreign  country,  shall  file  in  the 
office  of  the  secretary  of  state  of  California  a  certified  copy 
of  the  articles  of  incorporation,  or  of  their  charter,  or  of  the 
statutes,  or  legislative,  or  executive,  or  governmental  act 
creating  them,  and  declares  that  every  foreign  corporation 
amenable  to  the  provisions  of  that  act,  which  shall  neglect  or 
fail  within  ninety  days  from  the  date  of  its  passage  to  com- 
ply with  the  conditions  of  the  same,  shall  be  subject  to  a  fine 
of  not  less  than  five  hundred  dollars.  It  is  made  the  duty  of 
the  secretary  of  state,  as  he  may  be  advised,  to  take  steps  to 
have  the  district  attorney  of  the  county  where  such  corpora- 
tion has  its  principal  place  of  business,  or  of  the  attorney- 
general,  to  institute  proceedings  to  recover  the  fine,  and 
declares  that  in  addition  to  the  penalty  no  foreign  corpora- 
tion, as  therein  defined,  which  shall  fail  to  comply  with  the 
provisions  of  the  act  can  maintain  any  suit  or  action,  either 
legal  or  equitable,  in  any  courts  of  the  state  on  any  demand, 
whether  arising  out  of  contract  or  tort,  until  it  has  complied 
with  the  act,  provided  **that  any  corporation  described  in 
section  1  of  this  act,  which  is  now  doing  business  in  this  state, 
and  which  has  complied  with  the  act  in  relation  to  foreign 
corporations,  approved  April  1,  1872,  and  an  act  amendatory 
thereof,  approved  March  17,  1899,  is  exempt  from  the  provi- 
sions of  this  act."  This  latter  act  imposes  a  fine  in  addition 
to  the  other  disabilities  mentioned  for  the  neglect  to  comply 
with  the  provisions  of  the  law.  The  act  itself  does  not,  in 
terms,  repeal  the  former  law,  and  there  is  nothing  inconsist- 
ent between  the  two  acts  so  as  to  render  the  former  repealed 
by  the  latter,  and  repeals  by  implication  are  not  favored. 
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But,  if  it  were  conceded,  as  claimed  by  respondent,  that  the 
act  of  1899  was  repealed,  it  would  not  aid  the  petitioner  in 
insolvency.  By  the  very  terms  of  the  Insolvent  Law,  a  cor- 
poration whose  residence  is  outside  of  the  state,  cannot  be- 
come a  voluntary  insolvent,  inasmuch  as  the  petition  must  be 
filed  in  the  county  in  which  the  petitioner  resides.  (Insol- 
vency Law,  sec.  2.)  This  privilege  of  becoming  a  voluntary 
insolvent  can  be  availed  of  only  by  residents  of  the  state, 
whether  natural  or  artificial  persons.  The  act  itself  declares 
that  it  is  for  the  relief  of  insolvent  debtors,  as  well  as  for  the 
protection  of  creditors.  The  state  is  under  no  obligations  to 
relieve  a  foreign  corporation  from  its  obligations,  particu- 
larly of  a  class  of  the  Paraiso  Oil  Company,  very  appropri- 
ately designated  by  counsel  as  a  "tramp  corporation."  The 
only  mention  of  ** foreign  corporations"  that  is  made  in  the 
Insolvency  Law  is  in  section  16,  which  is  part  of  chapter 
third,  entitled  ** Involuntary  Insolvency."  In  the  case  of  an 
involuntary  insolvent  the  petition  of  the  creditors  may  be 
filed  in  either  the  county  in  which  the  debtor  resides,  or  in 
that  in  which  he  has  his  place  of  business.  (Insolvency  Law, 
sec.  9.) 

Counsel  for  respondent  contends  that  the  law  of  this  state 
of  1899,  amending  that  of  1872,  requiring  foreign  corporations 
to  file  certificates,  etc.,  as  a  condition  to  transacting  business 
in  this  state,  is  in  violation  of  section  one  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States. 
Presumably  reference  is  made  to  the  portions  of  said  section 
in  which  it  is  declared  that  no  state  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  equal  protection  of 
the  laws.  It  is  difiicult  to  see  how  these  provisions  have  any 
application  to  the  case  in  question.  But  it  seems  to  have 
become  customary  with  many,  when  every  other  contention 
fails,  to  invoke  the  fourteenth  amendment  of  the  constitution 
of  the  United  States.  As  already  shown,  being  a  foreign  cor- 
poration, it  is  not  entitled,  as  matter  of  right,  to  the  same 
privileges  as  are  enjoyed  by  corporations  organized  and  exist- 
ing under  the  laws  of  this  state ;  and  it  has  failed  and  refused 
to  comply  with  the  reasonable  regulations  of  the  state,  passed 
in  the  spirit  of  comity,  to  allow  corporations  organized  out  of 
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the  state  to  transact  business  within  the  state.  In  Pinney 
V.  Nelson,  183  U.  S.  144,  counsel  representing  the  stockholder 
of  the  Colorado  corporation  in  that  case,  also  as  a  last  resort 
invoked  the  same  fourteenth  amendment,  to  which  the  court 
replied  as  follows:  ''As  then  a  corporation  can  have  no  legal 
existence  outside  of  the  state  in  which  it  is  incorporated,  the 
contract  of  the  stockholders  with  one  another,  by  which  the 
corporation  is  created,  is  presumed  to  have  been  made  with 
reference  to  the  laws  of  that  state,  nothing  being  said  in  the 
charter  to  the  contrary.  But,  as  comity  permits  a  corporation 
to  enter  another  state  and  do  business  therein,  it  is  competent 
for  the  stockholders  in  making  their  charter  to  contract  with 
reference  to  the  laws  of  a  state  in  which  they  propose  the 
corporation  shall  do  business.  And  in  this  case  the  stock- 
holders in  their  charter  specified  that  the  purpose  of  the  in- 
corporation was  partly  business  beyond  the  limits  of  Colorado, 
and  that  the  principal  part  of  such  outside  business  should  be 
carried  on  in  California.  Not  content  to  rely  upon  the  gen- 
eral authority  which  by  the  rules  of  comity  the  Colorado  cor- 
poration would  have  to  enter  California,  and  transact  business 
therein,  they  in  terms  set  forth  that  a  part  of  the  purpose  of 
the  incorporation  was  the  transaction  of  business  by  the  cor- 
poration in  California.  Now,  when  they  in  terms  specified 
that  they  were  framing  a  corporation  for  the  purpose  of  hav- 
ing that  corporation  do  business  in  California,  is  it  not  dear 
that  they  were  contracting  with  reference  to  the  laws  of  that 
state?  Contracting  with  reference  to  the  laws  of  that  state 
they  must  be  assumed  to  know  the  provisions  of  those  laws.*' 
And  it  was  therein  held  that  the  stockholder  in  that  company 
was  personally  liable  the  same  as  though  the  company  had 
been  organized  in  the  state  of  California. 

The  stockholders  in  the  Paraiso  Oil  Company  must  also  be 
presumed  to  have  known  the  laws  of  California,  particularly 
as  they  are  residents  of  this  state;  and  they,  therefore,  knew 
what  was  required  of  a  corporation,  organized  outside  of  the 
limits  of  this  state,  as  a  condition  for  doing  business  here; 
that  without  complying  with  the  laws  of  our  state  in  the 
premises  the  corporation  would  not  only  be  denied  the  use  of 
our  courts,  but  also  be  subject  to  a  fine.  But  they  seem  to 
have  acted  throughout  on  the  assumption  that  all  of  our  laws 
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on  the  subject  of  corporations  were  meaningless,  and  to  be 
evaded  or  entirely  brushed  aside  as  convenience  might  re- 
quire. 

We  are  of  the  opinion  that  the  Paraiso  Oil  Company,  un- 
der the  facts  as  stated,  cannot  become  a  voluntary  insolvent 
under  the  Insolvency  Law  of  this  state,  and  that  the  superior 
court  of  the  city  and  county  of  San  Francisco  has  no  juris- 
diction to  entertain  its  petition  in  that  behalf,  or  to  proceed 
further  in  the  matter;  that  the  petitioner  herein  has  not  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course 
of  law,  and  that  it  is  entitled  to  the  writ  as  prayed. 

Let  a  peremptory  writ  of  prohibition  issue. 

Beatty,  C.  J.,  Angellotti,  J.,  Shaw,  J.,  and  Lorigan,  J., 
concurred. 

McParland,  J.,  concurred  in  the  judgment. 


[S.  F.  No.  3375.    In  Bank.-March  31,  1903.] 

MILTON  BERNARD,  Respondent,  v.  D.  L.  SLOAN  et  al., 

Appellants. 

Appeal— Failusx  to  Fujs  Transcript— Unsittlh)  Statement.- A  mo- 
tion to  dismiss  an  appeal  from  a  judgment  for  failure  to  file  the 
transcript  will  be  denied,  where  it  appears  that  the  appeal  was 
taken  in  due  time  to  permit  a  settled  statement  on  motion  for  a 
new  trial  and  used  on  the  hearing  of  the  motion,  to  be  used  on 
appeal  from  the  judgment,  and  the  record  shows  the  pendency  of 
such  motion,  and  that  the  statement  is  in  process  of  settlement. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the  Su- 
perior Court  of  Santa  Clara  County.    A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  Hutchinson,  for  Appellants. 

C.  D.  Wright,  for  Respondent. 
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LORIQAN,  J. — Motion  to  dismiss  the  appeal  upon  the 
ground, — 1.  That  no  proper  undertaking  on  appeal  has  been 
filed ;  and  2.  That  no  transcript  on  appeal  in  the  case  has  been 
filed. 

Our  attention  has  not  been  directed  in  any  manner,  by  coun- 
sel moving  to  dismiss,  to  any  defect  in  the  undertaking. 

There  is  an  undertaking  on  file  which  appears  to  be  regular 
in  form,  and  we  will  not  examine  it  critically  to  discover  some 
possible  defect  which  has  not  been  pointed  out  to  ua. 

Afi  to  the  failure  to  file  the  transcript:  The  appeal  was 
taken  in  due  time,  so  as  to  permit  any  statement  on  motion  for 
a  new  trial  settled  by  the  lower  court,  and  used  on  the  hearing 
of  said  motion,  to  be  used  on  appeal  from  the  judgment  The 
record  shows  that  notice  of  intention  to  move  for  a  new  trial 
was  duly  served  and  filed  in  the  lower  court,  and  that  the 
statement  on  motion  therefor  is  in  process  of  settlement. 

These  facts  bring  the  present  motion  within  the  rule  laid 
down  in  WaU  v.  Mines,  128  Cal.  136,  and  Kelly  v.  Ning  Tung 
Benevolent  Assn,,  ante,  p.  602,  and  without  further  discus- 
sion, and  on  the  authority  of  those  cases,  the  motion  to  dis- 
miss the  appeal  is  denied. 

Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J.,  McFarland,  J., 
Beatty,  C.  J.,  and  Henshaw,  J.,  concurred. 
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ACCOUNTING.    See  Fraud,  1;  Guardian  and  Ward,  5,  6. 

ADVEBSE   POSSESSION.    See   Husband   and   Wife,    2;    Van    Ness 
Ordinance,  6;  Water  and  Water  Bights,  2, 

AGENCY.    See  Mortgage,  4-7. 

APPEAL, 

1.  Appeal— Order  Overrttlino  Deicurrer.— An  order  oTerruling  a  de- 
murrer is  not  appealable,  and  an  appeal  taken  therefrom  will  be 
disregarded.     (Foster  ▼.  Bowles,  449.) 

2.  Partt  not  Aggrieved— Foreclosure  of  Mortgage— Claimant  ot 
Judgment  Lien— Burden  of  Proof— Default  at  Trial.— Th« 
claimant  of  a  judgment  lien,  who  took  issue  upon  the  complaint  in  an 
action  to  foreclose  a  mortgage,  and  set  up  his  alleged  lien  and  sought 
foreclosure  thereof,  had  the  burden  resting  upon  him  to  prove  his 
alleged  lien.  Where  he  failed  to  appear  at  the  trial,  and  offered  no 
proof,  a  finding  that  all  of  the  allegations  of  the  answer  are  untrue, 
shows  that  he  has  no  interest  in  the  subject-matter  of  the  decree, 
and  is  not  aggrieved  thereby,  and  upon  his  appeal  therefrom,  the 
decree,  conceding  it  to  be  erroneous,  will  not  be  reversed.    (Id.) 

8.  Appeal  from  Judgment— Bevibw  of  Evidence.- The  insufficiency 
of  the  evidence  to  sustain  the  ^dings  or  verdict  cannot  be  reviewed 
on  an  appeal  from  the  judgment  unless  the  appeal  is  taken  within 
sixty  days  after  the  rendition  of  the  judgment.  (Gilbert  v.  Kelly, 
689.) 

4.  Order  Denying  Motion  for  Default  Judgment— Answer  on 
FiLB— Presumption  upon  Appeal.— Where  an  answer  was  on  file, 
and  no  default  had  been  entered,  it  must  be  presumed  upon  appeal 
from  the  judgment  that  the  answer  was  properly  on  file,  and  it  was 
not  error  to  deny  a  motion  for  judgment  by  default  with  an  answer 
undisposed  of  before  the  court.     (Id.) 

6.  Ground  of  Motion  —  Insufficient  Becord  —  Bule  of  Court  — 
Orders  Extending  Time.— Where  the  alleged  ground  for  the  motion 
for  judgment  by  default  was  error  in  the  non-conformity  of  orders 
extending  the  time  to  answer  with  a  rule  of  the  court,  error  is  not 
shown  in  overruling  such  ground,  where  the  rule  of  the  court  and 
the  orders  extending  time,  and  the  evidence  before  the  court  when 
the  orders  were  made,  are  not  included  in  the  bill  of  exceptions. 
(Id.) 

6.  Order  Denting  New  Trial- Misconduct  of  Jury— Affidavits 
not  in  Becord.— Upon  appeal  from  an  order  denying  a  new  trial, 
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aiBdayits  aUeging  misconduct  of  the  jury  as  a  ground  for  the  motion 
which  are  not  incorporated  in  the  bill  of  exceptions,  as  required  by 
rule  29  of  this  court,  cannot  be  considered.     (Cahill  ▼.  Baird,  690.) 

7.  Exclusion  of  Judgmxnt-Boll— Abskncb  fbom  Reoord.— The  ex- 
elusion  of  a  judgment-roll  from  evidence,  which  does  not  appear  in 
the  statement,  and  in  respect  of  which  it  cannot  be  determined  upon 
appeal  whether  it  was  admissible,  or  whether  its  exclusion  was 
prejudicial  error,  cannot  be  considered.     (Id.) 

8.  Instruction  Given  at  Appellant's  Request.— An  appellant  has 
no  right  to  complain  of  an  instruction  given  at  appellant's  request; 
and  where  it  appears  to  have  been  harmless,  it  cannot  be  ground  for 
reversal.    (Id.) 

9.  Tims  vob  Filing  Transcript  —  Motion  to  Dismiss  —  Pending 
Settlement  of  Statement.— Under  rule  II  of  this  court,  the 
appellant  has  forty  days  after  the  settlement  of  his  bill  of  excep- 
tions and  statement,  if  there  be  anj,  in  which  to  file  his  transcript  ^ 
and  the  settlement  of  a  statement  on  motion  for  new  trial,  still 
pending  and  undisposed  of,  is  a  complete  answer  to  a  motion  to 
dismiss  the  appeal  for  failure  to  file  the  transcript,  notwithstanding 
the  lapse  of  forty  days  after  the  perfecting  of  the  appeal.  (Kellj 
V.  Ning  Yung  Benevolent  Association,  602.) 

10.  Use  of  Statement  on  Motion  for  New  Trial— Presumption.— 
Conceding,  without  deciding,  that  a  statement  settled  upon  a  motion 
for  new  trial  must  be  actually  used  in  support  of  the  motion  before 
it  is  available  in  support  of  an  appeal  from  the  judgment,  it  is  to 
be  presumed  that  the  settled  statement,  which  renders  the  motion 
ripe  for  hearing,  will  be  so  used  on  the  motion  long  before  the 
hearing  of  the  appeal  in  this  court.     (Id.) 

11.  Appeal  after  Sixty  Days— Use  of  Statement.— A  statement,, 
in  so  far  as  containing  the  rulings  excepted  to  at  the  trial,  may  be 
reviewed  upon  an  appeal  from  the  judgment  taken  after  the  lapse 
of  sixty  days,  though  the  sufficiency  of  the  evidence  cannot  be 
reviewed  thereupon.     (Id.) 

12.  Failure  to  File  Transcript  —  Unsettled  Statement.  —  A  mo- 
tion to  dismiss  an  appeal  from  a  judgment  for  failure  to  file  the 
transcript  will  be  denied,  where  it  appears  that  the  appeal  was 
taken  in  due  time  to  permit  a  settled  statement  on  motion  for  a 
new  trial  and  used  on  the  hearing  of  the  motion,  to  be  used  on 
appeal  from  the  judgment,  and  the  record  shows  the  pendency  of 
such  motion,  and  that  the  statement  is  in  process  of  settlement* 
(Bernard  v.  Sloan,  746.) 

13.  Motion  to  Direct  Printing  of  Transcript.— Where  an  appeal 
is  pending  from  an  order  directing  a  judgment  to  be  entered  nunc 
pro  tunc  as  of  a  former  date,  and  the  bill  of  exceptions  to  that  order 
has  been  settled  and  the  transcript  printed  and  filed,  and  that  appeal 
will  determine  whether  the  case  is  ended  or  whether  an  appeal  from 
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the  judgment  is  premature,  this  court  will  not  grant  a  motion  to 
eompel  the  clerk  of  the  superior  court  to  print  a  transcript  upon 
appeal  from  the  judgment     (People  ▼.  Ward,  684.) 

14.  Bevikw— iNBUinciENT  BiLL  ov  EzOKPTiON8.—A  bill  of  exceptions 
which  contains  no  specifications  of  insufficiency  of  the  evidence  to 
justify  the  findings,  and  shows  no  errors  of  law,  cannot  be  consid- 
ered upon  appeal  from  an  order  denying  a  new  trial,  nor  on  an 
appeal  from  the  judgment  which  is  taken  more  than  sixty  days  after 
its  entry;  and  the  review  upon  such  appeal  must  be  confined  to  the 
question  whether  the  judgment  of  the  lower  court  is  sustained  by 
its  findings.  (Sather  Banking  Company  t.  Arthur  B.  Briggs 
Company,  724.) 

15.  AB6T7MEKT— General  Assignment  of  Errob.— A  general  assign- 
ment of  error  in  the  argument  upon  appeal  that  "the  court  erred 
in  all  respects  to  which  exceptions  were  taken  by  this  appellant  as 
described  in  the  record  herein,''  does  not  require  an  examination 
of  the  record  by  this  court  to  see  what  exceptions  were  taken  by 
appellant     (Banister  ▼.  Campbell,  455.) 

16.  Appeal  trom  Order  Denting  New  Trial— Bsvibw.— Upon  appeal 
from  an  order  denying  a  new  trial,  the  sufficiency  of  the  complaint 
and  of  the  findings  to  support  the  judgment  cannot  be  questioned. 
(White  T.  Costigan,  564.) 

17.  Befusal  to  Settle  New  Trial  Statement— Excusable  Neglect 
—Order  Denying  Motion  foe  Belief— Dismissal.— The  ordinary 
rule  that  fnandamus  is  the  proper  remedy  for  refusal  to  settle  a 
statement  on  motion  for  a  new  trial  does  not  apply  to  a  motion  for 
relief  on  the  ground  of  excusable  neglect  in  failing  to  deliver  the 
proposed  statement  and  amendments  to  the  clerk  for  the  judge  in 
proper  time;  and  an  appeal  may  be  taken  from  an  order  denying 
such  motion,  upon  which  the  discretion  of  the  court  in  denying  it 
will  be  reviewed.  Such  appeal  will  not  be  dismissed.  (Murphy  v. 
Stelling,  641.) 

18.  Criminal  Law— Order  Befusino  to  Settle  Exgeptions- Bbmedt. 
—The  refusal  of  the  trial  judge  to  settle  a  bill  ot  exceptions, 
or  to  allow  particular  exceptions  according  to  the  facts,  is  not 
a  final  or  conclusive  order  affecting  the  substantial  rights  of  the 
defendant,  from  which  an  appeal  is  allowed.  The  remedy  is  by 
mandamus  to  compel  the  judge  to  act  in  settling  the  bill,  and  by 
petition  to  this  court  to  prove  exceptions  not  allowed  according 
to  the  facts.    (People  v.  Jackson,  32.) 

19.  Procedure  to  Complete  Beoord  —  Dismissal  of  Appeal.  —  The 
procedure  ought  to  be  such  as  would  complete  the  record  before 
an  appeal  from  the  judgment  is  brought  up.  It  is  improper  prac- 
tice to  have  an  appeal  from  the  judgment  pending  at  the  same 
time  with  an  appeal  from  an  order  refusing  to  settle  a  proposed 
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bill  of  exceptions  therefor,  and  the  latter  appeal  will  be  dismlsBed. 

20.  Criminal  Law  —  Homicide  —  Eeview  —  Support  of  Verdict.  — 
The  appellate  jurisdiction  of  this  court  in  criminal  cases  is  limited 

'to  a  review  upon  questions  of  law  alone,  and  where  there  is  some 
evidence  tending  to  support  a  verdict  of  guilty  upon  a  prosecution 
for  murder,  there  can  be  no  question  of  law  as  to  the  sufficiency  of 
the  evidence  to  support  the  verdict.     (People  v.  Fitzgerald,  89.) 

21.  Order  Denying  Arrest  of  Judgment.— An  order  denying  a  motion 
in  arrest  of  judgment  is  not  appealable;  and  an  attempted  appeal 
therefrom  may  be  disregarded.     (People  v.  Ford,  140.) 

22.  Disobedience  of  Jury  to  Instructions— Appellant  not  Injured. 
—The  disobedience  of  the  jury  to  the  instructions  of  the  courts 
that,  if  they  found  for  the  plaintiff  on  the  contract  alleged,  they 
should  find  for  the  full  amount  claimed,  otherwise  they  should  find 
for  the  defendant,  in  that  they  found  for  the  plaintiff  in  a  less 
amount,  is  error  of  which  the  plaintiff  might  complain,  but  is  not  to 
the  injury  of  the  defendant,  and  cannot  be  complained  of  by  him 
upon  appeal  from  a  judgment  against  him  for  the  less  amount. 
(McClung  V.  Moore,  181.) 

23.  Presumption  in  Favor  of  Verdict  —  Abandoned  Count.  —  Where 
the  jury  were  expressly  instructed  that  the  second  count  of  the 
plaintiff's  complaint  was  abandoned,  and  that  if  they  did  not  find 
for  the  plaintiff  on  the  contract  alleged  in  the  first  count,  they  most 
find  for  the  defendant,  it  must  be  presumed  upon  appeal  in  favor 
of  the  verdict  that  they  did  not  find  upon  the  abandoned  county 
but  obeyed  the  instructions  of  the  court  in  that  regard.     (Id.) 

24.  Modification  of  Judgment— Compliance  with  Order— Discretion 
—New  Judgment.— Where  upon  a  former  appeal  the  judgment 
was  ordered  to  be  modified  in  accordance  with  the  opinion  of  this 
court,  without  prescribing  the  mode  of  modifying  it,  the  mode 
was  in  the  discretion  of  the  court  below,  and  the  fact  that  the  for- 
mer judgment  was  vacated  and  a  new  judgment  made  to  cover  tho 
whole  ground,  was  not  an  improper  mode  of  modifying  the  judg- 
ment, if  no  inconsistency  appears  with  the  opinion  and  order  of 
this  court,  and  no  objection  appears  to  have  been  made  either  to 
the  form  or  to  the  substance  of  the  modified  judgment.  (Downing 
v.  Rademacher,  324.) 

25.  Delay  —  Eeview.  —  Upon  appeal  from  a  judgment  and  from  an 
order  denying  a  new  trial,  where  the  appeal  from  the  judgment 
was  not  taken  within  one  year  from  its  entry,  it  cannot  be  con- 
sidered, and  the  review  must  be  confined  to  the  appeal  from  the 
order  denying  a  new  trial.    (County  of  Contra  Costa  v.  Soto,  57.) 

26.  Stay-Bond  —  Supersedeas  —  Foreclosure  of  Liens— Perishable 
Property.— Upon  appeal  from  a  judgment  foreclosing  liens  on 
personal  property,   described  therein  as  ''mortgages  and  Uens,'' 
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the  court  having  also  found  that  the  property  ordered  to  be  sold 
was  "perishable  property,"  —  the  ordinary  three-hundred-dollar 
bond  cannot  operate  as  a  stay-bond,  and  does  not  warrant  a 
supersedeas.    (Toele  t.  Heydenfeldt,  56.) 

27.  SupwciENCY  OF  Complaint— Absence  of  Special  Demxtsber.— 
Where  the  complaint  sufficiently  states  a  cause  of  action  to  sup- 
port the  judgment  for  the  plaintiffs  appealed  from  by  the  defend- 
ant, no  ground  of  objection  to  the  manner  in  which  the  facts  are 
stated,  which  should  have  been  presented  by  special  demurrer,  will 
be  considered  upon  appeal  in  the  absence  of  such  demurrer.  (Cham- 
berlain V.  Loewenthal,  47.) 

28.  Absence  of  Evidence— Support  of  Verdict— Presumptions  upon 
Appeal.— Where  none  of  the  evidence  is  set  forth  in  the  record 
upon  appeal,  it  will  be  presumed  in  support  of  the  verdict  of  the 
jury  in  the  absence  of  any  exceptions  or  objections  of  reeord, 
that  the  evidence  before  the  jury  fully  justified  their  verdict,  and 
that  it  was  received  without  any  objections  from  the  defendant. 
(Id.) 

29.  Action  to  Determine  Adverse  Claims— Services— Judgment  upon 
Cross-Complaint— General  Verdict— Order  Denying  New  Trial 
— Beview  upon  Appeal.— In  an  action  to  determine  an  adverse 
claim  for  services,  where  a  judgment  was  rendered  for  such  services 
in  favor  of  the  defendant  upon  a  cross-complaint,  and  upon  the 
general  verdict  of  a  jury,  and  no  objection  was  made  to  the  form 
of  the  action,  or  to  the  pleadings,  or  to  the  admission  of  evidence, 
or  to  any  ruling  of  the  court,  and  no  request  was  made  for  special 
findings,  the  sufficiency  of  the  pleadings  and  verdict  to  support 
the  judgment  cannot  be  reviewed  upon  appeal  from  an  order  denying 
a  new  trial,  and  the  order  cannot  be  disturbed,  if  made  upon  con- 
flicting evidence.     (Morse  v.  Wilson,  558.) 

Bee  Certiorari,  1;  Criminal  Law,  15,  17,  18;  Estates  of  Deceased 
Persons,  1-3;  Judgment,  8;  Mechanics'  Liens,  5,  6;  Mortgage^ 
1,  8,  9;  Office  and  Officers,  4,  5;  Beceiver,  4;  Summons,  3. 

ASSESSMENT.    See  Street  Assessment. 

ASSIGNMENT. 

Assignment  of  Judgment  Carries  Bond.— An  assignment  by  a  ward 
of  a  judgment  rendered  against  the  guardian  upon  the  settlement  of 
his  accounts  operates  as  an  equitable  assignment  of  the  ward's 
cause  of  action  against  the  sureties  on  his  bond,  and  entitles  the 
assignee  to  maintain  an  action  on  such  bond  against  the  sureties. 
(Heisen  v.  Smith,  216.) 
See  Check;  Execution,  1,  6;  Husband  and  Wife,  1;  Practice,  3. 

ATTORNEYS  AT   LAW.    See   Estates   of   Deceased   Persons,   15-17; 
Instructions. 
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bill  of  exceptions  therefor^  and  the  latter  appeal  will  be  diamiased. 
(Id.) 

20.  Criminal  Law  —  Homicidb  —  Bxvirw  —  Support  of  Verdict.  — 
The  appellate  jurisdiction  of  this  court  in  criminal  cases  is  limited 
to  a  review  upon  questions  of  law  alone,  and  where  there  is  some 
evidence  tending  to  support  a  verdict  of  guiltj  upon  a  prosecution 
for  murder,  there  can  be  no  question  of  law  as  to  the  suficieney  ef 
the  evidence  to  support  the  verdict     (People  v.  Fitzgerald,  39.) 

21.  Order  Denying  A&rest  of  Jxtdgkent.— An  order  denying  a  motion 
in  arrest  of  judgment  is  not  appealable;  and  an  attempted  appeal 
therefrom  may  be  disregarded.     (People  v.  Ford,  140.) 

22.  Disobediengs  of  Jurt  to  Instructions— Appellant  not  Injured. 
—The  disobedience  of  the  jury  to  the  instructions  of  the  courts 
that^  if  they  found  for  the  plaintiff  on  the  contract  alleged,  they 
should  find  for  the  full  amount  claimed,  otherwise  they  should  find 
for  the  defendant,  in  that  they  found  for  the  plaintiff  in  a  leai 
amount,  is  error  of  which  the  plaintiff  might  complain,  but  is  not  to 
the  injury  of  the  defendant,  and  cannot  be  complained  of  by  him 
upon  appeal  from  a  judgment  against  him  for  the  less  amount. 
(McClung  V.  Moore,  181.) 

23.  Presumption  in  Favor  of  Verdict  —  Abandoned  Count.  —  Where 
the  jury  were  expressly  instructed  that  the  second  count  of  the 
plaintiff's  complaint  was  abandoned,  and  that  if  they  did  not  find 
for  the  plaintiff  on  the  contract  alleged  in  the  first  count,  they  must 
find  for  the  defendant,  it  must  be  presumed  upon  appeal  in  favor 
of  the  verdict  that  they  did  not  find  upon  the  abandoned  county 
but  obeyed  the  instructions  of  the  court  in  that  regard.     (Id.) 

24.  Modification  op  Judgment— Compuance  with  Order— Discretion 
—New  Judgment.— Where  upon  a  former  appeal  the  judgment 
was  ordered  to  be  modified  in  accordance  with  the  opinion  of  thia 
court,  without  prescribing  the  mode  of  modifying  it,  the  mode 
was  in  the  discretion  of  the  court  below,  ana  the  fact  that  the  for- 
mer judgment  was  vacated  and  a  new  judgment  made  to  cover  the 
whole  ground,  was  not  an  improper  mode  of  modifying  the  judg- 
ment, if  no  inconsistency  appears  with  the  opinion  and  order  of 
this  court,  and  no  objection  appears  to  have  been  made  either  to 
the  form  or  to  the  substance  of  the  modified  judgment.  (Downing 
V.  Rademacher,  324.) 

25.  Delay  —  Eeview.  —  Upon  appeal  from  a  judgment  and  from  an 
order  denying  a  new  trial,  where  the  appeal  from  the  judgment 
was  not  taken  within  one  year  from  its  entry,  it  cannot  be  con- 
sidered, and  the  review  must  be  confined  to  the  appeal  from  the 
order  denying  a  new  trial,    (County  of  Contra  Costa  v.  Soto,  67.) 

26.  Stay-Bond  —  Supersedeas  —  Foreclosure  of  Liens— Perishable 
Property.— Upon  appeal  from  a  judgment  foreclosing  liens  on 
personal  property,   described  therein   as  ''mortgages  and  liens," 
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the  court  having  also  found  that  the  property  ordered  to  be  sold 
was  "perishable  property, "  — the  ordinary  three-hundred-dollar 
bond  cannot  operate  as  a  stay-bond,  and  does  not  warrant  a 
aupersedeas.     (Toele  v.  Heydenfeldt,  66.) 

27.  Sufficiency  of  Complaint— Absence  of  Special  Dbhubreb. — 
Where  the  eomplaint  sufficiently  states  a  cause  of  action  to  sup- 
port the  judgment  for  the  plaintiffs  appealed  from  by  the  defend- 
ant, no  ground  of  objection  to  the  manner  in  which  the  facts  are 
stated,  which  should  have  been  presented  by  special  demurrer,  will 
be  considered  upon  appeal  in  the  absence  of  such  demurrer.  (Cham- 
berlain V.  Loewenthal,  47.) 

28.  Absence  of  Evidence— Support  of  Verdict— Pkesumptions  upon 
Appeal.— Where  none  of  the  evidence  is  set  forth  in  the  record 
upon  appeal,  it  will  be  presumed  in  support  of  the  verdict  of  the 
jury  in  the  absence  of  any  exceptions  or  objections  of  record, 
that  the  evidence  before  the  jury  fully  justified  their  verdict,  and 
that  it  was  received  without  any  objections  from  the  defendant. 
(Id.) 

29.  Action  to  Determine  Adverse  Claims— Services— JxnxjMSNT  upon 
Cross-Complaint— General  Verdict- Order  Denying  New  Trial 
— Eeview  upon  Appeal.— In  an  action  to  determine  an  adverse 
claim  for  services,  where  a  judgment  was  rendered  for  such  services 
in  favor  of  the  defendant  upon  a  cross-complaint,  and  upon  the 
general  verdict  of  a  jury,  and  no  objection  was  made  to  the  form 
of  the  action,  or  to  the  pleadings,  or  to  the  admission  of  evidence, 
or  to  any  ruling  of  the  court,  and  no  request  was  made  for  special 
findings,  the  sufficiency  of  the  pleadings  and  verdict  to  support 
the  judgment  cannot  be  reviewed  upon  appeal  from  an  order  denying 
a  new  trial,  and  the  order  cannot  be  disturbed,  if  made  upon  con- 
flicting evidence.     (Morse  v.  Wilson,  558.) 

See  Certiorari,  1;  Criminal  Law,  15,  17,  18;  Estates  of  Deceased 
Persons,  1-3;  Judgment,  8;  Mechanics'  liens,  5,  6;  Mortgage^ 
1,  8,  9;  Office  and  Officers,  4,  5;  Beceiver,  4;  Summons,  3. 

ASSESSMENT.    See  Street  Assessment. 

ASSIGNMENT. 

Assignment  of  Jxtdgment  Carries  Bond.— An  assignment  by  a  ward 
of  a  judgpnient  rendered  against  the  guardian  upon  the  settlement  of 
his  accounts  operates  as  an  equitable  assignment  of  the  ward's 
cause  of  action  against  the  sureties  on  his  bond,  and  entitles  the 
assignee  to  maintain  an  action  on  such  bond  against  the  sureties. 
(Heisen  v.  Smith,  216.) 
See  Check;  Execution,  1,  6;  Husband  and  Wife,  1;  Practice,  3. 

ATTORNEYS  AT   LAW.    See   Estates   of  Deceased   Persons,   15-17; 
Instructions. 
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BANK.    See  Check. 

BANKKUPTCY. 

1.  Prstbrbngi  of  Gbxditob -- Interest  or  Bankkupt  —  Bbasonablb 
Cause— Agbsembnt.— Under  the  Federal  Bankmptej  Act  of  1898, 
the  intent  of  the  bankrupt  is  not  an  essential  element  in  the  prefer- 
ence of  a  creditor;  but  the  preference  is  measured  by  its  actual 
effect,  provided  onlj  the  creditor  has  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference.  It  is  not  necessary 
to  show  that  there  was  any  agreement  or  arrangement  between  the 
parties  to  the  preference.    (Gabriel  v.  Tonner,  63.) 

2.  AonoN  TO  Set  Aside  Preference— Constbuction  of  Act— Volun- 
tary AND  Involuntary  Proceedings.— An  action  by  the  trustee  of 
a  bankrupt  to  set  aside  an  unlawful  preference  of  a  creditor,  is  not 
confined  to  a  trustee  appointed  in  involuntary  proceedings;  but 
section  67  of  the  Bankrupt  Act  should  be  construed  as  indicated  in 
section  11  and  applied  as  well  to  a  case  where  the  bankrupt  files 
the  petition  voluntarily,  as  where  it  is  filed  against  him.  It 
should  also  be  considered  that  section  60  of  the  act  uses  the  gen- 
eral expression  "before  the  filing  of  a  petition,"  without  any 
indication  as  to  the  party  filing  the  same.     (Id.) 

3.  Admission  of  Value  of  Property- Amendment  of  Answer- 
Condition— Discretion  OF  Court.— Where  the  answer  of  the  pre- 
ferred creditor  admitted  the  value  of  the  property  obtained  by 
him,  and  on  the  trial  the  defendant  asked  leave  to  amend  so  as 
to  enable  him  to  prove  what  the  property  brought  at  a  sale  under 
execution,  the  court  had  the  discretion  to  impose  as  a  condition  of 
allowing  the  amendment  the  probable  cost  of  a  continuance  ren* 
dered  necessary  by  the  amendment  in  order  to  take  further  deposi- 
tions on  behalf  of  the  plaintiff.     (Id.) 

4.  Property  Sold  under  Execution— Measure  of  Beoovery.— In  an 
action  under  section  60  of  the  Bankrupt  Act,  where  the  alleged 
preference  consisted  in  that  the  insolvent  debtor  suffered  a  judg- 
ment to  be  entered  against  him  by  the  creditor  and  his  property 
to  be  sold  under  execution,  the  measure  of  the  recovery  is  the 
property  itself  or  its  value,  and  not  what  it  brought  on  the  execu- 
tion sale.     (Id.) 

BENEFIT  SOCIETY.    See  Hospital,  1;  Statute  of  limitations, 

BILL  OF  EXCEPTIONS.    See  Estates  of  Deceased  Persons,  22. 

BILL  OF  PARTICULAES.    See  Pleading,  1-3. 

BOND.    See    Assignment;    Mechanics'    Liens,    4;    Street    Assessment^ 
13-24;  Surety,  6. 
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BOUNDAEY. 

1.  Government  Subtey—Non-Navioable  Stream  as  Boundary— 
Center  of  Stream— Meander-Line.— Where  land  on  one  aide  of  a 
non-navigable  stream  is  a  Mexican  grant  having  the  river  as  its 
boundary,  land  surveyed  by  the  government  on  the  other  side  of  the 
stream  is  bounded  by  the  center  of  the  stream,  and  not  by  the 
meander-line  indicated  by  the  field-notes  of  the  survey  along  the 
bank  thereof.     (Kirby  v.  Potter,  686.) 

2.  Quieting  Title— Coniugt  of  Mining  Claim  with  Patent-^Apfeal 
from  Judgment— Questions  not  Considered.— In  an  action  to 
quiet  title  under  a  United  States  patent  to  land  bounded  by  a  river 
against  mining  claimants  of  land  included  therein,  where  the  evi- 
dence upon  appeal  from  a  judgment  for  the  plaintiff  is  not  returned, 
the  findings  must  be  accepted  as  conclusive,  and  questions  as  to  the 
applicability  of  the  law  of  the  state,  or  of  local  mining  customs, 
depending  upon  the  evidence,  cannot  be  considered.  (Hendricks  v. 
Feather  Biver  Canal  Company,  423.) 

3.  Boundary  of  Patent  by  River— Fractional  Subdivision— Mean- 
der-Line—Location  OF  Mining  Claim.— A  patent  of  a  fractional 
subdivision,  made  such  by  bordering  on  a  river,  must  be  deemed 
bounded  by  the  river,  and  not  by  the  meander-line  appearing  upon 
the  field-notes  of  the  survey,  to  indicate  the  place  of  the  water- 
course, its  sinuosities,  courses,  and  distances;  and  a  mining  claim 
cannot  be  located  between  the  meander-line  and  the  river.     (Id.) 

4.  Presumption  of  Navigability.- If  the  navigability  of  the  river 
should  be  deemed  necessary  to  a  boundary  of  the  patent  thereby, 
it  must  be  presumed  upon  appeal,  in  the  absence  of  the  evidence, 
that  the  river  was  navigable  at  the  point  in  question.    (Id.) 

6.  Uncertainty  —  Parol  Agreement  —  User  —  Conclusiveness.  — 
Where  the  boundary-line  between  coterminous  owners  of  land  is 
uncertain  and  undetermined,  they  may  by  parol  agreement  mutually 
establish  a  dividing-line,  and  if  they  thereafter  use  and  occupy  their 
respective  tracts  according  to  such  line,  upon  which  a  fence  is  main- 
tained, for  a  period  equal  to  that  fixed  by  the  statute  of  limitations, 
such  line  is  conclusively  binding  upon  the  parties  and  their  succes- 
sors in  interest.     (Id.) 

6.  Title  by  Prescription— Taxes.— If  the  strip  of  land  in  controversy 
was  not  assessed  for  taxes  to  either  party,  the  payment  of  taxes 
thereon  is  not  an  element  affecting  a  title  acquired  by  prescription 
by  adverse  user  to  the  line  of  the  fence.  Where  the  assessment 
of  plaintiff's  land  described  it  as  bounded  on  the  south  by  the 
defendant,  it  must  be  construed  to  mean  south  by  the  north  line  of 
the  land  occupied  by  the  defendant  to  the  fence  fixed  by  the  agree- 
ment, and  as  not  including  land  south  of  the  fence.    (Id.) 

7.  Admissibility  of  Parol  Evidenob  —  Statute  of  Frauds.  —  The 
admission  of  parol  evidence  to  show  the  establishment  of  an  un- 
certain boundary-line  by  contiguous  owners  and  the  circumstances 
under  which  the  parties  acted  is  not  subject  to  the  objection  that  it 
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tends  to  contradict  the  written  instrument  of  conveyance  between 
the  parties,  or  that  it  shows  a  parol  transfer  of  title  in  yiolation 
of  the  statute  of  frauds.  Bj  the  fixing  of  such  boundary-line  by 
parol  agreement  neither  party  attempts  to  convey  land  to  the  other, 
but  the  boundary-line  being  uncertain,  they  simply  agree  that  under 
their  deeds  their  respective  lands  extend  to  a  certain  common  divid- 
ing-line, fixed  by  consent,  to  which  they  hold  by  virtue  of  their  title 
deeds,  and  not  by  virtue  of  a  parol  transfer.    (Id.) 

BUBQLABY.    See  Criminal  Law^  10^  11. 

CERTIORARI. 

1.  BsviEW  OF  Judgment— JuKisDicnoN—REMBDT  bt  Appeal.— A  writ 
of  review  will  not  lie  to  annul  an  erroneous  judgment,  of  which  the 
court  had  jurisdiction,  and  from  which  there  is  a  remedy  by  appeaL 
(Weldon  v.  Superior  Court  of  Los  Angeles  County,  427.) 

2.  E<)uiTABLs  Jurisdiction— FoRECLosuBB  or  Lien— Proceedings  to 
Beach  Funds.— The  superior  court  has  jurisdiction  in  equity  both 
of  a  proceeding  to  foreclose  a  mechanic's  lien  and  also  of  a  pro- 
ceeding to  reach  the  funds  due  to  the  contractor  in  the  hands  of  the 
owner  of  the  building,  in  which  there  must  be  an  accounting  and 
adjustment  of  the  equities  of  all  parties  concerned  in  such  funds. 

(Id.) 

See  Judgment,  1. 

CHARITY.  See  Estates  of  Deceased  Persons,  20;  Hospital  Trust,  8; 
Wills,  6. 

CHECK. 

Payment  after  Death  op  Drawer— Gipt— Assignment.— A  check  given 
without  consideration,  with  directions  to  the  payee  not  to  present 
it  for  payment  until  after  the  death  of  the  drawer,  and  which  is  not 
so  presented  until  after  his  death,  is  neither  a  completed  gift  nor  an 
assignment  of  the  funds  drawn  against;  and  the  bank  on  which  the 
check  waa  drawn,  if  it  pays  the  check  after  the  death  of  the  drawer, 
with  knowledge  of  the  fact,  is  liable  for  the  amount  thereof  to  the 
estate  of  the  drawer.  (PuUen  v.  Placer  County  Bank,  169.) 
See  Execution,  6,  9. 

CITATION.    See  Guardian  and  Ward,  1-4. 

COMMUNITY  PROPERTY.  See  Estates  of  Deceased  Persons,  13,  14, 
18,  19  J  Husband  and  Wife,  7,  8. 

CONSTITUTIONAL  LAW.  See  Corporations,  10;  Insane  Persons, 
4,  5;  Jury  and  Jurors,  1,  3,  6;  Mechanics'  Liens,  4;  Municipal 
Corporations^  1;  Office  and  Officers,  2;  Street  Assessment, 
13,  16,  22. 

CONTEMPT.     See  Judgment,  1. 
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CONTRACT. 

1.  Salb  of  Fruit— Custom  Part  of  Contract— Non-Payment  of 
Price— Rescission  of  Contract— Action  for  Price  of  Fruit  De- 
LIVBRED.— Where  a  given  quantity  of  fruit  was  sold  at  a  certain  price 
per  ton  during  a  specified  season,  and  a  custom  known  to  both  parties 
was  made  part  of  the  contract,  under  which  cash  payments  were  to  be 
made  for  fruit  delivered,  twice  per  month  on  steamer  days,  and  the 
purchaser  showed  a  clear  intention  to  violate  the  custom  and  to  with- 
hold payments  due  until  the  completion  of  the  entire  contract,  the 
vendor  was  justified  in  rescinding  the  contract  for  such  breach,  and 
is  entitled  to  recover  in  an  action  for  the  unpaid  price  of  the  fruit 
delivered.     (Minaker  v.  California  Canneries  Company,  239.) 

2.  Cross-Complaint- Damages  for  Non -Delivery— Breach  of  Con- 
tract.—In  such  action  the  defendant  is  not  entitled  to  recoup,  under 
his  cross-complaint,  any  damages  for  the  further  non-delivery  of 
fruit  after  breach  of  the  contract  on  his  part.  He  could  not  recover 
such  damages  without  showing  full  performance  on  his  part.     (Id.) 

3.  AcnoN  FOR  Services— Breach— Reasonable  Value— Conflicting 
EviDENCB  —  Support  of  Findings  —  Appeal.- In  an  action  for 
the  reasonable  value  of  services  rendered  under  a  contract  which 
was  broken  by  the  defendant,  where  the  evidence  is  conflicting  as 
to  what  the  contract  was,  and  as  to  the  reasonable  value  of  the 
services,  and  there  was  sufficient  evidence  to  warrant  the  findings  in 
favor  of  plaintiff,  they  will  not  be  disturbed  upon  appeal.  (David- 
son V.  Laughlin,  320.) 

4.  Remedy  fob  Breach  —  Rescission  —  Recovery  of  Reasonabli 
Value.— Where  the  contract  was  to  employ  the  plaintiff  as  defend- 
ant's agent  during  the  construction  of  a  building  at  a  reduced 
salary,  in  consideration  of  a  promise  to  employ  him  as  agent  in  its 
management  at  an  increased  salary  after  its  completion,  the  failure 
of  defendant  to  employ  him  thereafter  as  agreed  was  a  breach  of 
the  contract,  for  which  plaintiff  might  treat  the  contract  as  re- 
scinded and  recover  the  reasonable  value  of  his  past  services.  It  is 
immaterial  to  such  remedy  that  the  contract  for  future  employ- 
ment was  indefinite  as  to  time  and  could  not  be  specifically  enforced. 

(la.) 

5.  Pleading  —  Evidence  —  Written  Agreement.  —  In  an  action  for 
breach  of  contract,  though  the  complaint  does  not  allege  whether  or 
not  the  contract  is  in  writing,  the  plaintiff  may  introduce  evidence 
of  a  written  contract.     (Carroll  v.  Briggs,  452.) 

6.  Consideration  —  Aider  of  Complaint  by  Answer  —  Objection 
UPON  Appeal  for  First  Time— Estoppel.— The  objection  that  the 
complaint,  in  failing  to  allege  a  written  contract,  should  have 
alleged  a  consideration  for  the  contract,  cannot  be  allowed  to  be 
urged  by  defendant  for  the  first  time  upon  appeal,  after  a  trial 
upon  the  merits  without  objection  to  the  complaint,  where  the 
answer   aided   the   complaint   by   alleging    the   contract,    and    the 
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defendant  permitted  the  oontraet  to  be  proved,  and  a  finding  to  bo 
made  thereon  without  objection.    (Id.) 

7.  Salb  of  Minerals— Condition— Opinion  of  (Jood  Title.— When  a 
contract  for  the  sale  of  all  the  petroleum,  oil,  naphtha,  natural  gas, 
asphaltum  and  other  mineral  substances  in  or  upon  the  land  de- 
scribed, was  made  subject,  as  to  further  payments  of  the  purchase 
price,  to  a  condition  that  no  part  of  the  purchase  price  other  than 
a  deposit  paid,  should  in  anj  event  be  demanded  until  an  unqualified 
opinion  of  certain  persons  named,  should  be  furnished  in  writing  to 
the  defendants,  based  upon  examination  of  the  records  that  the 
record  title  is  vested  in  the  estate  of  a  certain  decedent,  or  in  the 
party  of  the  first  part,  as  executor,  trustee  or  individually,  free  from 
encumbrances,  if  the  opinion  delivered  was  not  such  as  was  called  for 
by  the  agreement,  the  defendants  could  not  be  called  upon  to  make 
any  further  payment.    (Leach  ▼.  Bowley,  709.) 

8.  Distribution— Minor  Heirs— Quieting  Title.— Where  it  appears 
from  the  opinion  given  that  distribution  of  the  estate  had  been  made 
BO  that  the  estate  was  no  longer  interested  therein,  and  that  the 
executrix  as  distributee  had  only  an  undivided  interest  therein,  and 
that  part  of  it  was  vested  in  minors  so  that  a  clear  title  could  not 
be  given,  the  defendants  were  not  required  by  the  terms  of  the  con- 
tract to  make  further  payment,  and  the  defendants  not  being  in 
default,  the  plaintiffs  were  not  entitled  to  a  decree  quieting  their 
title  against  the  contract.     (Id.) 

9.  Possession  of  Plaintiffs— Coktract  not  Abandoned.— The  pos- 
session by  the  vendee  and  his  assigns  of  the  minerals  not  being  an 
exclusive  possession,  the  merely  allowing  of  the  possession  of  plain- 
tiffs for  thirteen  days  prior  to  the  commencement  of  the  action, 
does  not  show  an  abandonment  of  the  contract,  it  being  undisputed 
that  the  defendants  expressly  refused  to  waive  their  rights,  and 
offered  to  make  full  payment,  if  they  could  get  a  good  title.     (Id.) 

10.  Cross-Complaint— Becovery  of  Money  Paid.— A  cross-complaint 
for  recovery  back  of  the  money  paid  cannot  be  maintained,  in  the 
absence  of  a  rescission  by  mutual  consent,  unless  the  vendor  is  placed 
in  default,  by  the  vendees'  performing  or  offering  to  perform  their 
part  of  the  agreement,  by  payment  or  offer  of  payment  in  full  of 
the  balance  of  the  consideration.    (Id.) 

See  Comity,  1-4;  Corporations,  1-7;  Damages;  Mechanics'  Liens, 
1-3;  Municipal  Corporations,  4,  5;  Negligence,  1;  Bailroad,  1; 
Sale;  Schools,  5-7;  Surety;  Vendor  and  Vendee.. 

CONVERSION.     See  Mortgage,  1,  2;  Sale. 

CORPORATIONS. 

1.  Contract  Authorized  by  Interested  Directors— Invalidity.— Di- 
rectors of  a  corporation  who  are  directly  and  personally  interested 
in  a  contract,  adversely  to  the  stockholders,  cannot  authorize  the 
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contract  on  behalf  of  the  corporation,  and  a  contract  attempted  to 
be  so  authorized  by  them  is  void.  (Godell  v.  Yerdugo  Cafion  Water 
Company,  308.) 

2.  Openness  of  Contract.— The  fact  that  the  contract  was  open  and 
that  the  profit  to  be  derived  therefrom  was  not  secret,  cannot  render 
the  contract  valid.  The  publicity  alone  of  an  illegal  and  unauthor- 
ized act  of  the  directors  of  a  corporation  does  not  make  it  legal  or 
valid.    (Id.) 

3.  Corporation  not  Estopped.— The  corporation  was  not  estopped  bj 
any  acts  on  the  part  of  the  interested  directors  who  assumed  to 
authorize  the  illegal  contract  from  setting  it  aside  for  illegality. 
Their  action  in  allowing  the  expenditure  of  money  on  the  faith  of 
the  contract  cannot  estop  the  corporation  when  it  received  no  bene- 
fit whatever  under  the  contract,  but  said  directors  and  their  asso- 
ciates were  to  receive  all  of  its  benefits.  The  fact  that  part  of  the 
stockholders  were  interested  with  the  directors,  and  received  a  benefit 
which  properly  belonged  to  all  of  the  stockholders,  cannot  estop 
the  corporation.    (Id.) 

4.  Interference  with  Water  Biohts  of  Corporation.— Where  it  ap- 
pears that  the  contract  authorized  by  the  interested  directors  was 
for  the  pumping  of  water,  which  interfered  with  water  rights  belong- 
ing to  the  corporation  and  deprived  its  stockholders  of  water  they 
were  entitled  to  receive,  such  deprivation  is  an  additional  ground 
for  annulment  of  the  contract.     (Id.) 

6.  Action  to  Enforce  Contract— Cross-Complaint— Parties— An- 
nulment OF  Contract.— In  an  action  by  a  plaintiff  whose  rightii 
depended  on  the  enforcement  of  the  illegal  contract  made  by  the 
interested  directors  of  the  corporation  defendant,  the  corporation 
may  by  cross-complaint  bring  in  a  new  party  who  was  a  party  to 
the  contract  and  attack  the  validity  of  the  contract  and  seek  to 
have  it  annulled.     (Id.) 

6.  Equal  Distribution  of  Water— Eights  of  Corporation— Change 
OF  Method. — The  corporation  had  the  authority  to  establish  the 
original  method  of  distribution  of  the  water  belonging  to  it  equally 
among  its  stockholders,  and  to  change  the  method  so  as  to  avoid 
supplying  the  plaintiff  stockholder,  who  claims  under  the  illegal 
contract,  with  a  greater  portion  of  the  company's  water  than  he 
was  entitled  to  by  virtue  of  the  shares  held  by  him.    (Id.) 

7.  Improper  Evidence.— Evidence  offered  as  to  the  condition  of  af- 
fairs when  the  contract  was  made  which  could  not  justify  nor 
validate  the  illegal  act  of  the  directors  in  making  the  contract,  and 
evidence  offered  upon  the  subject  of  estoppel  while  the  old  board  was 
in  office,  was  properly  rejected  as  immaterial.    (Id.) 

8.  Foreign  Corporation— Petition  in  Insolvency— Prohibition.— A 
foreign  corporation  which  has  designated  no  person  residing  in  this 
state  upon  whom  process  may  be  served  under  the  act  of  March  17, 
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1899,  (Stats.  1899,  p.  Ill),  cannot  maintain  any  action  or  proceed- 
ing in  the  conrts  of  this  state,  and  prohibition  will  lie  to  prevent  the 
superior  court  from  proceeding  upon  its  voluntary  petition  in  in- 
solvencj.  (Keystone  Driller  Co.  v.  Superior  Court  of  the  City  and 
County  of  San  Prancisco,  738.) 
9.  Bepkal  bt  Implication.— The  provisions  of  the  act  of  March  17, 
1899,  are  not  repealed  by  implication  from  the  terms  of  the  act  of 
March  8,  1901  (Stats.  1901,  p.  108),  requiring  foreign  corporations 
to  file  a  certified  copy  of  their  articles  of  incorporation  with  the 
secretary  of  state.    (Id.) 

10.  Constitutional  Law.— The  act  of  1899  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  constitution  of  the  United  States.  A 
foreign  corporation  is  not  entitled  as  of  right  to  the  same  privileges 
as  are  enjoyed  by  domestic  corporations.    (Id.) 

IL  BssiDBNcs  OF  Foreign  Corporation— Insolvent  Act.— A  foreign 
corporation  has  its  residence  outside  of  the  state,  and  cannot  become 
a  voluntary  insolvent  under  the  laws  of  this  state,  which  confine 
such  privilege  to  residents  of  the  state.  It  can  only  be  made  the 
subject  of  involuntary  insolvency,  under  section  9  of  the  Insolvent 
Act,  in  the  county  where  it  has  its  principal  place  of  business.  (Id.) 
See  Municipal  Corporations;  Quieting  Title,  2;  Statute  of  Limi- 
tations; Street  Assessment,  3;  Water  and  Water  Bights,  7. 

COSTS. 

Cost  Bill— Extension  of  Time— Construction  of  Code— Power  of 
Judge.— The  service  and  filing  of  a  cost  bill  is  fully  within  a  proper 
construction  of  section  1054  of  the  Code  of  Civil  Procedure,  author- 
izing extensions  of  time  of  ''a  notice  other  than  of  appeal/'  and 
the  trial  judge  has  power  to  grant  an  extension  of  time  therefor. 
(Beilby  v.  Superior  Court  of  Santa  Cruz  County,  51.) 
See  Office  and  Officers,  6. 

COUNTY. 

1.  Action  by  County— Money  Collected  for  Supervisors— Percent- 
AGE— Authority  of  District  Attorney.— As  a  general  rule  all 
actions  brought  by  or  prosecuted  on  behalf  of  a  county  must  be 
brought  by  authority  of  the  board  of  supervisors,  and  where  money 
has  been  collected  for  the  supervisors  under  contract  with  them  for  a 
percentage,  the  district  attorney  has  no  authority  to  prosecute  an 
action  in  the  name  of  the  county  to  recover  the  amount  of  such 
percentage,  without  a  previous  order  of  the  board  of  supervisors. 
The  district  attorney  has  only  the  limited  power  given  him  under 
section  8,  where  the  board  has  ordered  money  paid  without  authority 
of  law.     (County  of  Contra  Costa  v.  Soto,  57.) 

£•  Power  of  Supervisors.— The  board  of  supervisors  had  the  right  to 
make  a  contract  with  one  who  is  not  a  county  officer  to  collect 
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money  due  the  county,  and  to  pay  him  a  percentage  for  making  the 
collection.    (Id.) 

3.  Validity  of  Contract— Employment  of  County  Officers  by  Con- 
TRACTOR.— Where  the  contract  with  the  supervisors  was  valid  when 
made,  the  fact  that  the  contractor  subsequently  employed  some 
county  of&cers  to  assist  him,  and  paid  them  for  doing  it,  cannot  ren- 
der the  contract  void.    (Id.) 

4.  Surmise  Insufficient— Good  Faith— Nonsuit.— Mere  surmise  or 
suspicion  that  the  contractor  obtained  the  contract  for  the  benefit 
of  the  county  officers  will  not  support  a  judgment  for  the  county 
based  thereupon;  and  where  the  good  faith  of  the  supervisors  is 
not  questioned,  nor  the  competency  of  the  contractor  to  enter  into 
the  contract  controverted,  and  it  is  not  shown  that  the  services  per- 
formed were  not  worth  all  the  compensation  received  for  them,  and 
the  supervisors  had  not  authorized  the  prosecution  of  the  action, 
a  judgment  of  nonsuit  was  properly  entered  in  the  action  brought 
by  the  district  attorney.    (Id.) 

CRIMINAL  LAW, 

1.  Preston  School  of  Iitoustry- Power  of  Superior  Court— Habeas 
Corpus.— Under  the  act  of  March  26,  1895,  (Stats.  1895,  p.  122,)  a 
commitment  cannot  be  made  by  the  superior  court  to  the  Preston 
School  of  Industry  except  of  a  minor  convicted  of  felony  in  the 
superior  court.  A  commitment  thereto  by  the  superior  court  of  a 
minor  convicted  of  a  misdemeanor  in  a  justice's  court  is  without 
authority  of  law;  and  such  minor  will  be  released  upon  habeas 
eorpiu.    (Matter  of  H.  S.  Bobinson,  491.) 

2.  Evidence— Deposition  Taken  at  Preliminary  Examination- 
Omission  OF  Beporter's  Parenthesis.— Where  the  defendant  in  a 
criminal  case  objected  that  a  deposition  offered  to  be  read  at.  the 
trial  as  having  been  taken  at  the  preliminary  examination  was  not 
the  deposition  taken  thereat,  because  it  contained  descriptive  or  ex- 
planatory parenthesis  interpolated  by  the  reporter,  the  defendant 
cannot  be  heard  to  object  that  they  were  omitted  from  the  reading 
by  order  of  the  court,  it  not  appearing  that  they  were  of  such  a 
nature  as  to  invalidate  the  deposition,  and  there  being  no  pretense 
that  the  testimony  of  the  witness  was  not  correctly  reported,  and 
read  to  the  jury.    (People  v.  Witty,  576.) 

8.  Certificate  of  Bbporter— Presumption  against  Error.— Where 
the  record  does  not  affirmatively  show  that  the  deposition  read, 
which  was  taken  by  question  and  answer,  had  not  been  transcribed 
and  certified  by  the  reporter  and  filed  by  him  with  the  county  clerk, 
it  must  be  presumed  against  error  that  the  deposition  had  been 
properly  transcribed,  certified,  and  filed.     (Id.) 

4.  Diligent  Search  for  Absent  Witness— Discretion  of  Court.— 
Where  the  record  shows  that  the  absent  witness  whose  deposition 
was  read  could  not  be  found  in  the  county  after  diligent  search, 
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and  that  subpcmaa  had  been  issued  for  him  to  the  sheriff  of  everj 
county  in  the  state,  and  that  the  sheriffs  of  forty-siz  counties  had 
made  returns  that  he  eould  not  be  found  therein,  it  cannot  be  said 
that  the  trial  court  abused  its  discretion  in  holding  that  due  dili- 
gence had  been  used,  and  that  the  witness  eould  not  be  found.    (Id.) 

5.  Impeachment— SuBSS<)UENT  Ajtidatit.— The  witness  whose  depo- 
sition was  read  cannot  be  impeached  bj  a  subsequent  affidavit  taken 
by  him  after  the  taking  of  his  deposition,  in  which  he  acknowledged 
that  his  testimony  was  not  true  in  several  material  parts.    (Id.) 

6.  Appeal— MisooNDuoT  of  Attorney— Insufficibnt  Becobd.— A  bill 
of  exceptions  showing  that  certain  affidavits  as  to  improper  state- 
ments made  by  the  district  attorney  to  the  jury  were  filed,  but  fail- 
ing to  show  that  they  were  read  or  called  to  the  attention  of  the 
court,  and  which  does  not  set  forth  the  use  of  the  alleged  improper 
language,  or  any  finding  as  to  whether  such  language  was  used,  is 
insufficient,  and  the  affidavits  cannot  be  considered.  (People  v. 
Philbon,  630.) 

7.  Pbopee  Statement— Denial  of  Proof.- Where  no  proof  had  been 
given  upon  the  trial  that  the  defendant  possessed  a  family,  it  was 
proper  for  the  district  attorney  to  state,  in  response  to  assertions 
of  defendant's  counsel  as  to  his  family,  that  there  was  no  proof  on 
that  subject.     (Id.) 

8.  Evidence- Declarations  Made  in  Presence  of  Accused— Conduct 
OF  Defendant.— The  general  rule  that  the  statements  of  persons  not 
witnesses  are  not  admissible,  merely  because  they  were  made  in  the 
presence  of  the  accused,  does  not  preclude  the  admission  of  such 
declarations  solely  for  the  purpose  of  explaining  the  conduct  of 
the  defendant  and  statements  made  by  him  in  reply  thereto.     (Id.) 

9.  Conduct  of  Jury.— There  is  no  error  or  misconduct  on  the  part  of 
the  jury  in  that,  after  deliberating  for  hours,  they  requested  an 
instruction  from  the  court,  and  after  receiving  it  immediately  agreed 
upon  a  verdict  of  guUty.    (Id.) 

10.  Burglary  upon  Bailroad  Car— Ownership— Variance.— Upon  the 
trial  of  a  defendant  charged  with  burglary  upon  a  railroad  car  the 
ownership  alleged  must  be  proved ;  and  when  the  proof  shows  owner- 
ship by  a  different  railroad  company  from  that  alleged  the  variance 
is  fatal.    (People  v.  Webber,  145.) 

11.  Pleading— Uncertain  Description  op  Car.— An  information  for 
burglary  committed  upon  a  railroad,  which  does  not  particularize 
the  ear  alleged  to  have  been  burglarized,  by  number  or  other  descrip- 
tion identifying  the  car  entered,  or  the  train  of  which  it  was  a  part, 
is  fatally  uncertain.     (Id.) 

12.  Embezzlement— Insufficient  Proof— Purchase  of  Iaunch— 
Failure  to  Prove  Non-Payment.— A  conviction  of  embezzlement  of 
a  steam  launch  as  being  the  property  of  another  person,  intrusted  to 
the  defendant,  and  feloniously  converted  by  him  to  his  own  use,  is 
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not  sustained  bj  the  evidence,  where  it  appears  that  the  steam 
launch  was  purchased  by  the  defendant  from  such  other  person,  and 
there  is  no  proof  that  the  purchase  price  was  not  paid.  (People  v. 
Goodrich,  472.) 

13.  Sale— Passaob  of  Title— Burden  of  Proof.— If  the  title  passed 
to  the  defendant  when  the  launch  was  sold,  he  could  not  embezzle 
it;  and  if  it  was  a  sale  on  condition  that  the  purchase  money  should 
be  paid,  it  was  incumbent  on  the  prosecution  to  prove  that  it  had 
not  been  paid.     (Id.) 

14.  Petit  Larceny— Prior  CJonviction— Pleading— Waiver  of  Objeo- 
TiON.— Upon  an  accusation  for  petit  larceny,  a  charge  of  a  prior 
conviction  of  the  same  offense  will  be  deemed  sufficient,  in  the  ab- 
sence of  a  demurrer  thereto,  where  the  jurisdiction  of  the  courf  can- 
not be  questioned,  and  the  objection  goes  rather  to  the  manner  of 
charging  the  prior  conviction,  and  the  information  is  clear  and  defi- 
nite as  to  the  date  of  the  prior  conviction  and  the  court  in  which  it 
was  held.  Objections  to  the  charge  must  be  deemed  waived  by 
failure  to  demur  thereto.     (People  v.  Matuszewski,  533.) 

15.  Order  Befusing  to  Arrest  JxnxjMENT— Appeal.— An  order  denying 
a  motion  in  arrest  of  judgment  is  not  appealable,  and  an  appeal 
attempted  therefrom  will  be  disregarded.     (Id.) 

16.  Grand  Larceny— Insuppiciency  op  Evidence— Testimony  op  Ac- 
complice.— A  conviction  for  grand  larceny  cannot  be  sustained, 
where  the  only  testimony  relating  to  the  offense  charged  is  that  of 
an  accomplice,  uncorroborated  by  any  other  evidence,  and  whose 
testimony,  if  believed,  tended  to  show  the  absence  of  the  union  of 
act  and  intent  required  to  be  present  in  every  crime.  (People  v. 
Hoagland,  338.) 

17.  Appeal— Order  Denying  Arrest  of  Judgment.- An  order  deny- 
ing a  motion  in  arrest  of  judgment  in  a  criminal  case  is  not  appeal- 
able, and  an  appeal  therefrom  must  be  disregarded.  (People  ▼. 
Jackson,  462.) 

18.  Presumption  upon  Appeal— (Commitment  by  Magistrate— Ab- 
sence OP  Bill  of  Exceptions.— Upon  appeal  from  a  conviction  of 
felony,  under  an  information,  in  the  absence  of  a  bill  of  exceptions, 
it  must  be  presumed  that  the  defendant  was  legally  committed  by  a 
magistrate,  and  that  the  court  properly  denied  a  motion  to  set 
the  information  aside.    (Id.) 

19.  Embezzlement— Requested  Instructions  as  to  Larceny.— Upon 
the  trial  of  an  information  for  embezzlement,  where  the  evidence, 
without  conflict,  showed  that  the  crime  committed  was  embezzlement, 
and  nothing  else,  requested  instructions  as  to  the  crime  of  larceny 
were  properly  refused.    (Id.) 

80.  Fraudulent  CJonversion  of  Intrusted  Property— Intention  to 
Restore— Instruction  as  to  Temporary  Deprivation.— One  who 
has  fraudulently  converted  intrusted  property  or  the  proceeds  thereof 
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to  his  own  use  is  guilty  of  embezzlement,  notwithstanding  his 
intention  to  restore  the  embezzled  property.  In  an  instruction  that 
"the  property  must  have  been  appropriated  and  converted  to  the 
use  of  the  party  to  whom  it  has  been  intrusted,  with  the  intent 
either  temporarily  or  permanently  of  depriving  the  owner  of  such 
property,"  the  use  of  the  word  "temporarily"  is  not  objectionable. 
(Id,) 

21.  PBxsuMPnoN  OF  Fraudulent  Intent— Objectionablb  Instruc- 
tion—Harmless Error.— An  instruction  that  *'a  fraudulent  and 
felonious  intent  is  presumed  from  the  deliberate  commission  of  an 
unlawful  act  for  the  purpose  of  injuring  another,"  is  objectionable 
for  its  comprehensive  statement;  but  where,  construed,  as  it  should 
be^  with  the  other  instructions  given,  the  jury  must  have  applied 
it  to  the  acts  only  which  went  to  make  up  the  crime  charged,  it 
could  do  the  defendant  no  harm.     (Id.) 

22.  Evidence— Declarations  of  Defendant—Absence  of  Threat  or 
Inducement.— In  order  to  lay  a  foundation  for  the  admission  of 
the  declarations  of  the  defendant,  it  was  proper  to  ask  the  prosecut- 
ing witness  whether  prior  to  the  statement  he  made  any  threats  or 
promise  of  reward,  or  advised  or  offered  any  inducements,  in  regard 
to  the  defendant's  statement.  Such  questions  called  for  facts,  and 
not  for  the  conclusions  of  the  witness;  and  when  such  questions 
were  answered  in  the  negative,  the  testimony  was  a  clear  statement 
of  the  absence  of  any  threat  or  inducement.    (Id.) 

23.  Homicide— Aiding  and  Abetting— Support  of  Verdict.— Upon  the 
trial  of  a  defendant  convicted  of  manslaughter,  where  the  evidence 
shows  that  the  fatal  wound  was  not  inflicted  by  the  defendant,  but 
shows  that  he  participated  in  the  encounter,  and  actually  aided  and 
abetted  a  co-defendant  in  the  killing  of  the  deceased,  the  evidence 
is  sufficient  to  justify  the  verdict.     (People  v.  Morine,  626.) 

24.  Evidence  of  Indians— Interpreter— Discretion.— The  allowance 
of  an  interpreter  for  Indians  who  claimed  to  be  unable  to  speak 
English  was  within  the  discretion  of  the  court,  and  where  the  record 
shows  that  sucl^  discretion  was  properly  exercised,  it  will  not  be 
disturbed  upon  appeal.     (Id.) 

25.  Use  of  Ax  and  Knife— Evidence  not  Prejudicial.— Where  it  ia 
undisputed  that  the  defendant  struck  the  deceased  with  an  ax  upon 
the  forehead,  knocking  him  down,  and  while  he  was  so  prostrated, 
his  co-defendant  inflicted  upon  him  a  knife-wound  of  which  he  died, 
the  testimony  of  a  witness  that  the  day  after  the  homicide  such 
co-defendant  purchased  a  pocket-knife  at  his  store,  and  the  testi- 
mony of  expert  witnesses  to  prove  that  the  wound  upon  the  forehead 
was  made  with  an  ax,  cannot  prejudice  the  defendant.     (Id.) 

26.  Instructions— Disjunctive  Words— Cure  of  Error.- It  is  erro- 
neous to  use  the  conjunctive  words  ''aiding  and  abetting"  in  the 
disjunctive  form  of  "aiding  or  abetting"  in  an  instruction,  but 
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such  error  is  cured  by  other  instructions  showing  clearly  that  the 
word  "aid"  was  not  used  in  its  narrow  and  literal  sense,  and  when 
the  instruction,  as  applied  to  the  evidence,  could  not  have  been 
misunderstood  or  misapplied  by  the  jury.     (Id.) 

27.  Murder— Support  of  Yirdict.— The  evidence  in  this  case  is  held 
sufficient  to  countervail  the  defendant's  plea  of  self-defense,  and  to 
justify  a  verdict  of  guilty  of  murder  in  the  first  degree.  (People  v. 
Dobbins,  693.) 

28.  Evidence— Dying  Statement.— The  dying  statement  of  the  de- 
ceased, as  to  the  facts  connected  with  the  shooting,  is  admissible  in 
evidence  when  shown  to  have  been  made  in  contemplation  of  impend- 
ing death  from  the  mortal  wound  received  from  the  defendant's 
pistol.     (Id.) 

29.  Instructions— Distrust  of  False  Witness.— It  is  not  error  to 
instruct  the  jury  substantially  in  the  language  of  the  code,  as  to 
the  distrust  of  a  witness  who  is  false  in  one  part  of  his  testimony; 
although  such  instruction  cannot  be  commended  as  a  full  or  clear 
exposition  of  the  meaning  of  the  provision  of  the  code  on  that 
subject.  It  is  not  improper  to  conform  to  the  language  of  the  code, 
and  to  omit  what  the  code  omits.  (Id.) 

30.  Law  or  Self-Depense.— It  is  not  error  to  instruct  the  jury  upon 
the  law  of  self-defense  in  the  language  of  the  code;  and  if  the 
defendant  desired  amplification  of  the  instructions  on  that  subject, 
he  should  have  proposed  further  instructions  thereupon.     (Id.) 

81.  Credibiuty  op  Witnesses— Dependant's  Testimony.- An  instruc- 
tion as  to  the  credibility  of  witnesses  and  the  weight  to  be  given 
to  the  defendant's  testimony,  which  does  not  depart  from  the  rules 
laid  down  in  People  v.  Van  Ewan,  111  Cal.  144^  is  not  objectionable. 
(Id.) 

32.  Misconduct  op  Jury— Impeachment  op  Verdict— Appidavit  of 
Dependant— Hearsay.— Jurors  cannot  impeach  the  verdict  by  show- 
ing that  improper  statements  were  made  by  some  of  them  when 
deliberating  upon  the  verdict;  and  an  affidavit  of  the  defendant 
which  must  necessarily  rest  upon  hearsay  from  jurors  cannot  be 
received  to  show  such  misconduct.     (Id.) 

33.  Murder— OoNvioTiON  for  Manslaughter— New  Trial— Former 
Acquittal— Pleading— Evidence  op  Murder.— Though  a  judgment 
of  conviction  for  manslaughter  upon  an  information  for  murder 
operates  as  an  acquittal  of  the  murder,  yet  where  such  judgment  is 
reversed  upon  appeal,  and  a  new  trial  is  ordered,  the  defendant  must 
plead  the  former  acquittal;  and  whether  the  prosecution  then  pro- 
ceeds for  manslaughter  under  the  original  information,  without  ob- 
jection of  the  defendant,  or  should  proceed  under  a  new  information 
for  manslaughter,  evidence  of  murder  is  admissible  to  sustain  a  con- 
viction for  manslaughter,  which  is  necessarily  included  in  the  crime 
of  murder.     (People  v.  McFarlane,  481. 
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34.  iNSTBucnoNs— BirusAL  OF  BsQUXST.— It  was  proper  for  the  court 
upon  a  new  trial  had,  without  the  defendant's  objection,  under  the 
original  information,  to  refuse  a  requested  instruction  that  if  the 
evidence  established  willful  murder  thej  should  find  for  the  de- 
fendant, there  being  room  in  the  evidence  to  sustain  a  conviction 
for  manslaughter;  and  the  defendant  was  not  prejudiced  by  instruc- 
tions that  the  jury  could  only  find  the  defendant  guilty  of  man- 
slaughter, and  that  if  they  believed  the  defendant  guilty  of  murder 
in  the  first  degree,  or  murder  in  the  second  degree,  or  manslaughter, 
then  their  verdict  should  be  for  manslaughter.     (Id.) 

35.  EviDENCs— Heabsay— Reoollegtion  of  Witness— Motion  to 
Strike  Out.— A  motion  to  strike  out  all  of  the  testimony  of  a 
witness  as  hearsay  was  properly  denied,  where  the  witness  testified 
to  certain  facts  from  his  own  recollection.     (Id.) 

36.  Former  Testimony— Absence  of  Witness— Lack  of  Diligence.— 
It  cannot  be  said  that  the  court  erred  in  rejecting  the  testimony 
of  a  former  witness,  where  sufficient  diligence  was  not  shown  to 
ascertain  his  whereabouts,  and  to  serve  him  with  a  subpoena.     (Id.) 

37.  Homicide— Error  in  Instruction— "Moral  Certainty. "—Upon  a 
prosecution  for  murder  it  is  error  to  instruct  the  jury  that  "moral 
certainty  is  described  as  a  state  of  impression  produced  by  facts  in 
which  a  reasonable  mind  feels  a  sort  of  coercion  or  necessity  to  act 
in  accordance  with  it. "  It  is  in  violation  of  the  admonitions  of  this 
court,  is  an  unnecessary  innovation  upon  the  language  approved  by 
it,  lacks  precision  and  clearness,  and  leads  to  confusion.  (People  v. 
Huntington,  261.) 

38.  Theory  of  Prosecution— Death  Caused  by  Attempted  Abor- 
tion—Erroneous Charge  as  to  Manslaughter— Want  of  Care 
in  Medical  Treatment.— Instructions  of  the  court  must  be  appli- 
cable to  the  facts  and  features  of  the  case  in  hand.  Where  the 
whole  theory  of  the  prosecution  was,  that  the  defendant,  who  was  a 
physician,  was  guilty  of  murder  in  causing  the  death  of  the  de- 
ceased by  an  attempt  at  crimioal  abortion,  the  court  should  not 
have  given  any  charge  upon  the  subject  of  manslaughter;  and  it 
was  error  to  instruct  the  jury  that  the  defendant  might  be  found 
guilty  of  manslaughter  if  the  death  resulted  from  a  lawful  act  in 
treating  the  deceased  medically  "without  due  caution  or  circum- 
spection," and  to  refrain  from  instructing  them  that  the  law  only 
exacts  ordinary  and  reasonable  care  and  skill  on  the  part  of  a 
physician.     (Id.) 

39.  Error  in  not  Stating  Law— Defendant  not  Required  to  Ask 
Instruction.— The  error  of  the  court  in  not  stating  the  law  upon 
the  subject  of  manslaughter,  to  which  no  reference  had  been  made 
by  the  counsel  on  either  side,  and  about  which  no  one  connected 
with  the  ease  expected  any  instruction,  is  not  condoned  by  the  fail- 
ure of  the  defendant's  counsel  to  ask  for  further  instruction  on  an 
issue  which  they  did  not  consider  to  be  in  the  case.     (Id.) 
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40.  Fair  Trial  not  Had— Want  op  Notice  to  Detendant— Convic- 
tion OF  Manslaughter— Beversal  of  Judgment.— Where  the 
prosecution  gave  no  notice  to  the  defendant  that  he  was  being  tried 
on  a  charge  of  manslaughter  in  negligently  performing  a  surgical 
operation,  and  he  was  thereby  lulled  into  false  security,  and  failed 
to  give  evidence  on  that  subject  which  he  might  have  introduced^  he 
did  not  have  a  fair  trial  upon  that  charge,  and  a  judgment  upon 
conviction  of  manslaughter  should  be  reversed.     (Id.) 

41.  Evidence— Impeachment  of  Defendant— Former  Testimony.^ 
The  district  attorney,  on  cross-examination  of  the  defendant,  may 
by  way  of  impeachment  read  questions  asked  of  him  upon  a 
former  trial  from  a  transcript  of  his  testimony  taken  at  such  trial, 
and  inquire  whether  at  the  former  trial— giving  the  time  and  place 
when  and  where  it  occurred— he  had  testified  so  and  so,  putting  the 
question^     (People  v.  Fitzgerald,  39.) 

42.  New  Trial— Misconduct  of  Juror— Counter- Affidavits.— Upon 
review  of  the  facts  appearing  in  counter-affidavits,  showing  the 
incorrectness  of  a  charge  made  in  the  defendant's  affidavit  on 
motion  for  a  new  trial,  that  the  juror  had  visited  the  county  jail 
without  permission  of  the  court,  in  reference  to  points  contained 
in  the  testimony  in  regard  to  the  treatment  of  the  defendant  in  the 
jail,— held  that  a  case  of  misconduct  of  the  juror  was  not  made 
out.     (Id.) 

43.  Circumstances  of  Homicide  —  Contradiction  of  Defendant's 
Testimony.— In  order  to  contradict  the  testimony  of  the  defend- 
ant as  to  the  circumstances  attending  the  homicide  in  the  room 
where  it  occurred  in  support  of  his  claim  of  self-defense,  it  may  be 
shown  by  witnesses  who  had  become  familiar  with  the  scene  of 
the  homicide,  that  the  angle  defined  in  the  room  by  the  course  of 
the  bullet  which  killed  the  deceased,  was  different  from  that  claimed 
by  the  defendant;  and  it  may  be  shown  by  experienced  witnesses 
that  the  effect  of  the  firing  of  gunshot  into  woolen  fabrics  similar  to 
the  clothing  worn  by  the  deceased,  at  the  near  distance  testified  to 
by  defendant,  would  be  different  from  what  appeared  to  be  the 
fact  with  the  deceased.     (Id.) 

44.  Possession  of  Pistol— Threats.— Under  the  circumstances  in 
proof,  the  court  did  not  err  in  admitting  evidence  to  show  that  some 
time  prior  to  the  homicide,  the  defendant  was  in  possession  of  a 
pistol,  and  that  he  had  made  threats  against  the  deceased.     (Id.) 

45.  Instruction— Distrust  of  Witness.— It  was  not  error  to  instruct 
the  jury  that  if  any  witness  examined  before  them,  or  whose  testi- 
mony taken  elsewhere  had  been  read  to  them,  had  willfully  sworn 
falsely  as  to  any  matter,  it  is  their  duty  to  distrust  the  entire 
evidence  of  such  witness.     (Id.) 

46.  Refusal  of  Instructions  Otherwise  Given.— It  is  not  error  to 
refuse  to  give  instructions  upon  propositions  of  law   which  were 
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substantially  embodied  in  other  instructions  full/  given  to  the  jury 
on  the  same  subject.     (Id.) 

47.  Appeal— Oboeb  Denying  Arrest  of  Judgicent.— An  order  denjini^ 
a  motion  in  arrest  of  judgment  is  not  appealable,  and  an  attempted 
appeal  therefrom  will  be  disregarded.    (People  v.  Cadot,  527.) 

48. '  Obtaining  Peopertt  under  False  Pretenses— Supticienot  of 
IKFORMATION.- An  information  for  obtaining  money  and  personal 
property  under  false  pretenses  is  sufficient,  if  it  contains  all  the 
elements  of  the  offense  designated  in  section  632  of  the  Penal 
Code,  and  shows  an  intent  to  defraud,  and  actual  fraud  committed, 
for  the  purpose  of  perpetrating  which  false  pretenses  were  made  use 
of,  by  means  of  which  the  fraud  was  accomplished,  and  which  were 
the  cause  that  induced  the  owner  to  part  with  his  property.    (Id.) 

49.  Rape— Intercourse  with  Young  Female.— Under  section  261  of 
the  Penal  Code,  it  is  a  felony  to  have  sexual  intercourse  with  a 
female  under  the  age  of  sixteen  years,  regardless  of  the  fact  whether 
she  consents  or  not,  or  of  what  may  be  her  moral  guilt.  (People  y. 
Derbert,  467.) 

50.  Misconduct  of  District  Attorney.— It  was  misconduct  on  the 
part  of  the  district  attorney  to  persist,  against  a  ruling  of  the 
court,  in  asking  improper  questions  so  as  to  leave  the  impression 
on  the  minds  of  the  jurors  that  the  defendant  had  committed  other 
crimes,  and  had  changed  his  name.  Such  matters  were  not  material 
to  the  issue  being  tried,  and  the  district  attorney  should  not  have 
asked  the  improper  questions,  even  if  no  objection  had  been  made 
to  them.  It  is  his  duty  to  aid  the  court  in  giving  a  fair  trial  to  the 
defendant,  on  legal  evidence  alone.    (Id.) 

51.  Eobbery— Attempt— Verdict.— Section  664  of  the  Penal  Code 
clearly  creates  the  crime  of  ''an  attempt  to  commit  robbery,"  and, 
under  an  information  for  robbery,  a  verdict  may  be  found  of  guilty 
of  such  an  attempt.     (People  v.  Bums,  159.) 

62.  Assault— Instruction.— An  instruction  that  a  verdict  of  guilty 
of  a  simple  assault  would  be  a  finding  that  such  an  assault  had  been 
shown  beyond  a  reasonable  doubt,  and  that  ''it  had  not  been  shown 
to  a  moral  certainty  and  beyond  a  reasonable  doubt  either  that  such 
assault  had  been  made  in  conjunction  with  a  specific  felonious  intent 
to  commit  either  robbery  or  grand  larceny  as  herein  defined,  or 
that  a  felonious  attempt  had  been  made  to  commit  either  of  those 
offenses  as  herein  defined/'  is  not  misleading,  and  does  not  errone- 
ously import  that  the  jury  could  not  convict  of  a  simple  assault 
unless  it  appeared  beyond  a  reasonable  doubt  that  such  assault  had 
not  been  made  with  a  felonious  intent.     (Id.) 

53.  Sentence— Erroneous  Method  op  Computation— Expectancy  of 
Lite. — Where  a  conviction  for  robbery,  with  two  prior  convictions 
of  felony,  would  require  a  life  punishment,  it  was  erroneous  for  the 
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eourt  in  sentencing  the  defendant  npon  a  eonviction  for  an  attempt 
to  commit  robbery,  with  such  prior  eonvictionSy  to  compute  the 
ezpectancj  of  life  of  the  defendant,  and  sentence  him  for  one  half 
of  such  expectancy.  The  sentence  should  be  for  a  just  and  fair 
punishment  for  a  term  of  years,  not  less  than  ten,  if  there  is  no 
withdrawal  of  the  prior  eonviction.     (Id.) 

C4.  BOBBEBT— TEMPOBAST  INSANITY  OF  DEFENDANT— ERBONEOUS  IN- 
STRUCTION—PbESUMPTION  OF  Peejudiob.— Upon  the  trial  of  a  de- 
fendant charged  with  robbery,  where  there  is  evidence  upon  which 
a  theory  of  temporary  insanity  of  the  defendant  might  be  plausibly 
urged,  it  is  error  to  instruct  the  jury  that ' '  the  laws  of  the  state  of 
California  do  not  recognize  transitory  mania,  or  temporary  insanity, 
as  a  defense  to  crime,"  and  prejudice  to  the  defendant  will  be  pre- 
sumed from  such  error.    (People  v.  Ford,  140.) 

55.  Selling  Liquob  to  Indian— Obdeb  of  Pboof.— Upon  a  prosecution 
for  selling  liquor  to  an  Indian,  the  natural  order  of  proof  would  be 
first  to  prove  that  the  Indian  bought  the  bottle  and  its  contents  from 
the  defendant,  and  then  to  show  that  it  contained  whisky;  but  it  is 
not  ground  of  reversal  that  it  was  first  proved  out  of  the  natural 
order  that  the  Indian  was  seen  going  into  and  coming  out  of  the 
defendant's  saloon,  and  that  on  coming  out  he  had  a  bottle  from 
which  the  witness  drank,  and  knew  it  to  contain  whisky.  (People  v. 
Monroe,  97.) 

^6.  Bestriction  of  Evidence.— If  the  defendant  had  desired  to  re- 
strict the  evidence  offered  out  of  its  natural  order,  he  should  have 
so  framed  his  objection  and  asked  an  appropriate  instruction  to  the 
jury.     (Id.) 

^7.  Impbopeb  Rulino  Rendered  Harmless.- Defendant's  question  put 
on  cross-examination  to  a  half-breed  Indian  who  testified  for  the 
prosecution,  and  who  was  with  the  Indian  when  the  liquor  was  sold, 
whether  he  had  been  accused  of  buying  liquor  and  giving  it  to  In- 
dians, should  have  been  allowed,  and  objections  thereto  should  have 
been  overruled,  but  where  the  next  question,  which  fully  covered 
the  ground,  was  answered  without  objection,  the  error  was  rendered 
harmless.     (Id.) 

5S.  Proof  of  Venue.— It  was  sufficient  proof  of  the  venue  to  prove 
the  locality  of  the  defendant's  saloon,  where  the  liquor  was  sold, 
and  that  this  took  place  in  the  county  of  the  venue  and  state  of 
California.     (Id.) 

59.  Argument— Point  not  Urged.— A  point  not  urged  in  the  argu- 
ment, is  not  of  sufficient  importance  to  be  discussed  in  the  opinion 
of  the  eourt.    (Id.) 

See  Appeal,  20,  21;  Jury  and  Jurors,  2-6. 

CUSTOM.    See  Contract,  1,  2. 
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DAMAGES. 

1.  €k>NTRAOT  rOB  WATER  BiGHTS— BRIACH— AOBEEHSNT  TO   GONYBT— 

Penaltt— LiQUiDATiD  Damaoes— Bblixt  IN  Equitt.— An  agreement 
by  the  defendant,  in  consideration  of  certain  rights  granted  by  the 
plaintiff,  to  divert  a  specified  amount  of  water  from  a  river,  through 
a  ditch  to  be  completed  to  a  certain  point  by  a  certain  time,  and  to- 
continuously  and  perpetually  deliver  the  same  to  plaintiff  at  that 
point,  and,  in  case  of  failure  to  do  so,  to  convey  certain  rights  to> 
the  plaintiff,  is  not  to  be  construed  as  providing  for  a  penalty,, 
which  a  court  of  equity  cannot  enforce,  but  is  to  be  construed  as- 
providing  for  such  conveyance  as  liquidated  damages,  and  equity 
will  compel  such  conveyance  where  there  is  a  substantial  breach 
of  the  contract  by  the  defendant.  (Pogue  v.  Kaweah  Power  and 
Water  Company,  664.) 

2.  Determination  of  Liquidated  Dahaqbs— Appucation  of  Rttle.— 
In  applying  the  well-settled  rule  of  construction  for  the  determina- 
tion of  liquidated  damages,  as  against  a  penalty,  where  the  damages- 
are  uncertain  and  not  measurable  by  any  exact  pecuniary  standard,, 
there  is  no  difference  between  agreeing  to  pay  a  stipulated  sum  of 
money,  and  agreeing  to  do  any  other  act,  such  as  giving  a  piece  of 
property  for  a  breach  of  contract,  with  respect  to  which  the  result- 
ing damages  are  uncertain  and  not  susceptible  of  computation  and 
compensation  in  an  action  therefor.     (Id.) 

See  Contract,  2-4;  Deed,  1;  Easement,  5,  6;  Fisheries,  3,  4;  Negli- 
gence, 2,  3;  Unlawful  Detainer,  6. 

DEBTOR  AKD  CEEDITOE.    See  Bankruptcy;  Fraud,  2-5. 

DEED. 

1.  Exception  op  Timber— Fee  Simple— Damages— Injunction.— A 
deed  of  land,  "with  the  exception  of  the  timber  of  said  land,  which 
I  reserve  for  my  own  use, ' '  does  not  merely  reserve  the  right  to  re- 
move the  timber,  but  leaves  the  fee-simple  title  to  the  timber  in  the 
grantor,  and  he  may  maintain  an  action  for  damages  for  the  cutting 
down  of  timber  and  to  enjoin  further  destruction  thereof.  (Sears  v.. 
Ackerman,  583.) 

2.  Construction  of  Exceptions  and  Reservations.— Exceptions  and" 
reservations  in  grants  are  to  be  interpreted  in  favor  of  the  grantor, 
and  words  of  inheritance  are  not  necessary  to  a  title  of  inheritance^ 
in  that  which  is  excepted.     (Id.) 

See  Boundary;   Mistake;   Surety;  Van  Ness  Ordinance;   Vendor 
and  Vendee. 

EASEMENT. 

1.  Private  Sewer— Devise  of  Lots— Subjection  to  Burden.— An 
owner  of  three  lots  who  constructed  a  private  sewer  from  his  dwell- 
ing upon  one  of  them  across  the  other  two  lots  to  a  street  sewer  had 
a  qtuisi  casement  for  the  sewer  on  the  other  two  lots  for  the  benefit. 
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of  the  residence  lot;  and  upon  severance  thereof  by  a  devise  of  the 
other  two  lots  to  his  widow,  she  took  with  the  burden  imposed  upon 
them  by  her  devisor,  and  an  easement  in  them  for  the  benefit  of  the 
dwelling-house  lot  was  thereby  .created.     (Jones  v.  Sanders,  405.) 

2.  Transfer  op  Lots— Easement  o»  Two  Lots  upon  Third.— Where 
the  plaintiff  acquired  the  residence  lot,  and  the  devisee  of  the  other 
two  lots  sold  them  to  a  third  party,  who  sold  the  intervening  lot 
to  the  plaintiff,  and  expressly  granted  him  a  perpetual  easement  over 
the  remaining  lot  for  the  sewer  to  the  street,  and  afterwards  sold 
that  lot  to  the  defendant,  both  lots  of  the  plaintiff  have  an  ease* 
ment  for  the  sewer  in  the  lot  of  the  defendant.    (Id.) 

3.  Title  Held  as  Seouritt- Grant  of  Easement.— Where  the  pur- 
chaser of  the  two  lots  from  the  devisee  had  the  title  placed  in 
third  parties  as  security  for  money  loaned  for  the  purchase  of  the 
lots,  under  the  understanding  that  he  was  to  have  full  power  to  sell 
the  lots,  the  transaction  is  to  be  regarded  as  a  mortgage  as  between 
the  parties;  but  where,  upon  a  sale  of  the  intervening  lot  to  the 
plaintiff  by  the  mortgagor,  a  conveyance  thereof  was  joined  in  both 
by  him  and  by  such  third  parties,  such  conveyance  operated  to  pass 
all  easements  attached  thereto,  and  to  grant  an  easement  for  the 
sewer  in  the  remaining  lot  then  owned  by  the  mortgagor.    (Id.) 

4.  Special  Grant  of  Easement— E^nowledge.— The  special  grant  of 
the  easement  by  the  mortgagor,  whether  essential  to  its  creation  or 
not,  shows  his  knowledge  of  its  existence  when  the  lot  was  conveyed, 
and  as  he  was  the  owner  with  unconditional  authority  to  sell,  it  is 
immaterial  whether  the  mortgagees  or  trustees  had  knowledge  of 
its  existence  or  not.     (Id.) 

5.  Action  for  Damages— Pleading— Ck)NCLUsiON  or  Law— Findings. 
—In  an  action  to  recover  damages  for  interference  by  defendant  with 
plaintiff's  easement  for  the  sewer,  where  the  complaint  alleges  that 
the  sale  of  land  to  the  defendant  was  expressly  made  and  agreed  to 
be  subject  to  the  agreement  in  writing  made  by  defendant's  vendor 
with  plaintiff,  and  to  the  rights  of  plaintiff  under  the  same,  which 
allegation  is  denied,  a  succeeding  averment  of  the  answer  that,  "on 
the  contrary,"  such  vendor  never  had  any  right,  title,  or  interest  in 
any  of  the  lots  referred  to,  and  had  no  right  or  authority  to  make 
such  agreement,  is  of  a  mere  conclusion  of  law,  which  raises  no 
material  issue  and  requires  no  finding.     (Id.) 

6.  Assessment  of  Damages— Province  of  Court— Exemplary  Dam- 
ages.—The  destruction  of  the  sewer  and  the  refusal  of  the  defendant 
to  permit  its  reconstruction  and  maintenance  upon  his  lot,  which 
it  appears  could  be  done  without  injury  to  the  lot  or  building  erected 
thereupon,  conclusively  shows  that  plaintiff  sustained  damages, 
which  it  was  the  province  of  the  court,  sitting  as  a  jury,  to  assess; 
and  where  the  case  is  such  as  to  warrant  exemplary  damages,  the 
assessment  of  damages  will  not  be  disturbed  upon  appeal.    (Id.) 

See  Water  and  Water  Bights,  4-6. 
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EJECTMENT. 

Action  op  Ejeotment— Finding  as  to  Ownership— Supwciency  of 
Tax  Deed.— In  an  action  of  ejectment  where  the  court  foand  that 
the  plaintiff  is  not  and  never  was  the  owner  or  entitled  to  the  pos- 
seBsion  of  the  land  described  i<i  the  complaint,  and  the  finding  iw 
not  challenged,  the  sufficiency  of  the  tax-deed  under  which  plaintiff 
claims  title  cannot  be  inquired  into  upon  appeal  from  the  judgment. 
(Gilbert  v.  KeUy,  689.) 

ELECTION.    See  Estates  of  Deceased  Persons,  12,  13. 

ELECTIONS. 

1.  Marking  o»  Ballots— Offset  by  Folding.— An  offset  caused  hj 
the  folding  of  a  ballot,  from  the  writing  placed  upon  the  ballot  hj 
the  board,  after  the  ballot  had  left  the  hands  of  the  voter,  and  an 
apparent  double  cross  appearing  by  inspection  to  be  clearly  an 
offset  caused  by  folding  the  ballot  while  the  ink  was  wet,  are  not 
such  identifying  marks  as  will  vitiate  the  ballots.  (People  ez  reL 
Bledsoe  t.  Campbell,  11.) 

2.  Ballots  Having  Straight  Lines— Decision  or  Superior  Court^ 
Beview.— The  decision  of  the  superior  court  in  rejecting  ballots  so 
inartistically  marked  as  to  have  straight  lines  instead  of  a  cross 
opposite  some  of  the  name^  which  the  court  held  might  be  intended 
as  distinguishing  marks,  must  be  held  conclusive  and  not  subject  to 
review  upon  appeal.    (Id.) 

d.  Intent  op  Voter  Determined  prom  Ballot.— The  intent  of  the 
voter  must  be  determined  by  an  inspection  of  the  ballot,  and  upon 
whether  there  is  any  mark  thereon  by  which  it  may  be  identified, 
irrespective  of  any  conjecture  as  to  the  purpose  or  circumstances 
under  which  the  mark  was  made.     (Id.) 

4.  DiSTiNOxnsHiNG  Marks.— Ballots  having  a  double  cross,  or  erasures, 
or  ink  blots,  or  a  cross  placed  below  a  voting  space,  or  opposite  the 
heading  of  a  column,  or  after  the  words  ' '  No  nomination ' '  printed 
in  a  column,  or  having  the  written  name  in  one  column  of  the 
same  person  voted  for  by  cross  in  another  column,  or  having  one  or 
more  names  written  as  electors  in  blank  columns  besides  crosses 
placed  after  the  printed  names  of  all  the  electors  entitled  to  be 
elected,  or  having  a  cross  stamped  after  a  written  name,  all  contain 
distinguishing  marks,  which  require  their  rejection.     (Id.) 

6.  Spoiling  op  Ballot— Duty  op  Elector.— The  elector  spoils  a  ballot 
when  he  marks  it  differently  from  the  mode  in  which  he  wishes 
to  vote,  or  places  thereon  any  mark  by  which  it  may  be  identified. 
He  is  not  permitted  to  correct  the  ballot  by  erasing  the  mark,  but 
must  procure  another  in  its  stead.     (Id.) 

6.   Waiver  op  Objections  not  Urged.— Objections  to  ballots  not  speci- 
fically urged  in  the  superior  court  must  be  deemed  waived,  and  can- 
not be  considered  upon  appeal  for  the  first  time.    (Id.) 
See  Municipal  Corporations,  1-3;  Office  and  Officers. 
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ELEVATOB.    See  Negligence,  3. 
EMBEZZLEMENT.     See  Criminal  Law,  12,  13,  19. 

EMINENT  DOMAIN. 

1.  Writ  of  Supersedeas-- Eminent  Domain.— After  an  appeal  has 
been  perfected  from  a  judgment  condemning  a  strip  of  land  for  a 
highway,  in  an  action  instituted  by  a  county,  the  supreme  court 
cannot  issue  a  writ  of  supersedeas  directed  to  persons  who  were 
not  parties  to  the  proceedings  in  the  lower  court,  and  whose  acts,  as 
shown  on  the  application  for  the  writ,  are  independent  of  the  judg- 
ment of  condemnation  and  disconnected  with  such  proceedings.  Such 
writ  runs  only  to  the  court  below  or  to  its  officers.  (County  of 
Madera  v.  Baymond  Granite  Company,  244.) 

2.  Inyalid  Ordinances  not  Justifigation  for  Trespass.— Ordinances 
of  the  board  of  supervisors,  passed  prior  to  the  judgment  of  con- 
demnation, declaring  the  strip  of  land  a  public  highway,  and  grant- 
ing a  franchise  for  the  construction  of  a  railroad  thereon,  have  no 
connection  with  the  condemnation  proceeding.  If  such  ordinances 
are  invalid  they  will  not  constitute  any  protection  for  a  trespass 
committed  upon  the  lands,  but  the  superior  court  is  the  proper  forum 
in  which  to  seek  redress  against  such  trespass.     (Id.) 

8.  Condemnation  of  Land— Venxje- Change  of  Place  of  Trial.— 
Under  section  1243  of  the  Code  of  Civil  Procedure,  a  special  pro- 
ceeding for  the  condemnation  of  land  must  be  brought  and  tried  in 
the  superior  court  of  the  county  in  which  the  property  is  situated, 
unless  transferred  by  the  court  to  another  county,  as  required  or 
authorized  by  section  394  of  the  Code  of  Civil  Procedure.  The 
place  of  trial  cannot  be  changed  to  the  place  of  residence  of  the 
defendants.    (City  of  Santa  Bosa  v.  Fountain  Water  Company,  579.) 

4.  Construction  of  Code— Proviso.— The  provisions  of  section  395 
of  the  Code  of  Civil  Procedure  have  no  application  to  special 
proceedings;  and  the  proviso  added  to  section  394  of  the  same 
code,  by  the  amendment  of  1896  relative  to  the  change  of  the  place 
of  trial  of  certain  actions  brought  by  a  county  or  city,  apply  only 
to  "actions"  as  defined  in  section  22  of  the  code,  and  not  to  ''special 
proceedings"  as  defined  in  the  following  section.     (Id.) 

EQUITY.    See  Certiorari,  2;  Damages;  Judgment,  3;  Mistake. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Sale  of  Real  Estate— Order  Refusing  Confirmation— Appeal.— 
An  order  refusing  confirmation  of  a  sale  of  the  real  property  of  a 
deceased  person  and  refusing  to  hear  evidence  thereon  is  in  effect 
"an  order  against  directing  the  sale  or  conveyance  of  real  estate," 
within  the  meaning  of  section  963  of  the  Code  of  Civil  Procedure, 
and  is  appealable.    (Estate  of  Leonis,  194.) 

2.  Jurisdiction  to  Vacate  Sale— Limitation  of  Power.— The  court 
has  no  power  to  vacate  the  sale  other  than  that  conferred  by  section 
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1552  of  the  Code  of  Civil  Procedure,  which  permits  it  to  order  a  new 
sale  when  a  proper  showing  is  made,  as  provided  in  that  section. 
(Id.) 

3.  Conclusiveness  or  Order  of  Sale— Void  Vagatinq  Order.— The 
order  of  sale,  if  not  appealed  from,  is  conclusive  upon  the  heirs; 
and  constructive  notice  thereof  binds  the  whole  world.  An  order 
vacating  the  order  of  sale,  upon  motion  of  the  heirs  for  want  of 
actual  notice  to  them,  and  on  the  ground  that  it  was  not  necessary 
for  the  payment  of  debts,  as  adjudged  by  the  court,— the  order 
remaining  supported  by  an  nnassailed  finding  that  the  sale  was  for 
the  best  interest  of  the  estate,— is  unauthorized  and  void.     (Id.) 

4.  Judgment  Lien— Sale  of  Realty— Purchase  bt  Lienholdeb— Ap- 
plication OF  Payment.— The  holder  of  a  valid  judgment  lien 
against  the  real  estate  of  a  deceased  person  has  the  right  to  peti- 
tion for  an  order  of  sale  of  the  real  estate,  and  having  become  a 
purchaser  at  the  sale,  an  order  confirming  the  sale  and  authorizing 
the  purchaser  to  apply  the  amount  of  the  judgment  claim  in  pay- 
ment of  the  bid,  after  payment  of  the  expenses  of  sale,  is  author- 
ized by  sections  1569  and  1570  of  the  Code  of  Civil  Procedure. 
(Estate  of  Wiley,  301.) 

5.  Execution  not  Essential  to  Lien.— The  levying  of  an  execution 
is  not  essential  to  the  existence  or  continuance  of  the  judgment 
lien,  which  continues  for  two  years,  whether  or  not  execution  has 
been  taken  out.  After  the  death  of  the  judgment  debtor  no  execu- 
tion could  issue.     (Id.) 

6.  Claim  against  Estate— Recovery  of  Judgment— Lien  not  Lost.— 
The  presentation  of  a  claim  against  the  estate  for  the  amount  of  the 
judgment,  and  the  recovery  of  another  judgment  upon  the  rejected 
claim  does  not  merge  the  original  judgment,  nor  destroy  its  lien, 
especially  where  the  lien  is  expressly  reserved  in  the  claim  pf  esentedL 
(Id.) 

7.  Statute  of  Limitations— Suspension  by  Petition.- Where  the 
statute  of  limitations  of  two  years  had  not  expired  when  the  peti- 
tion was  filed  by  the  judgment  lienholder  to  sell  the  real  property 
which  was  the  subject  of  the  lien,  the  filing  of  the  petition  had 
the  effect  to  arrest  the  further  operation  of  the  statute.     (Id.) 

8.  Contest  op  Petition  for  Distribution— Validity  op  Conveyance 
—Order  Granting  New  Trial— Discretion— Conplictino  Evi- 
dence.—Where  the  contest  of  a  petition  of  executors  for  the  distri- 
bution of  the  estate  of  a  deceased  person  involved  the  validity  and 
effect  of  a  contract  and  conveyance  of  a  son  of  the  deceased,  which 
if  valid  would  bar  the  right  of  the  contestants,  it  was  in  the  dis- 
cretion of  the  trial  court  to  grant  a  new  trial  to  the  contestants  on 
the  ground  that  its  finding  that  the  contract  in  question  was  not 
obtained  by  fraud  and  undue  influence  used  by  grantees  thereof,  is 
not  sustained  by  the  evidence;  and  it  appearing  that  the  evidence 
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"  thereupon  was  conflicting,  the  order  must  be  affirmed.     (Estate  of 

I  WicJcersham,  355.) 

9,   Rights  op  Contestants— Will  op  Widow  op  Dbceaskd— Widow '» 

i  Share  in  Estate.— Where  the  contestants  of  the  petition  for  dis- 

(  tribution  are  an  heir  and  the  executrix  of  an  heir  of  the  deceased, 

t  their  rights  to  appear  and  participate  in  the  proceedings  for  dis- 

'  tribution  are  not  affected  by  their  rights  under  the  will  of  the 

widow  of  the  deceased.    The  fact  that  they  may  have  a  right  to  a 

greater  or  less  portion  of  the  estate  of  the  deceased  widow  by  virtue 

of  such  will  than  they  would  have  by  law  does  not  affect  their  right 

of  contest,  of  distribution,  nor  their  right  to  insist  that  the  widow's 

estate  shall  receive  all  of  her  share  in  the  estate  of  the  deceased 

husband  to  which  it  is  entitled.     (Id.) 

10.  Conveyance  bt  Son  to  BEsmuABT  Legatees— Expectant  Intse- 
hsT  IN  Estate  op  Mother— Void  Grant.— A  conveyance  by  a  son 
of  the  deceased  to  the  residuary  legatees  of  his  existing  Interest  in 
the  estate  of  his  deceased  father  operated  to  transfer  such  interest; 
but  in  so  far  as  it  purported  to  convey  his  expectant  interest  in  his 
mother's  estate,  it  was  legally  void,  and  could  not  operate  to  trans- 
fer to  the  grantees  upon  the  death  of  his  mother  the  legal  interest 
of  the  grantor  in  her  estate.    (Id.) 

11.  Contest  op  Will  op  Widow.— The  rights  involved  in  a  contest 
of  the  will  of  the  deceased  widow  cannot  be  prejudged  in  the  settle- 
ment of  the  estate  of  her  deceased  husband.     (Id.) 

12.  Election  op  Widow  to  Take  under  Will— Contest— Fraud- 
Undue  Influence.- The  contestants  of  the  petition  for  distribution 
have  the  right  to  be  heard  upon  their  contest  of  an  election  of 
the  deceased  widow  to  take  under  the  will  of  her  deceased  husband, 
and  her  renunciation  of  all  interest  in  the  community  property,  on 
the  ground  that  it  was  obtained  by  fraud  and  undue  influence.   (Id.) 

13.  Election  Ineffectual- Widow 's  Share  in  Community  Property 
not  Denied.— The  election  of  the  widow  to  take  under  the  will 
rather  than  to  receive  her  moiety  of  the  community  property  was 
ineffectual,  there  being  nothing  in  the  terms  of  the  will  of  the 
deceased  husband  to  indicate  an  intention  on  his  part  to  dispose  of 
the  widow's  share  of  the  community  property,  but  rather  the 
contrary.  The  widow  was  not  put  to  an  election,  and  her  title  to 
one  half  of  the  community  property  remained  unaffected.    (Id.) 

14.  Erroneous  Distribution  to  Widow's  Estate.— The  estate  of  the 
deceased  widow  was  entitled  to  one  half  of  the  community  property, 
and  one  fourth  of  the  remainder  devised  by  her  husband's  will,  and 
it  was  error  to  distribute  to  it  one  fourth  of  the  whole  only.     (Id.) 

15.  Attorneys'  Fees— Allowance  to  Administrators  Sever  ally- 
Liability  OP  Co- administrator.— Where  each  of  two  administrators 
severally  employed  attorneys,  whose  services  were  allowed  in  the 
separate  account  of  each,  and  the  powers  of  one  of  them  was  sua- 


77S  Estates  of  Deceased  Persons. 

ESTATES  OF  DECEASED  PEBSONS  (Continued). 

pended  after  the  settlement  of  his  accounts,  and  it  was  decreed  that 
the  amounts  allowed  to  his  attorneys  should  not  be  paid  until  the 
money  found  to  be  due  from  him  be  paid  to  the  other  administrator,, 
or  paid  into  court  for  the  benefit  of  the  estate,  the  other  administra- 
tor cannot  be  held  liable  in  any  manner  for  the  services  of  the  sus- 
pended administrator,  unless  by  reason  of  such  decree.  (McKee  ▼» 
Soher,  367.) 

16.  Estate  not  Liable.— An  attorney  must  look  to  the  personal  re- 
sponsibility of  the  administrator  who  employs  him,  and  cannot 
hold  the  estate  liable  for  services  rendered  to  the  administrator. 
The  attorney's  fees  and  charges  paid  by  the  administrator  are 
allowed  to  the  administrator,  and  not  to  the  attorney.     (Id.) 

17.  Payment  bt  Aoministratob— Allowance  to  Co-adhinistrator.— 
Where  the  fees  of  the  attorney  have  been  paid  by  the  administrator 
who  employed  him,  they  cannot  be  again  recovered,  and  the  fact  that 
an  allowance  for  attorney's  fees  paid  by  the  suspended  adminis- 
trator was  allowed  in  the  final  account  of  the  co-administrator 
cannot  constitute  a  judgment  in  favor  of  the  attorney  or  entitle 
him  to  recover  the  amount  from  the  co-administrator.    (Id.) 

18.  Construction  op  Code— Estate  of  Widow— Common  Peofeety— 
Deed  from  Husband.— The  provision  of  subdivision  9  of  section 
1386  of  the  Civil  Code,  to  the  effect  that  any  property  belonging  to 
the  estate  of  a  deceased  widow  who  left  no  kindred,  which  was  the 
common  property  of  herself  and  her  deceased  spouse,  "while  such 
spouse  was  living,"  shall  go  to  the  next  of  kin  of  such  deceased 
spouse^  as  therein  indicated,  is  to  be  construed  to  mean  only  such 
common  property  as  was  undisposed  of  at  the  time  of  the  death  of 
her  husband,  and  not  to  include  common  property  deeded  by  the 
husband  to  the  wife,  which  became  her  separate  property.  (Estate 
of  McCauley,  546.) 

19.  Inheritance  by  Nieces.— Under  the  terms  of  subdivision  9  of 
section  1386  of  the  Civil  Code,  the  nieces  of  the  deceased  husband 
may  inherit  from  the  deceased  widow  the  common  property  inherited 
by  her  from  the  deceased  husband,  notwithstanding  there  was  no 
brother  or  sister  of  the  deceased  husband  living  at  the  date  of 
the  widow's  death.     (Id.) 

20.  Charitable  Bequests  to  Corporations— Beduction  Pro  Rata.— 
The  nieces  being  legal  heirs  of  the  deceased  widow,  though  she  left 
no  next  of  kin,  charitable  bequests  to  corporations  should  be 
reduced  pro  rata  under  section  1313  of  the  Civil  Code,  so  as  to 
reduce  the  aggregate  thereof  to  one  third.     (Id.) 

21.  Action  against  Administrator— Services  to  Deceased— Non- 
Payment— Burden  OP  Proof- Finding  of  Payment  not  Sup- 
ported.—In  an  action  against  an  administrator  for  services  Tea- 
dered  to  the  deceased,  the  burden  of  proof  does  not  rest  upon  the 
plaintiff  to  show  non-payment,  but  is  upon  the  defendant  to  prove 
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payment;  and  it  is  error  to  find  payment  merely  because  plaintiff 
does  not  prove  that  the  claim  is  not  paid.     (Stuart  v.  Lord,  672.) 

22.  Bill  op  Exceptions— Supmciknoy  op  Spkcipication.— A  specifica- 
tion in  the  bill  of  exceptions  that  ''the  decision  is  against  law,  in 
this,  that  the  evidence  in  such  action  shows  that  plaintiff  had  been 
paid  nothing  on  account  of  her  work  done  and  services  rendered" 
to  the  defendant's  intestate  "by  said  plaintiff  during  the  years 
1897  and  1898/'  is  a  sufficient  specification  of  insufficiency  of  the 
evidence  to  justify  the  finding  of  payment.     (Id.) 

23.  Fixed  Price  fob  Payment— Support  op  Finding— Admissions  of 
Plaintiff.- A  finding  that  the  plaintiff  rendered  the  services  for  a 
fixed  price  much  less  than  the  alleged  value  of  the  services  is  suf- 
ficiently sustained  l^  proof  of  the  admissions  of  the  plaintiff  to 
that  effect.    (Id.) 

24.  Incompetency  of  PLAiNnrp  to  Contradict  Admissions.- The 
plaintiff  being  incompetent  to  testify  against  an  administrator 
upon  a  claim  or  jlemand  against  the  estate  of  a  deceased  person 
as  to  any  fact  occurring  prior  to  the  death  of  such  person,  is  incom- 
petent to  contradict  the  evidence  of  a  witness  as  to  admissions  made 
by  her  prior  to  such  death.     (Id.) 

See  Mortgage,  14-16;  Pleading,  6;  Trust,  5,  6,  7;  Wills. 

ESTOPPEL.    See  Corporations,  3. 

EVIDENCE.  See  Appeal,  3,  11,  14,  28;  Boundary,  7;  Contract,  5; 
Corporations,  7;  Criminal  Law,  2-5,  8,  22-25,  27-31,  35,  36,  41, 
43,  56;  Estates  of  Deceased  Persons,  21,  24;  Fisheries,  4;  In- 
surance, 1,  2;  Judgment,  2,  6,  7;  Mechanics'  LieDS,  2;  Mort- 
gage, 1,  7;  Negligence,  3,  4,  12;  New  Trial,  2;  Van  Ness  Or- 
dinance, 2;  Water  and  Water  Bights,  2,  6,  8. 

EXCHANGE.    See  Fraud,  6-8. 

EXECUTION. 

1.  IlxEcuTiON  Sale— Successor  in  Interest  of  Debtor— Eight  of  Be- 
DEMPTiON  prom  MORTGAGE.— Under  section  700  of  the  Code  of  Civil 
Procedure,  the  purchaser  at  an  execution  sale  becomes  the  suc- 
cessor in  interest  of  the  judgment  debtor,  whether  his  title  under 
the  certificate  of  sale  be  considered  legal  or  equitable,  and  the 
assignee  of  the  certificate  of  sale  may  redeem  from  a  sale  made 
under  the  foreclosure  of  a  prior  mortgage  executed  by  the  judgment 
debtor,  as  successor  in  interest  of  the  mortgagee.  (Pollard  v.  Har- 
low, 390.) 

2,  Succession  to  Legal  Title— Condition  Subsequent— Effect  of 
Deed.— It  seems  that,  under  section  700  of  the  Code  of  Civil  Pro- 
cedure, the  purchaser  under  execution  sale  acquires  the  legal  title 
of  the  judgment  debtor,  defeasible  upon  condition  subsequent;  and 
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that  the  effect  of  the  sheriff's  deed  ia  not  to  create  a  new  title, 
bnt  is  merely  evidence  that  the  title  of  the  purchaser  has  become 
absolute.     (Id.) 

3.  Certificate  or  Bedemption.— The  certificate  of  redenoiption  need 
not  state  the  capacity  in  which  the  redonption  was  made.  The 
redemption  is  sufficient,  where  the  redemptioner  presented  evidence 
of  title,  paid  the  money  required,  and  received  a  certificate  of  re- 
demption.    (Id.) 

4.  Sale  under  Execution  upon  Justice's  Judoicent— Oom-aterai. 
Attack— Defects  in  Writ— Amendabiutt.— Where  a  sale  of  real 
property  under  execution  from  a  justice's  court  is  collaterally  at- 
tacked for  alleged  defects  in  the  writ,  it  appearing  that  the  execu- 
tion was  issued  by  a  successor  in  office  of  the  justice  who  rendered 
the  judgment,  and  correctly  gives  the  name  of  the  justice  who  ren- 
dered the  judgment,  and  the  names  of  the  parties  thereto,  and  the 
county  in  which  it  was  rendered,  and  states  the  name  of  the  town- 
ship in  the  title  of  the  writ  and  in  the  indorsement  thereupon,  errors 
in  stating  the  number  of  cents  in  the  amount  of  the  judgment,  and 
the  month  in  which  it  was  dated,  and  in  omitting  to  state  the  town- 
ship in  describing  the  judgment,  and  to  fill  a  blank  after  the  word 
"defendant"  in  the  writ,  do  not  vitiate  the  writ  or  the  sale  there- 
under, but  are  amendable,  and  must  be  deemed  amended.  (Brann 
V.  Blum,  644.) 

5.  Action  to  Quiet  Title— Findings  of  Superior  Court— Presump- 
tion.—Where  the  validity  of  the  execution  sale  is  involved  in  an  action 
to  quiet  title  brought  in  the  superior  court,  which  finds  that  the 
summons  was  issued  in  the  justice's  court,  and  was  served  upon 
the  defendant  in  the  action  brought  therein  by  the  constable  of  the 
township,  and  that  thereafter,  on  a  specified  date,  by  an  order 
duly  made  and  given,  the  said  justice  named  duly  rendered  judg- 
ment against  said  defendant  named,  it  will  be  presumed  in  favor 
of  the  findings  that  due  proof  of  the  facts  was  made  to  the 
superior  court.     (Id.) 

6.  Checks— Assignment— Garnishment.— The  delivery  of  an  ordinary 
check  upon  a  bank  for  part  of  the  fund  standing  therein  to  the 
credit  of  the  drawer,  does  not,  prior  to  its  presentation,  operate  as 
an  assignment  of  the  fund  pro  tanto,  and  a  garnishment  of  the 
fund  under  execution  as  belonging  to  the  drawer  will  prevail  over 
all  unpresented  and  unaccepted  checks  previously  drawn  thereupon. 
(Donohoe-Kelly  Banking  Company  v.  Southern  Pacific  Company, 
183.) 

7.  Identity  of  Person— Name  Differently  Spelled— Idem  Sonans 
—Finding.— The  name  Welch  seems  to  be  idem  sonans  with  Welsh; 
and  where  the  given  name  and  middle  initial  are  the  sam^  and  the 
court  finds  that  the  same  person  was  intended  by  each  spelling,  the 
identity  of  the  person  is  clearly  established,  and  there  is  no  variance 
in  the  name  which  is  fatal  to  the  writ  of  execution.     (Id.) 
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8.  Garnishment  xjnder  Judgment  roB  Defendant.— A  defendant  m 
whose  favor  judgment  has  been  rendered  has  the  same  right  of 
garnishment  under  execution  against  the  plaintiff  which  a  plaintiff 
has  under  an  attachment,  or  under  a  judgment  and  execution 
against  the  defendant.    (Id.) 

9.  Notice  or  Garnishment— Name  or  Bank.— A  notice  of  garnish- 
ment served  upon  the  "Donohoe-Kelly  Company,"  instead  of  the 
*  * Donohoe-Kelly  BanMng  Company,"  is  not  void  when  there  is  no- 
pretense  that  it  was  not  served  on  the  right  party  owing  the  debt,, 
and  it  appears  that  the  levy  was  made  as  required  by  law,  and  no 
question  is  made  that  the  corporation  intended  to  be  reached  waa 
the  *  *  Donohoe-Kelly  Banking  Company."     (Id.) 

See  Bankruptcy,  4;  Estates  of  Deceased  Persons,  5. 

EXECUTORS  AND   ADMINISTRATOBS.    See   Estates   of   Deceased 
Persons. 

FEES.    See  Jury  and  Jurors,  2-6. 

FINDINGS.    See  Ejectment;  Mechanics'  Liens,  1,  2,  7;  New  Trial,  1,  2» 

FISHERIES. 

1.  Ocean  Fisheries— Pubuo  Right— Prescription.— The  right  of 
fishery  in  the  waters  of  the  ocean,  whether  in  the  open  sea  or  where- 
the  waters  ebb  and  flow  over  tide-lands,  is  a  public  right,  which  may 
be  exercised  by  any  citizen,  and  is  not,  and  cannot  be,  exclusive,  or 
the  subject  of  title  by  prescription,  no  matter  by  whom  or  for  what 
length  of  time  it  may  have  been  exercised.  (Pacific  Steam  Whaling 
Company  v.  Alaska  Packers'  Association,  632.) 

2.  Forcible  Exclusion  of  Plaintift.- Sufficient  reason  appears  for 
plaintiff  to  desist  from  an  attempt  to  exercise  the  common  right  of 
fishery  with  the  defendant  in  fishing-grounds  used  and  occupied  by^ 
the  defendant,  where  the  declarations  of  the  defendant's  agent  were 
such  as  would  satisfy  a  reasonable  man  that  further  attempts  to^ 
fish  therein  would  be  met  and  frustrated  by  force.    (Id.) 

3.  Damages  for  Exclusion— Loss  of  Profits.— The  plaintiff  is  en- 
titled to  introduce  evidence  upon  the  question  of  actual  damages  for 
its  exclusion  from  such  fishing-grounds,  tending  to  show  how  many 
fish  plaintiff  could  with  reasonable  probability  have  taken  from 
the  fishing-grounds  in  question,  if  plaintiff  had  not  been  excluded 
therefrom  by  the  unlawful  acts  of  the  defendant,  and  to  show  th& 
value  of  such  fish  and  the  profits  which  would  reasonably  have 
accrued  to  the  plaintiff  from  the  fish  when  canned.  The  profits  thus 
sought  to  be  proved  were  not  so  remote,  uncertain,  prospective,  or 
conjectural  as  to  be  beyond  the  range  of  legitimate  damages.     (Id.) 

4.  Punitive  Damages— Intention  of  Defendant— Improper  Ex- 
clusion OF  Evidence.— Upon  the  question  of  punitive  damages,  it 
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was  improper  to  exclude  evidence  offered  hj  the  defendant  for 
the  purpose  of  showing  the  intent  and  motive  with  which  defend- 
ant did  the  acts  complained  of,  and  that  they  were  not  done 
malicionslj,  but  with  a  bona  fide  belief  in  its  asserted  title  to  the 
fisheries  in  question,  and  in  a  bona  fide  attempt  to  protect  what  was 
believed  to  be  its  property.  Such  intention  and  motive  could  be 
properly  shown  by  the  officers  and  governing  body  of  the  defendant 
corporation,  which  was  not  precluded  from  giving  such  evidence 
because  it  had  denied  in  its  answer  that  it  had  committed  the 
alleged  acts.    (Id.) 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Forcible  Entry  and  Detainer.— Although  an  entry  upon  land  law- 
fully in  possession  of  the  plaintiff  was  peaceably  made,  the  sub- 
sequent exclusion  of  the  plaintiff,  by  force  and  threats,  constitutes 
a  forcible  entry  under  the  statute.     (Kerr  v.  O'Keefe,  415.) 

2.  Pleading— Single  Count— Demurrer— Uncertainty.— The  com- 
plaint in  an  action  for  forcible  entry  and  detainer  is  not  demurrable 
because  it  alleges  the  defendant's  unlawful  entry  and  forcible  exclu- 
sion of  the  plaintiff  and  a  forcible  detainer  of  the  premises' in  one 
count;  and  where  the  record  shows  that  the  overruling  of  a  demurrer 
for  uncertainty  was  without  substantial  injury  to  the  appellant,  the 
uncertainty  will  not  justify  a  reversal  of  the  judgment.     (Id.) 

3.  Improper  Defenses— Eight  of  Entry— Lease— Crop  Mortgage.— 
Under  the  code  all  entries  on  the  actual  possession  of  another  artt 
unlawful ;  and  the  question  of  good  or  bad  faith  on  the  part  of  the 
defendant  is  not  involved.  The  defendant  cannot  justify  such  entiy 
under  a  lease  giving  a  right  of  entry  for  rent  due  and  unpaid,  nor 
under  a  crop  mortgage  part  due  giving  such  right  of  entry;  and 
defenses  under  them  were  properly  stricken  from  the  answer.    (Id.) 

FRAUD. 

1.  Trust— Fraudulent  Accounting— Ignorance  of  Beneficiary- 
Suit  IN  Equity.— The  trustees  under  a  will  who,  with  intent  to 
defraud  an  absent  beneficiary,  present  a  false  account  to  the  court, 
and  secure  its  settlement  as  presented,  are  guilty  of  a  fraud  ex- 
trinsic to  the  case  upon  the  court,  as  well  as  upon  the  beneficiary; 
and  the  beneficiary,  who  had  ne  knowledge  of  the  fraud  until  after 
the  expiration  of  the  time  limited  for  moving  to  vacate  the  order 
of  settlement  or  for  appealing  therefrom,  may  maintain  a  suit  in 
equity  to  compel  the  tnistees  to  pay  to  her  the  amount  of  which 
she  had  been  defrauded  by  the  settlement.   (Aldrich  v.  Barton,  220.) 

2.  Fraudulent  Transfer  by  Insolvent  Debtor— Action  by  Creditors 
—Complaint  in  Intervention  by  Assignee— DEMURRBR.—In  an 
action  by  creditors  to  set  aside  a  fraudulent  transfer  made  by  an 
insolvent  debtor,  a  complaint  in  intervention  by  the  assignee  of  the 
insolvent  alleging  that  the  property  was  transferred  by  the  insolvent 
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to  the  defendant  without  any  consideration;  that  the  transfer  waa 
merely  a  fraudulent  pretense,  and  was  made  secretly  and  out  of  the 
usual  course  of  business;  that  the  property  was  taken  and  received 
by  the  defendant  with  full  knowledge  of  the  intent  to  hinder  and 
defraud  the  creditors  of  the  said  insolvent;  and  that  defendant  had 
received  from  the  collection  of  accounts  and  choses  in  action  so 
assigned  to  him  a  specified  sum,— conceding  that  it  would  be  subject 
to  a  special  demurrer  upon  some  particular  gronnds,~is  nevertheless 
good  as  against  a  general  demurrer.     (Ck>oper  y.  Nolan,  248.) 

8.  Void  Transfsb— Bboove&y  bt  Assiqnee.— The  facts  alleged  by 
the  assignee  in  insolvency  and  found  by  the  court  render  the  transfer 
absolutely  void,  and  the  property  in  the  hands  of  the  defendant  may 
be  recovered  by  the  assignee  in  insolvency,  and  applied  towards  the 
payment  of  the  creditors  of  the  insolvent.     (Id.) 

4.  Unauthorized  Part  op  Judgment— Arrest  op  Dependant.— That 
portion  of  the  judgment  in  favor  of  the  assignee  which  ordered  the 
sheriff  to  arrest  the  defendant  and  retain  him  under  arrest  in  the 
county  jail  until  he  shall  have  paid  to  the  assignee  the  sum  collected 
by  him,  or  until  further  order  of  the  court,  is  without  authority 
of  law.    (Id.) 

6.  Ability  to  Comply  With  Judgment— Right  to  be  Heard.— The 
defendant  has  a  right  to  be  heard  upon  the  question  of  his  ability 
to  comply  with  the  judgment  and  direction  of  the  court  to  pay  over 
the  money  to  the  assignee  in  case  he  should  fail  to  comply  therewith, 
and  should  be  cited  to  show  cause  of  his  non-compliance  therewith 
before  he  can  be  condemned  to  priaon.  If  unable  to  comply,  he  can- 
not be  imprisoned.     (Id.) 

6.  Exchange  op  Land— Agreement  to  Pay  Mortgage— Statute  op 
Limitations— REsci8SiON—MisTAKE.—Upon  a  contract  for  the  ex- 
change of  unencumbered  land  of  the  defendant  for  a  mortgaged 
house  and  lot  of  the  plaintiff,  the  encumbrance  upon  which  the  de- 
fendant agreed  to  assume  and  pay,  where  it  was  understood  and 
believed  by  both  parties  at  the  time  of  the  contract  that  the  mort- 
gage was  a  valid  subsisting  lien;  but  the  defendant,  with  knowledge 
that  it  was  barred  by  the  statute  of  limitations  before  the  deeds 
were  exchanged,  took  a  deed  in  his  wife's  name,  subject  to  the 
mortgage,  -with  the  intention  never  to  pay  the  same,  the  plaintiff, 
who  then  still  labored  under  the  original  mistake,  is  entitled  to 
rescind  the  exchange  for  the  fraud  of  the  defendant,  as  well  as  on 
the  ground  of  mistake,  whether  the  mistake  be  considered  as  one 
of  law  or  of  fact.     (Hartwig  v.  Clark,  668.) 

7.  Tnjury  to  Plaintipp— Finding— Failure  op  Consideration.— 
The  plaintiff  must  be  deemed  injured  by  the  failure  of  the  defendant 
to  fulfill  his  agreement  to  pay  the  debt  honestly  owed  by  the  plain- 
tiff, regardless  of  the  fact  that  the  plaintiff  might  evade  his  obliga- 
tion. But,  upon  the  finding  that  the  payment  of  the  mortgage  waa 
an  essential  part  of  the  consideration  for  the  exchange,  the  refusal 
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of  the  defendant  to  pay  it  was  a  failure  of  consideration,  for  which 
the  plaintiff  is  entitled  to  rescind  the  exchange.     (Id.) 

8.  Laches— Prompt  Action  upon  Discovert— Demand  for  Rescis- 
sion.—The  plaintiff  was  not  guilty  of  laches  where  an  action  was 
brought  to  rescind  the  exchange  on  the  same  day  on  which  the 
plaintiff  first  ascertained  that  defendant  would  not  pay  the  note 
to  the  mortgagee.  Such  action,  though  afterwards  dismissed, 
operated  as  a  demand  for  rescission,  and  where  the  present  suit 
was  brought  on  the  day  of  such  dismissal,  there  was  no  intervening 
laches.    (Id.) 

9.  Loan  of  Monet  for  Purchase  of  Cattle— Equitable  Lien— Pur- 
chase WITH  Trust  Funds— Enforcement  of  Lien.— Where  one  of 
the  defendants  borrowed  money  from  the  plaintiff  bank  for  the- 
purpose  of  purchasing  a  band  of  cattle,  falsely  and  fraudulently 
representing  that  the  same  could  be  immediately  sold  at  a  large- 
profit,  and  promising  to  repay  the  money  with  a  share  in  the  profits, 
but  only  returned  part  thereof,  upon  a  sale  without  profit,  and 
fraudulently  placed  the  money  retained  by  him  in  a  fiduciary 
capacity  in  the  name  of  his  wife,  made  a  co-defendant,  who,  with 
knowledge  of  the  facts,  bought  real  estate  in  her  own  name  from 
the  trust  fund,  the  plaintiff,  by  the  terms  of  the  contract,  had  an 
equitable  lien  upon  the  cattle  purchased,  and  may  enforce  a  lien 
against  the  property  so  purchased  with  his  money.  (Citizens'  Bank 
of  Paso  Robles  v.  Rucker,  606.) 

10.  AcnoN  FOR  Monet— Judgments— Lien  not  Affected.- The  right 
to  enforce  the  lien  upon  the  property  purchased  with  plaintiff 's  money 
was  not  affected  by  an  action  brought  by  the  lender  against  the 
borrower  and  the  obtaining  of  judgment  therefor  against  him.    (Id.) 

11.  Discharge  in  Insolvenct— Claim.— The  right  of  action  to  enforce 
the  lien  against  the  property  purchased  by  the  wife  cannot  be 
affected  by  the  discharge  of  the  borrower  in  insolvency,  and  the 
filing  of  a  claim  by  the  lender  against  the  insolvent  estate,  where- 
such  property  was  not  treated  as  any  part  of  his  estate.     (Id.) 

12.  Debt  Created  bt  Fraud— Trust  Fund.— The  debt  having  been 
created  by  fraud,  the  money  arising  from  the  proceeds  of  the  sale 
which  should  have  been  returned,  and  was  held  in  trust,  could 
not  be  affected  by  the  discharge  of  the  borrower  in  insolvency;  and 
the  character  of  the  original  debt  may  be  determined,  notwithstand- 
iDg  the  judgment  recovered  thereupon.     (Id.) 

Bee  Estates  of  Deceased  Persons,  12;  Guardian  and  Ward,  5,  6; 
Husband  and  Wife,  1;  Municipal  Corporations,  6. 

GARNISHMENT.    See  Execution,  6-9. 

GIFT.     See  Check;  Jury  and  Jurors,  3. 

GRANT.    See  Boundary;  Deed. 

GUARANTY.     See  Surety. 
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GUABDIAN  AND  WARD. 

1.  Citation— Order  tor  Publication— Jurisdiction.— Where  an  order 
for  the  publication  of  a  citation  on  a  guardian  to  account  recites 
that  a  citation  previously  issued  had  not  been  and  could  not  be  per- 
sonally served,  and  that  time  did  not  remain  to  make  publication 
before  the  return  day,  and  directs  the  issuance  and  publication  of  a 
new  citation,  the  fact  that  such  new  citation  was  not  actually  issued 
by  the  clerk  until  after  the  order  for  publication  was  made  is  not 
such  an  irregularity  as  to  deprive  the  court  of  jurisdiction,  provided 
it  was  issued  before  the  publication  was  commenced.  (Heisen  ▼• 
Smith,  216.) 

2.  Citation  to  Beport.— A  citation  issued  after  the  ward  had  become 
of  age,  directing  the  guardian  to  make  a  "report"  of  his  admin- 
istration, will  be  construed  as  equivalent  to  a  direction  to  him  to 
render  a  final  account.     (Id.) 

3.  Omission  of  Seal  from  Publication.— The  omission  of  the  word 
*  * '  seal ' '  in  the  copy  of  the  citation  as  published  is  immaterial  where 

the  certificate  of  the  clerk  contained  in  the  published  copy  shows 
that  the  seal  was  attached  to  the  original.     (Id.) 

4.  Publication  in  Sunday  Paper.— The  jurisdiction  of  the  court  is 
not  affected  by  the  fact  that  the  citation  was  published  in  a  weekly 
newspaper  issued  only  on  Sundays.  Such  publication  is  a  minis- 
terial act,  and  not  the  transaction  of  "judicial  business"  within 
the  meaning  of  the  prohibition  contained  in  section  134  of  the  Code 
of  Civil  Procedure.     (Id.) 

5.  Fraud  in  Procuring  Settlement— Jurisdiction  of  Equity— Ac- 
counting.-Where  a  decree  settling  the  final  account  of  the  guardian 
of  an  incompetent  person  was  procured  by  fraudulent  concealment 
of  moneys  misappropriated  by  the  guardian,  and  fraudulent  mis- 
representation to  the  court  that  he  had  made  advances  to  the  estate, 
equity  has  jurisdiction  to  afford  relief  and  compel  a  full  and  just 
accounting.     (Silva  v.  Santos,  536.) 

6.  Pleading— Sufficiency  of  Complaint.— The  complaint  in  equity  ia 
not  uncertain  as  to  whether  the  accounting  was  sought  for 
money  received  while  acting  as  guardian,  or  after  his  guardianship 
closed,  where  it  clearly  appears  that  the  money  alleged  to  have 
been  fraudulently  obtained  came  to  his  hands  as  guardian;  and 
there  is  no  misjoinder  of  causes  of  action  where  the  facts  alleged  all 
relate  to  the  transactions  of  the  guardian  in  managing  the  estate, 
and  in  failing  as  such  guardian  to  perform  his  duties  in  the  par- 
ticulars alleged.     (Id.) 

See  Assignment. 

HABEAS    CORPUS. 

Petition  for  Writ— Detention  of  Petitioner  in  State  Hospital.— A 
person  alleging  that  he  is  illegally  restrained  of  his  liberty  by  the 
CXXXVIII.  Cal.~50 
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medical  Buperintendent  of  a  state  hospital  has  the  right  to  petition 
for  a  writ  of  habeas  corpus  in  his  own  behalf,  and  his  petition 
should  be  heard  the  same  as  if  an  application  had  been  made  in 
his  behalf  by  a  friend  or  relative.    (Matter  of  Everett,  490.) 
See  Criminal  Law,  JU 

HOMESTEAD. 

1.  Void  Mortgage  by  Wife— Conveyance  from  Husband  to  Wife.— 
A  mortgage  upon  the  homestead  by  the  wife  alone  is  void,  and 
will  not  be  validated  by  a  subsequent  dissolution  of  the  marriage 
or  termination  of  the  homestead;  and,  being  a  nullity,  is  not  affected 
by  a  subsequent  conveyance  of  the  homestead  by  the  husband  to  the 
wife,  and  the  title  thus  acquired  by  the  wife  subsequent  to  the 
mortgage  cannot  inure  to  the  mortgagee  as  security  for  the  debt. 
(Lange  v.  Geiser,  682.) 

2.  Pleading— Demurrer— Refusal  to  Answer— Equitable  Defense. 
— If  there  are  eqmtable  considerations  meriting  the  attention  of  the 
court,  and  sufficient  to  warrant  the  withholding  from  plaintiff  of 
the  decree  which  she  seeks,  those  considerations  must  be  presented 
by  answer,  and  not  by  demurrer,  when  they  do  not  appear  on  the 
face  of  the  complaint.  Where  the  defendant,  when  his  demurrer  was 
overruled,  refused  to  answer  and  allowed  judgment  to  be  taken 
against  him,  it  cannot  be  objected  upon  appeal  that  equity  will  not 
aid  the  plaintiff  in  decreeing  the  mortgage  to  be  void,  without 
restoration  of  the  consideration  received  by  her.    (Id.) 

See  Injunction,  3. 

HOSPITAL. 

1.  Privatb  Hospital— Mutual  Benefit  Society— Liability  for  Neg- 
ligence OF  Surgeon.- An  incorporated  society  conducting  a  private 
hospital  for  the  mutual  benefit  of  its  members,  which  treats  sick 
members  in  consideration  of  payment  of  dues,  and  receives  other 
sick  patients  for  an  agreed  compensation,  is  liable  to  one  of  the 
latter  for  damages  caused  by  the  negligence  of  a  surgeon  employed 
at  the  hospital  at  a  salary  paid  by  the  society.  (Brown  v.  La 
So<d6t6  Fran^ise  de  Bient'aisance  Mutuelle,  475.) 

•2.  Charity— By-Laws.— By-laws  of  the  society  providing  for  charity 
as  one  of  the  aims  of  the  hospital  does  not  render  it  a  charitable 
society,  where  there  is  nothing  in  them  requiring  the  application  of 
the  funds  of  the  society  to  charitable  purposes,  and  the  funds  con- 
tributed by  the  members  are,  beneficially,  their  own  property.    (Id.) 

3.  Change  of  By-Laws.— Where  the  by-laws  are  changed  so  as  to 
cease  to  provide  for  charity,  the  former  by-laws  must  be  regarded  as 
superseded  by  the  latter.    (Id.) 

See  Habeas  Corpus;  Insane  Persons. 
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HUSBAND   AND   WIFE. 

1.  AcnoN  ON  NoTB  —  Default  Judgment  aqainst  Wife  —  Fraud 
or  HusBAND—MonoN  to  Vacate  Judgment.— In  an  action  upon 
a  note  ezeeuted  by  a  husband  and  wife,  where  the  wife's  affidavit 
on  motion  to  set  aside  a  default  judgment  shows  without  substantial 
contradiction  that  she  intrusted  her  defense  to  her  husband,  who 
undertook  to  conduct  it,  but  acting  in  collusion  with  the  plaintiff, 
and  with  malicious  intent  towards  her  (to  whom  he  had  become 
hostile),  designedly  suffered  her  default  to  be  taken,  while  she, 
relying  upon  him,  gave  no  personal  attention  to  the  proceedings, 
and  had  no  notice  of  them  until  the  execution  was  about  to  be 
levied  upon  her  property,  and  such  affidavit  was  accompanied  by  an 
affidavit  of  merits,  in  due  form,  the  motion  should  have  been  granted. 
(Bauer's  Law  and  Collection  Company  v.  QUleran,  352.) 

2.  Erroneous  Order  Denying  Motion— Suspicion  as  to  Attidatit 
OF  Merits—Order  for  Examination.— It  was  error  for  the  court, 
upon  suspicion  of  the  truth  of  the  affidavit  of  merits,  to  require  her 
attorney  to  bring  her  into  court  to  be  examined  as  to  whether  she 
owed  any  of  the  money  or  not,  and  to  deny  the  motion,  on  the 
counsel  declining  to  produce  her.     (Id.) 

3.  Conclusiveness  of  Affidavit  of  Merits.— The  affidavit  of  merits 
need  not  disclose  the  facts  constituting  the  defense,  nor  can  it  be 
contradicted,  or  the  merits  of  the  case  tried,  on  the  hearing  of  the 
motion.  There  may  be  other  defenses  to  a  note  besides  a  denial 
of  signature,  and  the  court  was  not  justified  in  departing  from  the 
regular  course,  because  the  wife's  name  was  signed  to  the  note. 
(Id.) 

4.  Replevin— Separate  Property  of  Wife— Question  of  Fact— Ap- 
peal.—In  an  action  of  replevin  brought  by  a  married  woman  to 
recover  her  separate  property  from  an  officer  who  had  levied  there- 
upon to  satisfy  the  debts  of  her  husband,  the  question  whether  the 
property  was  her  separate  property  is  a  question  of  fact  for  the  trial 
court;  and  upon  appeal  from  its  judgment  for  the  plaintiff,  this 
court  cannot  pass  upon  the  credibility  of  the  evidence,  nor  its  in- 
herent improbability,  and  can  only  consider  whether  there  is  sub- 
stantial evidence  sufficient  to  support  the  finding.  (Bichey  v.  Haley, 
441.) 

5.  Testimony  of  Husband  and  Wife— Scrutiny— Presumption.— 
Where  the  evidence^  in  such  case,  to  establish  the  separate  property 
of  the  wife,  is  that  only  of  the  husband  and  wife,  it  should  be  care- 
fully scrutinized,  and  should  be  of  such  a  nature  as  clearly  to  show 
the  separate  character  of  the  property;  but  it  will  be  presumed 
upon  appeal  that  such  scrutiny  was  carefully  exercised,  and  that 
the  finding  is  correct,  where  sufficient  testimony  appears  to  sup- 
port it.    (Id.) 

H.  Proof  of  Verified  Claim— Pleadings— Admission  of  Demand- 
Denial  OF  Title.— It  cannot  be  urged  upon  appeal  for  the  first  time 
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that  there  was  no  proof  of  the  service  of  the  yerified  elaim,  required 
by  section  689  of  the  Code  of  Civil  Procedure,  where  the  allegation 
of  demand  in  the  complaint  is  not  denied  in  the  answer,  and  it 
appears,  by  the  answer  denying  plaintiff's  titie  and  alleging  titie 
in  her  husband,  that  any  kind  of  a  demand  would  have  been  un- 
availing.    (Id.) 

7.  Contract  of  Sale  to  Wipe— Community  Pbopbrtt— Void  Deed 
OF  Wife— Assignment— Peesumption.— The  presumption  of  sep- 
arate property  arising  under  a  conveyance  to  a  married  woman  in 
favor  of  a  bona  fide  purchaser  from  her,  by  the  terms  of  section 
164  of  the  Civil  Code,  has  no  application  to  a  mere  contract  of  sale 
in  favor  of  a  married  woman;  and  a  conveyance  by  her  of  the  lot 
contracted  for  can  at  most  only  operate  as  an  assignment  of  the 
contract,  and  is  void  where  the  payments  made  were  from  com- 
munity funds.  Where  the  grantee  paid  no  part  of  the  unpaid 
purchase  money,  and  the  residue  thereof  was  wholly  paid  by  the 
husband,  after  subsequent  assignment  of  the  contract  by  the  wife 
to  the  husband,  the  husband  is  entitled  to  receive  the  conveyance 
of  title  from  the  vendor,  or  his  heirs,  to  the  exclusion  of  the  wife's 
grantee.     (Peiser  v.  Bradbury,  570.) 

8.  Possession  of  Husband— Adverse  Possession.— Where  the  hus- 
band has  been  continuously  in  possession  of  the  purchased  lot  during 
all  of  the  times  mentioned  in  his  complaint,  the  grantee  of  the  wife 
could  not  have  acquired  title  thereto  under  the  wife's  deed  by 
adverse  possession.     (Id.) 

See  Estate?  of  Deceased  Persons,  18-20;  Homestead;  Trust,  1-4. 

INJUNCTION. 

1.  Proceedings  in  Land  Department  —  Certifioate  of  Purchass 
FROM  State— Title  not  Shown— Pleadino—Genbrai<  Demurrer. 
—A  complaint  in  an  action  for  an  injunction  to  restrain  the  de- 
fendants from  mining  upon  certain  lands  claimed  by  the  plaintiff 
as  agricultural  under  a  certificate  of  purchase  from  the  state, 
pending  proceedings  instituted  in  the  United  States  land  office  to 
determine  whether  the  land  is  agricultural  or  mineral,  which  shows 
that  the  lands  claimed  are  not  school  lands,  and  does  not  aver  that 
they  have  been  listed  to  the  state  as  lieu  lands,  does  not  show  any 
title,  and  is  subject  to  a  general  demurrer  for  failure  to  state  a 
cause  of  action.     (Allen  v.  Pedro,  202.) 

2.  Case  Affirmed.— The  case  of  Allen  v.  Pedro,  136  Cal.  1,  affirmed 
and  applied.     (Id.) 

8.  Former  Adjudication— Injunction  to  Restrain  Sale— Parties. — 
Where  the  right  of  a  third  person  to  have  premises  sold  to  satisfy 
a  lien  has  been  directly  adjudicated  against  the  plaintiff,  she  can- 
not avail  herself  of  any  matter  which  she  might  have  pleaded  in 
defense  of  the  action  to  foreclose  the  lien,  and  cannot  enjoin  the 
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Bheiiif  from  making  the  sale  on  the  ground  that  the  premises  in 
question  were  her  homestead  when  the  action  was  commenced,  to  the 
prejudice  of  the  plaintiff  in  the  former  suit,  who  is  not  made  a 
partj  to  the  action  for  the  injunction.    (Bucker  ▼.  Langf ord,  611.) 
Bee  Deed,  1. 

INSANE    PERSONS. 

1.  Napa  State  Hospital  —  Capacitt  of  Trbasukxb  to  Sue.  —  The 
treasurer,  in  the  name  of  the  Napa  State  Hospital,  has  legal  capacitj 
to  sue  upon  any  cause  of  action  accruing  to  the  hospital,  under  the 
act  of  1897.     (Napa  State  Hospital  ▼.  County  of  Yuba,  378.) 

2.  Support  of  Insane  Criminals— Cause  of  Action  of  Stats  Asy- 
lum "Accruing''  to  State  Hospital.— The  Napa  State  Hospital 
is  vested,  by  the  terms  of  the  act  of  1897  creating  it,  with  all  prop- 
erty then  belonging  to  the  Napa  State  Asylum  for  the  Insane;  and  a 
cause  of  action  then  existing  in  favor  of  the  state  asylum,  for  the 
support  of  insane  criminals  committed  by  the  superior  court  of  a 
county  to  the  asylum,  must  be  deemed  to  be  "accruing"  to  the 
state  hospital,  when  it  ceased  to  be  the  property  of  the  asylum, 
and  became  the  property  of  the  hospital.    (Id.) 

3.  Case  Criticised  and  Limited.— The  case  of  Napa  State  Hospital  t. 
Flaherty,  134  Cal.  315,  is  criticised  and  limited,  and  held  not  to  be 
controlling  authority  in  the  present  case.     (Id.) 

4.  Code  Provision— Liability  of  County  to  Support  Insane  Crim- 
inals—Constitutional Law.— The  provision  of  section  1373  of  the 
Political  Code,  making  the  county  chargeable  with  the  support  of 
insane  criminals  committed  there  after  the  verdict  of  a  jury 
establishing  their  insanity,  is  not  a  special  law  prohibited  by  section 
25  of  article  IV  of  the  constitution,  and  does  not  violate  section 
2  of  article  I,  requiring  laws  of  a  general  nature  to  have  a  uniform 
operation;  but  is  constitutional  and  valid.     (Id.) 

5.  Provision  not  Repealed.- The  provision  of  section  1373  of  the 
Political  Code  is  not  repealed  by  the  Insanity  Act  of  1897  nor  by 
any  of  the  various  County  Government  Acts.     (Id.) 

See  Criminal  Law,  54. 

INSOLVENCY.    See  Bankruptcy;  Corporations,  8-11;  Fraud,  1-5,  11, 12. 

INSTRUCTIONS. 

Action  for  Services  —  Reasonable  Value  —  Requested  Instruction 
Outside  of  Issues.— In  an  action  for  services  rendered  by  an 
attorney  where  the  only  issues  joined  related  to  the  reasonable 
value  of  the  services,  a  requested  instruction  as  to  the  employment 
of  an  attorney  being  an  entire  contract,  under  which,  if  broken  by 
the  attorney  in  such  manner  as  to  make  the  relation  of  attorney  and 
client  no  longer  possible,  the  attorney  is  not  entitled  to  compensa* 
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tion,  is  outaide  of  the  issues^  and  where  it  was  wholly  inapplicable 
to  the  evidenee,  it  was  properlj  rejected.     (Cahill  y.  Baird,  690.) 
Bee  Appeal,  8;  Criminal  Law,  19-21,  26,  29,  34,  37,  89,  45,  46,  52, 
54;  Insurance,  8;  Negligence,  6,  11,  13,  16,  17,  22;  Nuisance. 

INSUBANCE. 

1.  Lot  Insueance— Action  upon  Pouot— Proof  of  Dsath—Suicidb 
^CntouMSTANTiAL  £viDKN(»— QussTiON  FOR  JUBT.— In  an  actioD 
upon  a  policy  of  life  insurance,  where  proof  of  the  death  of  the 
insured  prior  to  the  date  of  an  annual  pronium  is  in  issue,  it  may 
be  proved  by  circumstantial  evidence  short  of  a  demonstration. 
Proof  of  suicide  is  proof  of  death,  and  where  the  circumstances  indi- 
cate a  suicide  it  is  a  question  of  fact  for  the  determination  of  the 
jury.  (Rogers  ▼.  Manhattan  life  Insurance  Company  of  New  York, 
285.) 

2.  Evidence  —  Circumstances  Indicating  Suicide  —  Letters  Ex- 
pressing Intention— Res  Qest^c.— Where  the  proof  of  death,  in 
such  action,  consisted  of  circumstantial  evidence,  indicating  the  sui- 
cide of  the  deceased  in  disappearing  from  a  steamer  at  night,  leav- 
ing his  coat  and  hat  and  valise,  and  a  letter  to  the  captain  in  his 
stateroom  expressing  his  intention  to  go  over  the  side  of  the  steamer, 
and  so  get  rid  of  the  trials  and  troubles  of  life  and  avoid  a  funeral, 
such  letter  is  admissible  in  evidence  as  part  of  the  reg  gestw,  and 
is  not  objectionable  on  the  ground  that  it  is  self-serving.    (Id.) 

8.  Instructions  —  Improper  Requests.— Instructions  requested  by 
the  defendant  which  assumed  facts  in  dispute,  or  which  were  not 
germane  to  the  evidence,  were  properly  refused.     (Id.) 

4.  Interest— Proofs  of  Death.— Where  the  policy  was  payable  upon 
the  receipt  of  satisfactory  proofs  of  death,  and  no  waiver  appears 
of  the  proofs  of  death,  and  the  fact  of  death  was  not  admitted  but 
disputed,  interest  can  only  be  allowed  from  the  time  of  the  making 
of  such  proofs.     (Id.) 

5.  Mutual  Insurance  Company- Cancellation  of  Mortgage— Im- 
proper Substitution  of  Security— Want  of  Consideration.— The 
owner  of  property  upon  which  a  mortgage  for  five  thousand  dollars 
has  been  given  to  a  mutual  insurance  company  on  the  assessment 
plan,  merely  for  its  accommodation,  and  for  the  purpose  of  being 
improperly  substituted  as  security  in  lieu  of  the  five  thousand  dollars 
required  by  the  statute  to  be  paid  by  at  least  two  hundred  persons 
who  have  applied  in  writing  for  membership  therein,  which  mortgage 
has  been  transferred  to  the  state  treasurer,  is  entitled  to  have  the 
mortgage  canceled,  as  a  cloud  upon  his  title,  where  it  appears  that 
the  corporation  has  been  refused  a  license  to  do  business,  and  has 
transacted  no  business,  and  has  no  moneys,  securities,  or  outstand- 
ing contracts,  and  that  the  mortgage  is  wholly  without  considera- 
tion.    (Stevens  v.  Reeves,  678.) 

See  Vendor  and  Vendee,  6,  7. 
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INTEBEST.    See  Insurance^  4. 

JUDGMENT. 

!•  Location  of  Ditch— Absolute  Veritt— Punishment  vob  <}on- 
TBMPT— Lack  of  Jubisdiction— Writ  of  Revdew.—A  judgment 
determining  that  the  north  bank  of  a  certain  ditch  is  on  the  south 
line  of  the  north  half  of  a  special  quarter  section,  and  that  the 
petitioner  owns  all  of  the  land  lying  north  thereof,  imports  absolute 
▼erity  as  to  the  location  of  the  ditch,  and  as  to  the  rights  of  the 
parties  relative  thereto.  The  court  is  without  jurisdiction  to  hold 
the  petitioner  guilty  of  contempt  by  reason  of  interference  with  a 
ditch  situated  upon  petitioner's  land,  at  a  point  outside  of  the 
lines  of  the  ditch  defined  in  the  judgment;  and  a  writ  will  issue  upon 
petitioner's  application  to  review  the""  proceedings  in  ihe  matter 
of  such  contempt.    (Wishon  v.  Superior  Court  of  Tulare  CJounty,  73.) 

2.  Pabol  Evidxnce.— The  court  was  not  at  liberty  to  receive  parol 
evidence  for  the  purpose  of  showing  that  the  judgment  might  have 
located  the  ditch  in  a  different  position,  or  that  the  description  of 
said  ditch  in  the  said  judgment  is  not  absolutely  accurate.    (Id.) 

8.  E<)uity~-Enfobcemsnt  of  Judokxnt  Lien.— Equity  will  enforce  a 
judgment  lien  where  there  is  no  other  adequate  remedy,  or  where 
the  judgment  lienholder  is  made  a  party  defendant  in  an  action 
to  foreclose  a  prior  mortgage.  (Hibernia  Savings  and  Loan  Society 
y.  London  and  Lancashire  Fire  Insurance  Company,  257.) 

4.  Answeb  in  Fobeclosube  Suit— Peayeb  fob  Affibmative  Belief— 
Cboss-Comflaint.— An  answer  by  the  holder  of  the  judgment  lien 
in  an  action  to  foreclose  a  prior  mortgage  containing  a  prayer  for 
af&rmative  relief,  which  was  duly  served  on  all  the  eo-defendants 
as  well  as  upon  the  plaintiff,  must  be  regarded  as  a  cross-complaint; 
and  where  the  rights  of  the  co-defendants  were  all  subject  to  the 
judgment  lien,  it  was  properly  foreclosed  as  against  them.    (Id.) 

5.  Action  on  Fobeion  Justice's  Judgment— Conclusiveness— De- 
fense OF  Payment.— In  an  action  on  a  judgment  rendered  in  a 
justice's  court  of  another  state^  the  judgment  is  condusiye  against 
all  defenses  which  might  have  been  urged  in  the  justice's  court; 
and  a  defense  cannot  be  allowed  that  the  notes  sued  upon  in  the 
justice's  court  had  been  paid  before  the  judgment  was  rendered. 
Banister  v.  Campbell,  455.) 

6.  Jubisdiction  of  Justice's  Coubt— Deposition  of  Justice.— Under 
section  1922,  it  was  proper  to  receive  the  deposition  of  the  justice 
who  rendered  the  judgment  showing  the  creation  and  jurisdiction 
of  the  justice's  cottrt,  in  conformity  with  the  act  of  the  state 
providing  for'its  creation.     (Id.) 

7.  Objection  to  Deposition— Best  Evidence— Cbeation  of  Coubt.— 
An  objection  to  the  deposition  of  the  justice  that  the  testimony 
was  irrelevant,  imcompetent,  and  immaterial,  does  not  include  the 
objection  that  it  was  not  the  best  evidence  of  the  creation  of  the 
justice's  court.    (Id.) 
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8.  Motion  to  Vacate— Conflicting  Afkdavits— Bevhw  upon  Af- 
PEAL. — The  decision  of  the  trial  court  upon  a  motion  to  vacate  a 
judgment  of  dismissal  of  an  action,  where  the  afadavits  were  con- 
flicting as  to  all  matters  material  to  the  motion,  will  not  be  disturbed 
upon  appeal.  The  rule  that  the  trial  judge  is  the  final  arbiter  as  to 
all  questions  of  fact,  applies  in  all  cases,  whether  the  evidence  is 
given  oralljr,  or  by  deposition,  or  affidavit.  (Sheehan  v.  Osborn, 
512.) 

9.  Judgment  of  Dismissal  —  Motion  bt  Taz-Collector  —  Dupont- 
Strkbt  Bonds — ^Action  to  Set  Aside  Fobmee  Judgment— Repre- 
sentation OF  Bondholders.— Upon  a  motion  made  bj  the  tax- 
collector  to  vacate  a  judgment  of  dismissal  in  an  action  brought  bj 
the  tax-collector  and  certain  holders  of  Dupont-Street  bonds,  on 
behalf  of  all  holders  thereof,  to  set  aside  a  former  Judgment 
declaring  the  Dupont-Street  assessment  void  and  enjoining  the  tax- 
collector  from  selling  certain  land,  the  tax-collector  does  not  repre- 
sent the  county,  but  only  the  interests  of  the  other  bondholders  not 
parties  to  the  action  dismissed.     (Id.) 

10.  Laches  of  Bondholders.  —  Where  it  appears  upon  such  motion 
that  the  action  dismissed  was  not  prosecuted  for  two  years,  and  that 
about  sixteen  years  passed  after  the  entry  of  the  original  judgment 
before  the  bondholders  really  interested  in  the  motion  even  consulted 
an  attorney,  or  made  any  effort  to  look  after  their  interest  in  the 
action  to  set  that  judgment  aside,  and  then  after  receiving  actual 
notice  that  the  action  was  about  to  be  dismissed,  waited  another  six 
months  before  taking  action  to  have  the  motion  made,— h«Id,  that 
they  were  guilty  of  laches,  defeating  the  motion.     (Id.) 

See  Appeal,  3-5,  11,  21,  24-27,  29;  Assignment;  Certiorari,  1; 
Estates  of  Deceased  Persons,  4,  5;  Execution,  4,  5;  Husband 
and  Wife,  1;  Beceiver;  Street  Assessment,  12;  Summons,  3. 

JURISDICTION.    See  Certiorari;  Pleading,  6;  Unlawful  Detainer,  5. 

JUBY   AND   JURORS. 

1.  Jury— Joinder  of  Parties  in  Challenge— Constitutional  Law.— 
The  requirement  of  section*  601  of  the  Code  of  Civil  Procedure,  that 
where  there  are  several  parties  on  either  side  of  an  action  they  must 
join  in  a  challenge  to  a  juror  before  it  can  be  made,  is  not  violatiTa 
of  the  fourteenth  amendment  of  the  constitution  of  the  United  States 
in  denying  to  persons  the  equal  protection  of  the  laws.  (Muller  t. 
Hale,  163.) 

2.  San  Francisco— Fees  of  Jurors  in  Criminal  Cases— Mandamus. 
—Prior  to  the  act  of  March,  1901,  adding  section  1143  to  the  Penal 
Code,  there  was  no  law  authorizing  the  payment  of  jurors'  fees  in 
criminal  cases  in  the  city  and  county  of  San  Francisco,  and  man' 
damus  will  not  lie  to  compel  the  payment  of  juror's  fees  for  ser- 
vices rendered  prior  to  that  amendment.     (Powell  v.  Phelan,  271.) 
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JURY   AND   JURORS  (Continued). 

3.  Fee  Law  of  1895— Unoonstitutional  Statute— Gift  by  Legis- 
lature.—The  fee  law  of  1895  had  no  application  to  the  eitj  and 
county  of  San  Francisco,  and  the  act  of  March  23,  1901,  providing 
for  the  payment  of  trial  jurors  who  have  served  as  such  in  any  city 
and  county  since  the  a^  of  1895,  is  unconstitutional  and  void^  as 
being  a  legislative  gift  in  violation  of  section  31  of  article  IV  of 
the  state  constitution.     (Id.) 

4.  Fees  of  Jurors  in  Criminal  Cases— Construction  of  Code.— Sec- 
tion 1143  of  the  Penal  Code  providing  for  the  payment  of  the  ''fees 
of  jurors  for  each  day's  attendance"  in  criminal  cases  in  the  supe- 
rior courts,  means  the  attendance  of  the  jurors  lawfully  summoned 
and  present  in  court,  in  answer  to  the  call  thereof,  whether  sworn 
to  try  any  case  or  not,  and  without  regard  to  their  qualifications  to 
serve  as  jurors.     (Jackson  v.  Baehr,  266.) 

5.  Mode  of  Patment—" General  Fund"— Exhaustion  of  Special 
Fund— Mandamus.— The  fees  of  jurors  are  required  by  section  1143 
of  the  Penal  Code  to  be  paid  out  of  the  "general  fund"  of  the 
county,  or  city  and  county,  upon  warrants  drawn  by  the  auditor  upon 
the  treasurer.  The  fact  that  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  had  set  apart  a  special  fund  for  the 
fees  of  trial  jurors  in  criminal  cases,  and  that  this  fund  was  ex- 
hausted, is  no  defense  to  a  mandamus  to  compel  the  auditor  to  draw 
his  warrant  upon  the  county  treasurer  for  fees  of  jurors  for  each 
day's  attendance  upon  the  court.     (Id.) 

6.  Constitutional  Law— Title  of  Section- Uniformitt  of  Opera- 
tion.-Section  1143  of  the  Penal  Code  is  not  unconstitutional  either 
on  the  ground  that  the  subject  is  not  expressed  in  the  title,  or  on 
the  ground  that  it  is  not  uniform  in  its  operation.     (Id.) 

See  Appeal,  6,  22;  Criminal  Law,  9,  32;  New  Trial. 

JUSTICES'  COURT.    See  Execution,  4,  5;  Judgment,  5-7;  Unlawful 
Detainer,  5. 

LACHES.     See  Fraud,  8;  Judgment,  10. 

LANDLORD  AND  TENANT.    See  Unlawful  Detainer. 

LARCENY.     See  Criminal  Law,  14-22. 

LIEN.     See  Mortgage. 

MANDAMUS. 
1.  Necessity  for  Demand.— A  demand  before  making  an  application 
for  a  writ  of  mandamvs,  to  perform  the  act  sought  to  be  enforced 
by  the  writ,  is  an  imperative  necessity  in  all  cases  other  than  those 
where  the  duty  is  of  a  strictly  public  nature,  not  affecting  individual 
interests.  (Wilson  v.  Board  of  Directors  of  Veterans'  Home  of 
California,  67.) 
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MANDAMUS  (CJontmued). 

2.  Admission  to  YETsaANs'  Home,  awteb,  Disoharoe.— An  applica- 
tion for  a  mandamua  to  compel  the  admisrion  of  the  plaintiff  to* 
the  Veteran's  Home,  after  he  had  been  discharged  therefrom,  for 
a  violation  of  a  general  order,  most  show  a  previous  demand  for 
such  admission  and  refusal  to  allow  it.  In  such  case,  the  benefit 
of  the  act  which  it  is  claimed  to  be  performed  is  purely  personal 
to  the  applicant.    (Id.) 

See  Appeal,  17,  18;  Jury  and  Jurors,  2,  5;  Schools,  2. 

MABRIED  WOMEN.    See  Negligence,  2. 

MASTER  AND  SERVANT.    See  Negligence,  10-17. 

MEASURE   OF   DAMAGES.    See  Damages. 

MECHANICS'  LIENS. 

!•  FoHECLOSuiUE— Vauditt  of  Contract— Findings.— Where  the  evi- 
dence shows  the  existence  of  a  building  contract  in  writing,  the 
court  should  not  find  that  there  was  no  contract,  but  should  set  forth 
the  fact  of  its  existence,  together  with  other  facts  bearing  on  its 
validity,  relegating  the  legal  conclusion  as  to  its  invalidity  to  the 
conclusions  of  law.  (California  Iron  Construction  Company  v. 
Bradbury,  328.) 

2.  FiNDiNQs  against  EVIDENCE.— Where  the  written  contract,  specifi- 
cations, and  drawings,  signed  by  all  of  the  parties,  were  produced  as 
evidence  from  the  recorder's  office,  and  were  legally  unobjectionable, 
findings  that  the  contract  was  not  reduced  to  writing,  signed  by  the 
parties,  or  filed  in  the  recorder's  office  are  against  the  evidence. 
(Id.) 

3.  Untenable  Objections— Credit  of  Old  House— Reference  to 
Adjoining  House  as  Pattern.— The  objections  that  it  appears 
from  a  memorandum  in  the  specifications  that  the  old  house  on  the 
premises  was  taken  by  the  contractor  at  an  agreed  price  of  one 
hundred  dollars,  which  was  deducted  from  the  original  price  agreed 
upon  prior  to  the  written  contract,  leaving  the  amount  as  stated  in 
the  written  contract,  and  that  reference  was  made  in  the  specifi- 
cations to  the  adjoining  house  of  the  owner  as  a  pattern  of  con- 
struction, are  each  untenable  and  do  not  affect  the  validity  of  the 
written  contract  and  specifications  as  recorded.     (Id.) 

4.  Von)  Bond  of  Contractor— Constitutional  Law.— The  provision 
of  section  1203  of  the  Code  of  Civil  Procedure  requiring  contractors 
for  the  erection  of  buildings  to  secure  their  contracts  by  bonds  is 
unconstitutional  in  that  it  undertakes  to  make  a  discrimination  upon 
the  subject  not  founded  upon  any  natural,  inherent,  or  constitutional 
distinction.  A  bond  of  a  contractor  which  expressly  recites  that 
it  is  given  in  pursuance  of  that  section  is  void,  and  cannot  be  up- 
held as  a  common-law  bond.  (Shaughnessy  v.  American  Surety  Com- 
pany, 543.) 
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MECHANICS'  LIENS  (Continued). 

(k    JUDOICENT  FOR  DEFENDANT— ORDER  GRANTING  NeW  TRIAL— APF1AI» 

^CONFLiOTiNO  Evidence.— An  order  granting  a  new  trial  after 
judgment  for  defendant  in  an  action  to  foreclose  a  mechanic's  lien 
will  not  be  disturbed  where  the  findings  were  based  upon  conflicting 
evidence,  and  the  trial  court  could  decide  the  question  either  waj 
as  to  whether  the  plaintiff 's  contract  was  or  was  not  f ullj  performed. 
(De  Haven  v.  McAuley,  573.) 

6.  Bevdsw  upon  Appeal.— Upon  appeal  from  an  order  granting  a  new 
trial  on  plaintiff's  motion,  this  court  can  only  consider  the  ques- 
tions raised  and  determined  in  the  court  below  on  the  motion  for 
a  new  trial,  and  cannot  consider  anj  errors  of  law  committed  at 
the  trial  which  were  excepted  to  bj  the  defendant,  nor  will  it  con- 
sider any  question  which  cannot  affect  the  result  of  the  appeal.  (Id.) 

7.  Completion  of  Building-Acoeptance— Finding.— A  findiog  that 
the  owner  of  the  building,  by  agreement  with  the  contractor  and 
architect,  "accepted  the  said  building  as  finished  and  went  into  the 
possession  and  occupancy  of  the  same,"  cannot  be  construed  aa 
finding  that  it  was  in  fact  finished  or  completed  as  required  by  the 
act  in  order  to  permit  the  filing  of  liens,  and  as  the  starting-point 
of  the  time  within  which  liens  may  be  filed,  under  section  1187  of 
the  Code  of  Civil  Procedure,  as  amended  March  15,  1887.  (Jones  ▼• 
Kruse,  613.) 

8.  Claim  of  Leen  —  Verification  by  Attorney.  —  A  claim  of  lien 
may  be  verified  by  an  attorney  of  the  claimant,  where  he  states  that 
as  such  attorney  he  has  knowledge  of  the  facts,  and  that  he  makes 
the  affidavit  on  account  of  the  absence  of  the  claimant  from  the 
state.     (Id.) 

9.  Value  of  Lumber— Cartage  Included.— The  cost  of  transportation 
is  a  necessazy  item  of  lumber;  and  a  claim  for  the  value  of  lumber, 
<< including  cartage  thereon/'  is  valid.     (Id.) 

See  Certiorari,  2. 

MEXICAN   GRANT.    See  Boundary,  1. 

MINES   AND    MINING. 

1.  Mining  Claim— Annual  Work— Expense  of  Watchman— Preser- 
vation OF  Structures.— The  cases  are  rare  in  which  money  paid  for 
a  watchman  to  preserve  structures  is  allowable  as  money  expended  on 
a  mining  claim  for  annual  work.  There  may  be  cases  where  work 
is  temporarily  suspended,  and  structures,  which  will  be  required 
when  work  is  resumed,  are  likely  to  be  lost  if  not  cared  for,  and 
where  such  work  is  intended  to  be  resumed  in  a  reasonable  time,  in 
which  money  expended  to  preserve  the  structures  will  be  on  the  same 
basis  as  money  expended  to  create  them  anew.  But  this  cannot  go 
on  indefinitely ;  and  as  soon  as  it  shall  appear  that  it  was  done  merely 
to  comply  with  the  law,  without  any  intention  to  use  the  structures 
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MINES   AND   MINING  (Continued). 

within  a  reasonable  time,  the  expenditure  cannot  be  deemed  made 
upon  the  mine.    (Hough  v.  Hunt,  142.) 

2.  Insufficient  Work— Watchman  in  House— Relocation.  —  The 
mere  employment  of  a  watchman  to  live  in  a  house  situated  upon  a 
mining  claim,  where  it  is  not  shown  that  the  watching  of  the  mining 

'  claim  was  requireil,  or  that  he  was  employed  to  watch  the  mining 
claim,  cannot  be  considered  as  work  done  on  the  mine;  and  where  the 
amount  expended  for  annual  work  in  prospecting  and  developing  the 
mining  claim  was  clearly  insufficient,  the  claim  was  open  to  re- 
location.    (Id.) 

3.  Question  of  Abandonment  Immaterial— Exclusion  of  Evidence. 
—In  case  of  relocation  of  a  mining  claim  for  failure  to  do  the  re- 
quired annual  work,  the  question  of  abandonment  by  the  original 
owners  is  wholly  immaterial;  and  the  exclusion  of  evidence  tending 
to  prove  that  they  had  not  abandoned  the  mining  claim  cannot  be 
ground  for  reversal.     (Id.) 

4.  Location  of  Minino-Olaim  —  Private  Land.  —  There  can  be  no 
location  of  a  mining  claim  on  private  land  the  title  to  which  has 
passed  from  the  government.     (Kirby  v.  Potter,  686.) 

See  Boundary,  2-4. 

MISTAKE. 

1.  Reformation  of  Deed  —  Inepfectivb  Description  —  Voluntary 
Grant— Equal  Equity  of  Heirs.— It  is  only  when  a  deed  whidi 
is  ineffective  by  mistake,  for  description  of  other  premises  than 
those  intended  to  be  conveyed,  is  based  upon  a  valuable  considera- 
tion, that  equity  will  grant  relief  to  reform  it  as  against  the  heirs 
of  the  deceased  grantor.  Where  the  grant  is  voluntazy,  without 
actual  consideration,  the  equity  of  the  heirs  is  equal  to  that  of  the 
grantee;  and  a  court  of  equity  will  not  reform  the  deed  in  his  favor 
so  as  to  render  it  effective  against  them,  but  wiJl  follow  the  legal 
title.     (Enos  v.  Stewart,  112.) 

2.  Construction  of  Code— Revision  of  Contract— Bules  of  Equity. 
-Section  3399  of  the  Civil  Code  in  regard  to  the  revision  of  contracts 
is  not  intended  to  overthrow  the  settled  rules  of  equity;  and  the 
"party  aggrieved"  mentioned  therein  is  intended  to  include  one 
who  paid  value  for  land  which  was,  by  mistake,  omitted  from  the 
deed,  and  not  to  include  a  voluntary  grantee,  who  is  not  protected 
by  the  rules  of  equity.    (Id.) 

See  Fraud,  6. 

MORTGAGE. 

1.   Foreclosure  of  Mortgage— Finding  of  Payment— Presumption 

UPON  Appeal— CoNFUCTiNG  Evidence.— In  an  action  to  foreclose  a 

note  and  mortgage  for  a  balance  claimed  to  be  due  and  unpaid, 

where  the  court  made  a  general  finding  of  payment  by  the  mort- 
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gftgor,  the  presumption  upon  appeal  is  not  only  in  favor  of  the 
ultimate  fact  of  pajment  found,  but  also  that  anj  conflict  in  the 
evidence  as  to  probative  facts  was  resolved  by  the  lower  court  in 
such  a  manner  as  to  support  the  general  finding.  (Ballard  v.  Nye^ 
588.) 

2.  ADJUSTMB19T  OF  INSUSANGB  MONET-— PAYMENT  OT  BESIDUE— RE- 
TURN or  Mortgage.— Where  the  mortgaged  house  was  destroyed  by 
fire,  and  the  loss  was  adjusted  by  the  insurance  company  between 
the  mortgagor  and  mortgagee,  and  upon  information  by  the  mort- 
gagor to  the  mortgagee  of  the  amount  made  payable  to  the  mort- 
gagee by  the  insurance  company,  the  residue  was  paid  by  the 
mortgagor,  and  the  mortgage  was  returned  to  the  mortgagor  without 
any  direction  as  to  its  disposal,  the  mortgagor  had  the  right  to 
assume  that  the  mortgage  was  returned  to  him  as  entitled  to  its 
possession  as  an  evidence  of  indebtedness  for  which  the  mortgagee 
had  no  further  use.    (Id.) 

3.  Inquiry  or  Mortgagor— Answer  or  Mortgagee— Responsibility 
FOR  GoLLEOTiON.— Where  the  mortgagor,  when  remitting  the  residue 
to  the  mortgagee,  inquired  whether  he  should  request  the  insurance 
company  to  forward  the  insurance  money  or  a  draft  for  it  to  the 
mortgagee  at  Los  Angeles,  to  which  the  mortgagee  answered  that 
she  would  attend  to  the  matter  herself  when  she  should  come  to 
San  Francisco,  she  thereby  gave  the  mortgagor  to  understand  that 
she  intended  to  assume  all  further  responsibility  for  its  collection. 
(Id.) 

4.  Collection  or  Insurance  Money  by  Assumed  Agent— Ratifica- 
tion.-Where  the  insurance  money  payable  to  the  mortgagee  alone 
was  collected  therefrom  by  one  assuming  to  act  as  an  agent  of  the 
mortgagee  without  authority,  and  the  mortgagee  received  part 
of  the  money  from  such  assumed  agent,  and  looked  to  him  for 
the  residue,  with  knowledge  that  he  had  not  been  authorized  to 
collect  the  money,  and  failed  to  make  inquiry  of  the  insurance 
company,  or  to  notify  the  mortgagor  of  the  non-payment  of  the 
residue,  by  such  assumed  agent,  until  the  statute  of  limitations 
had  run  in  favor  of  the  insurance  company  against  its  collection 
therefrom,— the  facts  amount  in  law  to  a  ratification  of  the  as- 
sumed agency,  which  is  equivalent  to  an  authorized  payment  to  the 
assumed  agent  by  the  insurance  company,  and  warrants  a  finding  of 
payment  to  the  mortgagee.     (Id.) 

5.  Ignorance  or  Pacts— Duty  or  Inquiry.— Though  it  is  the  general 
rule  that  a  party  must  have  full  knowledge  of  all  material  facts 
before  the  doctrine  of  ratification  can  be  applied,  yet  ignorance  of 
such  facts  can  avail  nothing  where  it  is  intentional  and  deliberate, 
or  where  the  circumstances  are  such  as  reasonably  to  put  the  prin- 
cipal upon  inquiry.  Where  the  situation  naturally  and  reasonably 
suggests  that  some  inquiry  should  be  made,  and  none  is  made,  the 
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person  failing  to  make  it  will  be  deemed  in  law  possessed  of  such 
facts  as  the  inquiry  would  have  disclosed.    (Id.) 

6.  FOBMEB  AOEKCT  FOB  MoBTOAOOB.— The  fact  that  the  agent  assuming 
to  act  for  the  mortgagee  in  the  collection  of  the  insurance  monej, 
acted  formerly  as  agent  for  the  mortgagor  in  obtaining  the  loan, 
does  mot  alone  prove  any  agency  for  the  mortgagor  in  obtaining 
the  insurance  money,  where  there  is  no  evidence  to  warrant  an 
inference  that  he  acted  or  assumed  to  act  for  the  mortgagor  in 
that  matter.    (Id.) 

7.  EviDSNGi  or  Assumed  Agency. ~ Evidence  is  admissible,  as  tending 
to  show  the  assumed  agency  for  the  mortgagee,  of  a  receipt  given 
by  the  assumed  agent  to  the  insurance  company  signed  by  him  as 
attorney  for  the  mortgagee,  and  of  a  check  for  the  money  drawn  to 
the  order  of  the  mortgagee,  and  purporting  to  have  been  indorsed 
by  the  mortgagee,  and  by  the  assumed  agent.    (Id.) 

t,    POBECLOSUBE  OT  MOBTOAOE—SaLB— JUDGMENT  UPON  (X>UNTEB-CLAIM 

— Affeal— MonoN  to  Dismiss.— The  enforcement  by  sale  of  a  de- 
cree for  the  foreclosure  of  a  mortgage  by  a  bank  against  the  admin- 
istrator and  heirs  of  a  deceased  mortgagor,  waiving  all  claim  against 
his  estate,  cannot  preclude  an  appeal  by  the  bank  from  a  judgment 
in  favor  of  the  administrator  upon  a  counterclaim  for  the  recovery 
of  one  thousand  dollars  left  on  deposit  with  the  bank  by  the 
deceased,  alleged  to  have  been  wrongfully  applied  by  the  bank  as 
a  credit  upon  the  secured  note ;  and  a  motion  to  dismiss  such  appeal 
on  the  ground  that  the  bank  has  lost  its  right  of  appeal,  by  the 
enforcement  of  the  judgment  in  its  favor,  must  be  denied.  (First 
National  Bank  of  Modesto  v.  Wakefield,  561.) 
d.  Decree  of  Foreclosube— Appeal— Tbansfeb  of  Interest— Death 
OF  Nominal  Appellant— Substitution.- Where,  pending  an  appeal 
from  a  decree  of  foreclosure,  the  mortgaged  land  was  conveyed 
by  the  owner,  and  the  appellant  subsequently  died,  the  transferee 
may  be  substituted  in  this  court  for  the  deceased  appellant,  whose 
estate  has  no  interest  in  the  outcome  of  the  litigation.  In  general, 
where  practicable,  the  substitution  should  first  be  made  in  the 
lower  court,  and  when  the  substitution  is  first  obtained  in  this 
court,  it  should  also  be  made  in  the  superior  court.  (Fay  v.  Steuben- 
rauch^  656.) 

10.  Foreclosure  of  Mortgage  —  Sale  —  Redemption  by  One  Joint 
Owner— E<)UITable  Lien  fob  Beimbubsement.— A  redemption  by 
one  of  several  joint  owners  from  a  sale  under  foreclosure  of  a 
mortgage  has  the  effect  to  terminate  the  sale,  and  merely  gives  such 
joint  owner  an  equitable  lien  upon  the  interests  of  the  other  joint 
owners  for  reimbursement  of  their  proportion  of  the  money  paid, 
with  interest.     (Warner  Brothers  Company  v.  Freud,  651.) 

11.  Foreclosure  of  Equitable  Lien— Erroneous  Decree  of  Forfeit- 
ure—Sale  Essential.— It  was  error  to  grant  a  strict  foreclosure  of 
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Buch  equitable  lien,  so  as  to  forfeit  the  interests  of  the  other  joint 
owners  for  non-pajment  within  a  time  fixed.  The  holder  of  such 
lien  has  no  legal  title;  and  the  onljr  proper  decree  is  for  a  sale  of 
such  interests  to  satisfj  the  lien,  if  the  amount  is  not  paid  within 
a  reasonable  time  to  be  fixed  by  the  court.    (Id.) 

12.  Subsequent  Deed  of  Teust— Statute  op  Limitations— Written 
Acknowledgment  by  Trustees.— The  trustees  under  a  deed  of 
trust  from  a  grantee  whose  title  was  subject  to  a  prior  mortgage, 
which  was  in  full  force  and  unaffected  by  the  statute  of  limitations, 
when  they  clearly  recognized  and  acknowledged  the  existence  of 
the  prior  mortgage,  both  in  the  trust  deed,  which  they  accepted, 
and  in  a  written  agreement  executed  shortly  afterward,  in  which 
they  made  provision  for  payment  of  interest  thereon  out  of  the 
income  of  the  premises,  thereby  established  a  new  date  for  the 
statute  of  limitations  to  commence  running  as  to  the  mortgage. 
(Foster  v.  Bowles,  346.) 
13.  Promise  to  Pat  Debt  not  Essential  —  Acknowledgment  of 
Mortgage.— It  was  not  necessary  that  the  trustees  should  promise 
to  pay  the  indebtedness  secured  by  the  mortgage  in  order  to  estab- 
lish a  new  date  under  the  statute.  All  that  was  required  was  a 
plain  and  distinct  acknowledgment  in  writing  of  the  existence  of 
the  mortgage;  and  any  acknowledgment  of  the  mortgage  was  au 
acknowledgment  of  the  indebtedness  secured  thereby.     (Id.) 

14.  Chattel  Mortgage- Right  of  Possession— Conversion  bt  Execu- 
tor-Sale under  Order  of  Court— Action  bt  Mortgagee.— Where 
a  chattel  mortgage  confers  the  right  of  possession  of  the  personal 
property  mortgaged  after  default  in  payment  of  the  mortgage  debt, 
the  mortgagee,  after  such  default,  may  maintain  an  action  for 
conversion  of  the  property  against  the  executor  of  the  deceased 
mortgagor,  who  has  sold  the  property,  after  demand  for  possession 
by  the  mortgagee,  though  sold  for  the  alleged  benefit  of  the  estate 
under  order  of  the  court.     (Mathew  v.  Mathew,  334.) 

15.  Effect  of  Death  of  Mortgagor— Responsibilitt  of  Executor- 
Refusal  TO  Yield  Possession.— The  death  of  the  mortgagor  did 
not  affect  the  rights  of  the  mortgagee  under  the  contract,  and  the 
executor  possessed  no  new  rights  to  the  property,  and  cannot  avoid 
his  responsibility  for  a  tortious  conversion  thereof  by  claiming 
that  it  was  committed  for  the  benefit  of  the  estate  under  the  order 
of  the  court.  The  refusal  of  the  executor  to  yield  the  possession 
on  demand  to  the  mortgagee  was  a  conversion  of  the  mortgagee's 
interest  in  the  property.    (Id.) 

16.  Presentation  of  Claim— Rights  of  Mortgagee  not  Waived.— 
The  mortgagee  did  not  waive  any  right  or  interest  in  the  mortgaged 
property  by  presenting  to  the  executor  a  claim  for  the  amount  due 
on  the  chattel  mortgage.     (Id.) 

See  Appeal,  2;  Execution,  1;  Fraud,  6;  Homestead,  1;  Insurance, 
5;  Judgment,  4;  Street  Assessment,  13. 
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MUNICIPAL   CORPORATIONS. 

1.  EixenoN  OF  Officzrs— Judicial  Deteruikation  by  Council— Con- 
stitutional Law.— The  proviBiona  of  the  constitution  relative  to 
the  jurisdiction  of  courts  do  not  disable  the  legislature,  in  creating 
municipal  corporations,  from  providing  that  the  city  council  shall 
be  the  final  and  exclusive  judge  of  the  election  of  all  municipal 
officers.     (Carter  v.  Superior  Court  of  Sonoma  County,  150.) 

2.  Chaster  or  Santa  Rosa— Ezclusivs  Jurisdiction  or  Council.— 
Under  the  existing  municipal  charter  of  the  citj  of  Santa  Rosa^ 
as  amended  in  1876,  the  determination  by  the  common  council  of  all 
contests  of  election  for  city  offices  is  made  final  and  conclusive, 
and  its  jurisdiction  to  determine  such  contests  is  exclusive.    (Id.) 

8.  Prohibition  to  Superior  Court.  —  Prohibition  will  lie  to  the 
superior  court  to  prevent  the  hearing  of  a  contest  for  a  municipal 
office,  of  which  the  city  council  is  given  exclusive  jurisdiction  under 
its  charter.     (Id.) 

4.  Contract  for  Sewer— Suit  by  Taxpayer  to  Annul. —A  municipal 
corporation,  in  the  construction  of  its  sewers  and  in  the  letting 
of  contracts  therefor,  may  follow  the  procedure  authorized  by  the 
act  of  March  19,  1889,  and  is  not  limited  to  the  procedure  prescribed 
by  the  General  Street  Improvement  Act,  and  a  complaint  by  a  tax- 
payer to  annul  a  contract  for  a  sewer  which  merely  alleges  non- 
compliance with  the  requirements  of  the  General  Street  Improve- 
ment Act,  does  not  state  a  cause  of  action.  (Peckham  v.  City  of 
Watsonville,  242.) 

5.  Pleading  Fraud  in  Lettino  Contract.— A  general  allegation  in 
such  complaint,  that  the  board  of  trustees*  awarded  the  contract 
"  corruptly  and  fraudulently,"  without  specifying  any  facts  con- 
stituting the  fraud,  is  to  be  disregarded.  Neither  does  the  fact  that 
the  contract  was  not  awarded  to  the  lowest  bidder  of  itself  indicate 
fraud,  in  view  of  the  provisions  of  the  act  of  1889.     (Id.) 

See  County. 

MURDER   AND   MANSLAUGHTER.    See  Criminal  Law,  23-46. 

NEGLIGENCE. 

1.  Independent  Contractor— Owner  not  Liable.— The  doctrine  of 
respondeat  superior  has  no  application  to  the  owner  of  a  house, 
though  in  possession  thereof,  where  the  injury  complained  of  was 
caused  by  the  negligence  of  an  independent  contractor  for  the 
construction  of  a  stairway,  who  was  not  a  servant  of  the  owner, 
and  who  had  control  of  the  stairway  and  of  work  therein  under  the 
contract  at  the  time  of  the  injury,— it  not  appearing  that  the  work 
contracted  for  was  a  nuisance,  or  was  performed  in  such  a  way, 
with  the  knowledge  of  the  owner,  as  to  become  such.  (Louthan  v. 
Hewes,  116.) 

2.  Married  Women— Parties.— A  married  woman  living  separate  and 
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NEGLIGENCE  (Continued). 

apart  from  her  husband,  by  reason  of  his  desertion  of  her,  may  sue 
alone  to  recover  damages  for  personal  injuries  sustained  by  her 
through  the  negligence  of  the  defendant.    (Mutter  v.  Hale,  163.) 

3.  Passengsb  Elsvatos— Evidxngk.— In  an  action  to  recover  damages 
for  personal  injuries  sustained  by  reason  of  the  negligent  operation 
of  a  passenger  elevator,  questions  as  to  the  conditions  surrounding 
the  elevator  on  days  other  than  that  on  which  the  accident  occurred, 
and  the  customary  manner  of  operating  other  elevators,  are  imma- 
terial.    (Id.) 

4.  Want  or  Mxdical  Attbndangs.— In  such  an  action  the  plaintiff, 
after  it  has  been  shown  on  cross-examination  that  she  did  not  have 
medical  attendance  subsequent  to  a  particular  day,  may  testify  on 
redirect  examination  as  to  the  reasons  why  she  was  unable  to  secure 
such  attendance.    (Id.) 

5.  CoKTRiBUToaT  Neqligenob.— Under  the  circumstances  of  this  case, 
the  question  of  the  plaintiif' s  contributory  negligence  in  stepping 
through  the  door  opening  into  an  elevator  shaft,  without  looking  to 
see  wheUier  the  elevator  was  in  place,  was  for  the  jury.    (Id.) 

6.  iNSTBucnoNS— Nonsuit.— In  an  action  for  negligence  originally 
brought  against  two  parties,  as  to  one  of  whom  a  nonsuit  was  grant- 
ed, and  as  to  the  other  of  whom  a  verdict  was  recovered,  it  was  not 
necessary  to  specifically  instruct  the  jury  that  the  plaintiff  could  not 
recover  if  her  injuries  were  caused  through  the  negligence  of  the 
party  in  whose  favor  the  nonsuit  was  granted,  if  it  was  instructed 
that  no  recovery  could  be  had  unless  the  other  defendant  was 
iisgligent.     (Id.) 

7.  Ebckless  Driving— Injury  of  Sohool-Child— Questions  of  Fact 
FOR  Jury— Appeal.— Where  the  defendant's  driver  drove  recklessly 
through  and  among  a  large  number  of  school-children,  to  the  injury 
of  one  of  them,  who  does  not  appear  to  have  apprehended  her  dan- 
ger, the  questions  of  the  negligence  of  the  defendant  and  the  con- 
tributory negligence  of  the  plaintiff  were  questions  of  fact  for  the 
jury.  Their  verdict  for  the  plaintiff  appears  to  have  been  a  correct 
conclusion  from  the  evidence,  and  it  will  not  be  disturbed  upon 
Appeal.     (Wikberg  v.  Olson  Company,  479.) 

8.  Negligence  Relative  to  Circumstances.— Negligence  cannot  be 
defined  and  measured  by  any  precise  standard.  It  is  always  relative 
to  particular  facts  and  circumstances  upon  which  it  is  sought  to  be 
predicated;  and  as  a  general  rule  it  is  a  question  for  the  jury  to 
determine  from  the  facts  and  the  logical  inferences  therefrom. 
It  is  only  where  the  facts  are  without  dispute,  or  the  deduction 
inevitably  that  of  no  negligence,  that  the  court  can  say,  as  matter 
of  law,  that  no  negligence  was  proved.     (Id.) 

9.  Action  for  Death— Complaint  by  Administratrix— Heirship.— In 
an  action  for  death  brought  by  an  administratrix,  a  complaint  which 
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does  not  allege  the  existence  of  anj  heir,  or  heirs,  does  not  state  a 
cause  of  action*  (Kerrigan  t.  Market-Street  Railway  Companj, 
506.) 

10.  Master  and  Servant  ~  Adjustmknt  of  Apflianobs  —  Butt  (xw 
Employees— LiABiLiTT  of  Emploter.— Where  an  employer  had 
furnished  ample  material  sufficient  in  kind  and  quality  and  quantity 
for  the  construction  of  adjustable  boards  and  stakes,  and  under  the 
terms  of  the  employment  it  was  the  duty  of  the  employees  who 
loaded  a  car  to  adjust  those  appliances  so  as  to  secure  a  carload  of 
ties  and  rails  in  place,  the  employer  is  not  liable  for  the  death  of  am 
employee  arising  from  any  defect  in  the  construction  or  adjustment 
of  such  appliances  by  him  and  his  fellow-servants.    (Id.) 

11.  Questions  of  Fact— Erroneous  Instruction— Befusal  of  Prof^ 
Bequests.— The  questions  whether  or  not  it  was  the  duty  of  the 
employer  to  adjust  the  appliances,  and  whether  stakes  or  uprights 
were  necessary  to  make  the  car  reasonably  safe,  were  questions  of 
fact  for  the  jury;  and  it  was  erroneous  to  instruct  the  jury  that 
stakes  or  uprights  were  a  necessary  part  of  the  flat-car  as  used  at 
the  time  of  the  death,  and  that  they  "were  appliances  within  the  rule 
requiring  the  master  to  furnish  with  reasonable  care  proper  and  ade- 
quate appliances  for  the  purpose  of  carrying  on  the  proposed  work," 
and  to  refuse  to  give  proper  instructions  requested  by  the  defendant 
based  upon  evidence  supporting  defendant's  theory  of  the  caseu 
(Id.) 

12.  Opinion  Evidence— Heioht  of  Stake.— What  would  have  been  a 
proper  height  of  stake  to  be  used  at  the  end  of  the  car  is  not  proper 
matter  for  expert  opinion,  evidence.     (Id.) 

13.  Support  of  Plaintiff- Improper  Instruction.— The  court  should 
not  have  instructed  the  jury  that  they  might  consider  the  fact  that 
the  deceased  was  the  sole  support  of  the  plaintiff.     (Id.) 

14.  Master  and  Servant— Safety  of  Appliances— Duty  of  Master 
—Foreman  as  Vice-Principal.— It  is  the  personal  duty  of  an 
employer  to  furnish  his  employees  with  reasonably  safe  and  suit- 
able appliances,  and  to  keep  them  in  a  reasonably  safe  and  proper 
condition,  and  this  duty  cannot  be  delegated  so  as  to  shift  the 
responsibility  to  any  agent  or  servant.  Where  the  duty  is  devolved 
upon  the  foreman  of  the  work,  he  is  to  be  deemed  a  vice-principal, 
and  not  a  fellow-servant,  as  respects  the  furnishing  of  safe  and  suita- 
ble appliances.     (Wall  v.  Marshutz  &  Cantrell,  522.) 

16.  Selection  of  Appliances— Applicability  of  Exception.— The  ex- 
ception to  the  rule  making  the  master  responsible  for  the  safety  of 
appliances,  where  it  is  made  the  duty  of  the  employees  to  select 
and  adjust  the  appliances,  applies  only  where  such  selection  and 
adjustment  devolves  upon  employees  generally,  one  of  whom  is  the 
person  injured,  and  not  where  it  devolves  exclusively  upon  the  fore- 
man of  the  work.    (Id.) 


New  Trial.  803 


NEGLIGENCE  (Continued). 

16.  CONTKADIOTOBT  INSTRUCTIONS— BEQUEST  OF  APPELLANT.— It  is  not 

material  that  contradictory  instructions  were  given  at  the  request 
of  the  appellants.    (Id.) 

17.  ''Safe  and  Suitable"  Appijances— Instruction  Construed.— 
The  words  "safe  and  suitable/'  as  commonly  used,  and  as  used  in 
an  instruction  in  reference  to  appliances,  mean  nothing  more  than 
" reasonably  safe  and  suitable,"  and  it  is  sufficient  that  taking  the 
instructions  as  a  whole  the  jury  must  have  so  understood  the  phrase. 
(Id.) 

18.  Collision  of  Wagon  with  Train  at  Crossing  —  Contributory 
Negligence— Question  of  Law.— In  an  action  to  recover  damages 
for  injuries  sustained  from  the  collision  of  a  wagon  with  a  railway 
train  at  a  street-crossing,  where  the  facts  are  settied  and  it  clearly 
appears  that  the  injured  party  did  not  exercise  ordinary  care,  the 
question  of  contributory  negligence  is  a  question  of  law.  (Green  v. 
Southern  California  Bailway  Company,  Warren  v.  Southern  Cali- 
fornia Bailway  Company,  1.) 

19.  Duty  to  Look  and  Listen.— The  railroad  track  of  a  steam  railway 
itself  must  be  regarded  as  a  sign  of  danger,  and  one  intending  to 
cross  must  avaU  himself  of  every  opportunity  to  look  and  to  listen 
for  approaching  trains.     (Id.) 

20.  Duty  to  Stop.  —  As  a  general  rule,  one  approaching  a  railroad 
track  must  stop  and  listen,  and  the  only  exception  to  such  rule  is 
that  there  may  be  particular  instances  where  the  circumstances 
would  not  call  for  such  precaution.     (Id.) 

21.  Case  in  Judgment— Recovery  Precluded— Nonsuit.— Under  the 
facts  here  shown,  the  plaintiffs  were  guilty  of  contributory  neg- 
ligence as  matter  of  law  in  allowing  their  horse  and  wagon  to 
cross  the  railroad  track,  without  using  diligence  to  look  both  ways 
and  listen  for  the  approaching  train,  or  to  stop'  uid  listen  therefor, 
and  such  contributory  negligence  precluded  a  recovery,  notwithstand- 
ing the  concurring  negligence  of  the  railroad  company,  and  entitled 
the  defendant  to  a  nonsuit.  [Per  McFarland,  J.,  Henshaw,  J.,  and 
Temple,  J.    Beatty,  C.  J.,  dissenting.]    (Id.) 

52.  Question  of  Fact— Error  in  Instructions.— Under  the  circum- 
stances of  this  case,  the  question  of  contributory  negligence  was 
one  of  fact  for  the  jury;  and  the  reversal  should  be  ordered  on  the 
ground  of  error  in  the  instructions  given  to  the  jury  as  to  the  effect 
of  the  negligence  of  the  defendant  upon  the  question  of  the  con- 
tributory negligence  of  the  plaintiff.  [Per  Beatty,  C.  J.] 
See  Hospital,  1;  Nuisance. 

JNEW   TBIAL. 
1.  Contest  of  Will— Verdict  upon  Two  Issues— Absence  of  Find- 
ings-Premature MonoN  FOR  New  Trial.— Upon  the  contest  of  a 
will,  where  only  two  of  the  issues  were  submitted  to  a  jury  and 
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passed  upon  by  their  verdict,  it  waa  the  duty  of  the  court  to  find 
upon  the  remaining  iaaues  not  thus  disposed  of;  where  no  such  find- 
ing was  made,  there  is  no  decision  of  the  case,  and  proceedings  for 
a  new  trial  relating  exclusively  to  the  verdict  of  the  jury  were 
prematurely  taken,  and  the  motion  was  properly  denied  on  that 
ground.     (Estate  of  McKenna,  439.) 

2.  Abskncx  of  Other  Evidekge.  —  The  fact  that  no  evidence  was 
taken  on  issues  other  than  those  submitted  to  the  jury  cannot  justify 
the  premature  motion  for  a  new  triaL  Evidence  on  the  other  iasues 
was  not  for  the  jury,  but  for  the  court.    (Id.) 

8.   Inoompetenoy  or  Jubos.— It  was  too  late,  after  the  trial,  to  object 

to  the  incompetency  of  a  juror;  and  it  cannot  be  made  ground  for 

a  new  trial  that  he  was  a  non-resident  of  the  county  at  the  time  of 

the  triaL    (People  v.  McFarlane,  481.) 

See  Appeal,  6,  10,  16,  17;  Estates  of  Deceased  Persons,  8;  Water 

and  Water  Bights,  6. 

NinSANCB. 

Storage  of  Gunpowder  by  Fuse  Faotort— Absence  of  Negligence 
—Unlawful  Act  of  Third  Person— Erroneous  Instruction.- 
The  storage  of  gunpowder  in  a  powder  magazine  for  use  in  the 
manufacture  of  fuses,  in  a  place  properly  selected,  is  not  a 
nuisance  per  se;  and  in  an  action  for  damages  for  explosion  of  the 
gunpowder  so  stored  by  the  defendant,  where  no  negligence  was 
shown,  it  was  error  to  give  an  instruction  to  the  jury  making  no 
distinction  between  the  use  and  manufacture  of  the  powder,  x  nor 
any  exception  to  the  rule  where  a  secluded  situation  was  selected, 
and  others  were  afterwards  attracted  to  the  locality,  and  making 
the  defendant  liable,  notwithstanding  the  exercise  of  the  greatest 
care,  and  notwithstanding  the  explosion  and  damage  were  caused  by 
the  unlawful  act  of  a  third  person  entirely  beyond  the  control  of 
the  defendant.  In  such  case  the  defendant  is  not  responsible* 
(Kleebauer  v.  Western  Fuse  and  Explosives  CJompany,  497.) 

OFFICE   AND   OFFICEES. 

1.  Officers- Election  of  Superior  Judge— Tie  Vote— Quo  War- 
ranto—Salary  Pending  Appeal— Construction  of  Code.— Where 
the  result  of  an  election  for  superior  judge  had  been  declared  to  be 
a  tie  vote  by  the  supervisors  when  canvassing  the  vote,  and  one  of 
the  candidates  brought  an  action  of  quo  warranto  against  the  in- 
cumbent who  claimed  the  right  to  hold  over,  in  which  action  the 
other  candidate  intervened,  a  judgment  in  favor  of  the  plaintiff 
in  quo  warranto  does  not  constitute  a  commission  of  office  within 
section  936  of  the  Political  Code,  and  he  is  not  entitled  to  draw 
the  salary  pending  an  appeal  from  the  judgment..  (Bledsoe  v» 
Colgan,  34.) 
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OFFICE   AND   OFFICERS  (Continued). 

2.  SupxEiOB  Judge— Term  or  Oitigb— Holding  Ovkb— Constittttional 
Law.— Section  6  of  article  X  of  the  constitution,  fixing  the  term  of 
office  of  a  superior  judge  at  six  years,  terminates  the  office  at  the 
end  of  that  period,  and  does  not  contemplate  a  holding  orer  until 
his  successor  is  elected  and  qualified.  The  legislature  cannot  extend 
the  term,  and  section  879  of  the  Political  Code  cannot  have  that 
effect     (People  ex  reL  Bledsoe  v.  Campbell,  11.) 

3.  Quo  Warranto  —  Relator  —  Intervention  —  Contest  between 
Claimants.— The  term  of  office  of  the  incumbent  having  expired, 
quo  warranto  lies  in  the  name  of  the  people,  upon  relation  of  one 
claiming  to  have  been  elected  as  his  successor,  to  remove  him  from 
an  unlawful  holding  over.  It  cannot  concern  the  defendant  whether 
the  relator  is  entitled  to  the  office,  as  against  an  intervening  claim- 
ant thereof,  or  whether  the  court  in  the  contest  between  the  relator 
and  the  other  claimant  erred  in  its  decision  in  favor  of  the  relator. 
(Id.) 

4.  Appeal  by  Intervener— Exceptions  Taken  by  Relator.— Upon 
appeal  hj  the  intervener  from  the  judgment  upon  the  contest  be- 
tween him  and  the  relator,  the  court  is  not  limited  to  a  considera- 
tion of  the  exceptions  taken  by  the  appellant,  but  is  entitled  to 
consider  like  exceptions  taken  hj  the  relator,  in  order  to  de- 
termine whether  errors  urged  by  the  appellant  are  not  counter- 
balanced so  as  to  be  rendered  harmless  by  similar  rulings  against 
the  relator.     (Id.) 

5.  Burden  upon  Appellant  to  Show  Error.— The  burden  is  upon 
the  appellant  to  include  in  his  bill  of  exceptions  all  errors  upon 
which  he  relies  for  reversal;  and  his  objection  to  ballots  cannot  be 
considered  where  the  bill  of  exceptions  does  not  show  that  they  were 
overruled  by  the  eourty  or  that  they  were  counted  for  the  relator. 
(Id.) 

6.  Costs  against  Intervener.— The  intervener,  by  filing  his  com- 
plaint in  intervention,  made  the  relator  a  defendant  thereto;  and 
upon  judgment  properly  rendered  in  favor  of  the  relator  against 
the  intervener,  the  relator  was  entitled  to  recover  costs  against 
him,  under  section  1024  of  the  Code  of  Civil  Procedure,  whether 
the  proceeding  between  them  be  considered  as  an  action,  or  as  a 
special  proceeding.     (Id.) 

See  County;  Elections;  Municipal  Corporations,  1-3;  Schools. 

PARTIES.   See  Negligence,  2;  Quieting  Title,  2;  Trust,  6. 

PARTITION. 

1.  Venue— Distinct  Parcels   in   Different  Counties.— An   action 

for  the  partition  of  distinct  parcels  of  land,  situated  in  different 

counties,  between  tenants  in  common  who  derive  their  title  from 

the  same  source,  may  be  properly  brought  in  any  county  in  which 
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any  portion  of  the  land  is  situated.  (Murphj  t.  Superior  Court  of 
Los  Angeles  County,  69.) 
2.  Definition  — <<Bkal  Peopbrty.*' —  The  term  "real  property," 
used  in  the  code,  or  "real  estate,''  used  in  the  constitution,  ia 
broad  enough  to  include  several  distinct  parcels  of  land,  as  well 
as  one  entire  tract,  and  is  equivalent  to  the  phrase  ''lands^  tene- 
ments, and  hereditaments."   (Id.) 

PABTNEBSmP.    See  Pleading,  5,*  Beceiver. 

PAYMENT.    See  Check;   Estates  of  Deceased  Persons,  21-24;  Judg- 
ment, 5;  Mortgage,  1,  2;  Trust,  2. 

PENALTY.    See  Damages. 

PLACE   OF   TBIAL.    See  Eminent  Domain,  3,  4;  Partition. 

PLEADING. 

1.  Action  fob  Szrvicss  —  Bill  of  Particulars  —  Answer.  —  In  an 
action  for  services,  a  bill  of  particulars  demanded  by  the  defend- 
ant does  not  become  a  part  of  the  complaint,  as  a  pleading,  which 
is  the  subject  of  answer;  and  special  denials  thereto  were  properly 
stricken  from  the  answer.  The  answer  must  respond  to  the  aU^ga- 
tions  of  the  complaint  as  filed.    (Chamberlain  v.  Loewenthal,  47.) 

2.  Befusal  of  Continuancx—Injury  not  Shown.— Where  the  de- 
fendant, to  whom  a  continuance  was  refused,  does  not  show  that 
he  was  precluded  from  introducing  any  evidence  in  support  of  his 
defense,  or  that  he  sustained  any  injury  by  the  refusal  of  the 
court  to  continue  the  trial,  its  action  must  be  sustained.     (Id.) 

3.  Variance  in  Bill  of  Particulars— Practice— Improper  Motion. 
~A  variance  between  the  bill  of  particulars  and  the  allegations 
of  the  complaint  is  not  ground  for  a  motion  prior  to  the  trial  to 
exclude  all  evidence  relating  thereto,  and  such  motion  was  properly 
denied.  An  objection  to  evidence  on  the  ground  of  variance  may 
be  presented  at  the  trial.     (Id.) 

4.  Amendment  of  Complaint— Change  of  Dates  upon  Original— 
Answer- Injury  not  Shown.— It  was  not  erroneous  for  the  court 
to  permit  an  amendment  of  the  complaint  by  changing  the  dates 
between  which  the  services  were  alleged  to  have  been  rendered, 
by  writing  the  changed  dates  upon  the  face  of  the  original  com<- 
plaint  where  the  defendant  was  permitted  to  and  did  answer  it  as 
an  amended  complaint,  and  where  no  showing  was  made  of  any 
surprise  or  inability  to  present  evidence  in  refutation  of  the  plain- 
tiff's claim  as  amended.     (Id.) 

6.  Defendants  Doing  Business  under  Firm  Name— Conjunctive 
Denial— Admission.— Where  the  answer  to  a  verified  complaint 
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which  alleged  that  the  defendants  "were  and  still  are  doing  busi- 
ness" under  a  specified  firm  name,  designating  a  collection  agency, 
a  conjunctive  denial  that  the  defendants  were  and  still  are  doing 
business  under  that  name  is  insufficient  to  raise  an  issue,  and  ^e 
averment  of  the  complaint  is  admitted.     (Nolan  v.  Hentig,  281.) 

0.  Appointment  op  Exbcutoes— Construction  op  Code— Presump- 
tion OP  Jurisdiction.— The  jurisdiction  of  the  superior  court  to 
appoint  executors  of  the  will  of  a  deceased  person  is  presumed, 
and  need  not  be  pleaded  in  eonformity  with  section  456  of  the 
Code  of  Civil  Procedure,  which  applies  only  to  courts  of  special 
jurisdiction.    (San  Francisco  and  Presno  Land  Co.  v.  Hartung,  223.) 

See  Contract,  5;  Forcible  Entry  and  Detainer,  2;  Guardian  and 
Ward,  6;  Homestead,  2;  Injunction,  1;  Municipal  Corporations, 
5;  Negligence,  10;  Quieting  Title,  1-4;  Unlawful  Detainer, 
2,  4,  6;  Water  and  Water  Bights,  1,  13,  14. 

PRACTICE. 

1.  Dismissal  pob  Want  op  Pbobeoution— Motion  to  Vacate— Excus- 
able Neglect— CouNTER-AppiDAyiTs— Hearsay— Duty  op  Court.^ 
Upon  the  hearing  of  a  motion  to  vacate  a  judgment  of  dismissal  for 
want  of  prosecution,  based  upon  affidavits  showing  a  ease  of  excus- 
able neglect  on  the  part  of  the  plaintiff,  the  court  was  authorized  to 
disregard  counter-affidavits,  which  only  expressed  the  opinions  of  the 
affiants,  or  hearsay  based  upon  the  information  of  others,  and  which 
they  purported  to  give  on  their  information  and  belief,— and  if 
satisfied  that  the  neglect  was  excusable,  it  was  the  duty  of  the 
court  to  set  aside  the  former  order.    (Moore  v.  Thompson,  23.) 

2.  Discretion— Presumptions— Burden  upon  Appellant.— All  pre- 
sumptions are  against  the  abuse  of  discretion  of  the  court  in  vacating 
a  former  judgment  or  order  on  the  ground  of  excusable  neglect; 
and  the  burden  in  all  cases  is  upon  the  appellant  to  make  it  appear 
that  the  discretion  of  the  court  was  abused  in  making  the  order 
appealed  from.     (Id.) 

3.  Action  —  Transfer  op  Interest  —  Continuance  in  Name  op 
Plaintipp.— Where  the  interest  of  the  plaintiff  in  an  action  has  been 
transferred  pending  the  litigation,  it  is  not  improper  to  continue 
the  action  in  the  plaintiff's  name,  even  though  the  suit  is  for  an 
injunction.     (Sears  v.  Ackerman,  583.) 

See  Appeal;  Costs;  Execution;  Injunction;  Instructions;  Judg* 
ment;  Jury  and  Jurors;  New  Trial;  Partition;  Pleading; 
Beceiver;  Summons. 

PRESCMPTION.    See  Fisheries,  1. 

PEOHIBITION.    See  Corporation,  8-11;  Municipal  Corporations,  3. 

PUBLIC   OFFICERS.    See  Office  and  Officers. 
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PUBLICATION.    See  Guardian  and  Ward,  4;  Sammona. 

QUIETING   TITLE. 

1.  Plbadwo— Dbmubrxr  to  OoicPLAiMT.— a  eomplaint  in  an  aetion 
to  quiet  title,  alleging  that  plaintiif  ia  in  poaaession  of  and  claims 
title  in  fee  to  the  deacribed  premiaea,  and  that  the  defendanta  and 
each  of  them  claim  an  eatate  or  intereat  adrerae  to  him,  ia  aoffieient; 
and  a  demurrer  thereto  waa  proparlj  overmled.  (Butterfield  t. 
Graves,  155.) 

2.  Pabtiss— MiNiNO  OoicPANT  DsriKDAMT— Answsr—Estoppel.— A 
ndning  company  made  defendant  in  the  action,  under  which  plain- 
tiff derivea  no  right,  need  not  be  alleged  in  the  complaint  to  be  a 
corporation;  and  where  such  company  appears  and  answers  by  that 
name,  it  will  not  be  allowed  to  aay  that  it  waa  not  properly  named 
in  the  complaint,  or  that  the  complaint  did  not  show  how  it  came  to 
bear  that  name.    (Id.) 

3.  SurricncNCT  of  Answers.— Answers,  though  not  denying  the  pos- 
session of  the  plaintiff,  which  denied  that  the  plaintiff  was  at  any  time 
the  owner  of  any  right,  title,  or  interest  in  or  to  the  premises,  or  any 
part  or  parts  thereof,  and  denied  that  the  defendants  had  no  estate^ 
right,  title,  or  interest  in  the  lands,  and  affirmatively  alleged  that 
at  the  commencement  of  the  action  two  of  the  defendanta  named 
owned,  and  still  own,  the  title  in  fee  to  the  premises,  raiaed  issues 
upon  which  the  defendants  were  entitled  to  be  heard,  and  the  court 
erred  in  sustaining  demurrers  thereto.  (Id.) 

4.  Title  Subject  to  Trusts— Subplus age.— The  averment  of  the 
answers  that  the  two  defendants  named  hold  the  legal  title  "under 
certain  trusts"  not  set  forth,  with  which  it  is  alleged  plaintiff  is  in  no 
way  connected,  may  be  regarded  as  surplusage.  The  legal  title 
being  in  those  def  endftnts,  it  cannot  be  in  the  plaintiff  at  the  same 
time.    (Id.) 

6.  Verification  of  Answer— Bemurbeb— Motion  to  Strike  Out.— 
Where  defendants  are  sued  jointly,  and  it  is  alleged  they  claim  an 
estate  or  interest  adverse  to  the  plaintiff,  the  law  does  not  require 
each  of  them  to  verify  the  answer,  but  it  is  sufficient  for  one  of  them 
to  verify  it.  If  an  answer  is  insufficiently  verified,  that  is  not  ground 
of  demurrer,  but  only  of  a  motion  to  strike  the  answer  out.  (Id.) 
See  Boundary,  2-4;  Bailroad,  1;  Van  Ness  Ordinance,  5. 

QUO   WABBANTO.    See  Office  and  Officers. 

BAILBOAD. 

1.  Entry  with  Consent  op  Owner  —  Breach  op  Agreement  pob 
Depot— Quieting  Title.— An  owner  of  land,  who  verbally  per- 
mits a  railroad  company  to  enter  thereon  and  construct  and  operate 
its  railroad,  in  consideration  of  its  verbal  promise  to  erect  a  depot 
thereon,  at  which  all  regular  passenger-trains  would  stop,  cannot, 
after  the  default  of  the  company  in  erecting  such  depot  and  stopping 
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its  trains  as  agreed,  maintain  an  action  to  qniet  his  title  to  th^ 
land.  His  remedy  in  such  case  is  an  action  for  the  value  of  the 
land  taken,  and  damages,  if  any,  arising  therefrom.  (Southern 
California  Bailway  Company  y.  Slauson,  342.) 
2.  Bailroad  Com:mi8sioneks— Emfloyment  of  Expert— Sanction  or 
Legislature  Bbqihred.— An  action  will  not  lie  against  the  state 
to  recover  compensation  for  the  services  of  an  expert  employed  by 
the  state  board  of  railroad  commissioners,  where  no  appropriation 
has  been  made  by  the  legislature  to  pay  the  claim,  and  it  has  not  in 
any  way  been  approved  or  recognized  by  the  legislature.  (Polk  v. 
State  of  California,  384.) 
See  Criminal  Law,  10,  11;  Negligence^  18-22. 

•RAPE.    See  Criminal  Law,  49. 

KECEIVEB. 

1.  Beceiver  of  Partnership— Action  Allowed  by  Court— Conclu- 
siveness OF  JUDOICENT— BEPRESENTATION  OF  PARTIES  INTERESTED.^ 
A  judgment  against  a  receiver  of  partnership  assets  rendered  in  an 
action  permitted  to  be  brought  against  him  by  the  court  upon  a 
claim  in  the  nature  of  costs  incurred  by  the  receiver  in  the  man- 
agement and  conduct  of  the  business  under  his  control,  is  conclusive 
against  the  receiver,  and  upon  all  persons  interested  in  the  estate 
intrusted  to  his  management,  whom  he  represents,  including  the  sur- 
viving partner  and  all  creditors,  whether  made  parties  to  the  action 
or  not.     (Painter  v.  Painter,  231.) 

2.  SuRviviNO  Partner  Concluded— Enforcement  of  Judgment.— The 
surviving  partner  who  was  made  co-defendant  with  the  receiver,  and 
who  answered  and  might  have  defended  the  action,  but  was  dis- 
missed therefrom  of  his  own  motion,  is  concluded  by  the  judgment 
rendered  against  the  receiver,  and  cannot  attack  it,  upon  applica- 
tion made  to  the  court  to  enforce  the  judgment  by  the  sale  of  part- 
nership assets.    (Id.) 

3.  Form  of  Judgment— Mode  of  Enforcement.— A  judgment  ren- 
dered against  a  receiver  should  be  against  the  receiver  in  his  official 
capacity,  leaving  the  matter  of  its  enforcement  to  be  determined 
by  the  court  having  jurisdiction  of  the  receivership,  which  has  ex- 
clusive control  thereof.  Execution  cannot  issue  upon  the  judgment; 
but  application  to  enforce  payment  must  be  made  to  the  court  (Id.) 

4.  Order  Enforcing  Payment— Appeal— Questions  not  Beview- 
able— Discretion.- Upon  appeal  from  an  order  enforcing  payment 
of  the  judgment,  the  questions  whether  the  receiver  should  have 
been  appointed,  and  whether  his  administration  has  been  faulty,  and 
where  the  fault  lies,  if  any,  cannot  be  considered;  and  where  no 
abuse  of  discretion  appears  the  order  will  be  affirmed.     (Id.) 

6.  Directory  Business  —  Judgment  for  Loss  —  Payment  out  of 
General  Assets.— Where  the  judgment  was  for  loss  in  the  publish- 
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ing  of  a  directory  allowed  by  the  court,  under  contract  of  the  re- 
ceiver  with  a  corporation,  and  there  was  nothing  in  the  contract 
limiting  the  liability  of  the  receiver  to  the  proceeds  of  the  directory 
business,  the  court  properly  ordered  payment  out  of  the  general 
assets.  (Id.) 
6.  PARTIES  TO  Pbtition— Creditors— Ordek  ov  SaiiE.— It  is  not  ne- 
cessary that  the  creditors  should  have  been  made  parties  to  the  peti- 
tion to  enforce  the  judgment  by  a  sale  of  sufficient  assets  to  pay 
it,  where  it  does  not  appear  that  its  payment  will  exhaust  the  estate 
or  prevent  any  known  creditors  from  being  paid.  That  the  creditors 
have  not  pressed  their  claims  and  made  a  similar  demand  for  the 
receiver  to  sell  assets  to  pay  their  claims  furnishes  no  reason  for 
delaying  to  enforce  payment  of  the  judgment  by  necessary  sale  of 
assets.    (Id.) 

BEDEMPTION.    See  Execution,  1-3;  Mortgage,  10,  11. 

BEFOBMATION.    See  Mistake. 

BESCISSION.    See  Contract,  1-4;  Fraud,  6-8. 

BIYEB.    See  Boundary,  1-4. 

BOBBEBT.    See  (Mminal  Law,  51-54. 

SALE. 

1.  AcnoK  lOR  Conversion— Ownership  of  Goods— Executory  Con- 
tract OF  Sale- Title  not  Passed.— An  action  for  conversion  will 
not  lie  in  favor  of  plaintiffs  who  have  no  ownership  or  right  of 
possession  in  the  goods  alleged  to  have  been  converted,  but  who 
have  a  mere  executory  contract  of  sale  thereof,  under  which  th» 
title  has  not  passed  to  them.     (Hilmer  v.  Hills,  134.) 

2.  Sale  for  Cash  on  Delivery— Title  in  Vendor.- Upon  a  sale  of 
goods  for  cash  on  delivery,  as  distinguished  from  a  sale  on  credit, 
the  title  and  right  of  possession  of  the  goods  remains  in  the  vendor 
until  the  cash  is  paid.    (Id.) 

3.  Bill  of  Lading— Namino  of  Consignees- Intention  as  to  Title. 
— The  fact  that  the  plaintiffs  in  the  action  for  conversion  were 
named  as  consignees  in  the  bill  of  lading  did  not  have  the  effect 
to  pass  title  to  them,  in  view  of  evidence  clearly  showing  a  contrary 
intention.     (Id.) 

See  Contract,  1,  2,  7-10;  Criminal  Law,  13;  Vendor  and  Vendee. 

SAN   EBANCISCO.    See  Van  Ness  Ordinance. 

SCHOOLS. 

1.  School  Districts— New  District— Division  of  Schoolhouses— 
Maintenance  of  School  by  Old  District— Apportionment  of  Sub- 
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PLUS  PUNDS.--A  new  school  district  formed  by  division  of  an  old 
district  having  two  schoolhouses,  which  received  one  of  them,  in  which 
school  was  maintained  by  the  old  district  throughout  the  year,  and 
for  six  months  after  the  new  district  was  constituted,  prior  to  the 
election  of  trustees,  which  took  place  near  the  end  of  the  school 
year,  is  not  entitled  to  any  apportionment  of  surplus  funds  left  on 
hand  under  subdivision  4  of  section  1858  of  the  Political  Code 
after  apportionment  made  to  each  district  under  subdivision  3 
of  that  section.    (Sunol  School  District  v.  Chipman,  251.) 

2.  CoNSTBUonoN  OF  CoDE.— The  express  language  of  subdivision  4  of 
section  1858  of  the  Political  Code  requires  an  existing  school  dis- 
trict, with  average  attendance  therein  during  the  preceding  school 
year  as  the  basis  of  apportionment  thereunder;  and  it  cannot  be 
controlled  in  reference  to  the  new  district  by  implication  from  the 
facts  of  this  case,  nor  by  implication  from  the  exception  found 
in  section  1859  of  the  same  code,  which  leave  only  such  right  of 
apportionment  of  school  funds  to  the  new  district  which  is  appli- 
cable thereto,  without  inferring  a  right  to  the  apportionment  of  sur- 
plus funds  specially  provided  for  in  subdivision  4  of  section  1858, 
which  is  not  applicable  to  a  newly  organized  district.     (Id.) 

3.  School  Law— Warrant  for  Salary  of  Teacher— Mandamus  to 
SuPERiNTENDBNT.— Where  the  school  trustees  have  drawn  a  warrant 
for  the  salary  of  a  teacher,  and  the  county  superintendent  refuses  to 
issue  a  requisition  upon  it,  mandamus  will  lie  to  compel  its  issuance. 
(Williams  v.  Bagnelle,  699.) 

4.  Appeal  to  State  Superintendent.— Under  section  1699  of  the  Po- 
litical Code,  the  right  of  appeal  to  the  state  superintendent  is  lim- 
ited to  a  ease  where  the  school  trustees  have  refused  to  issue  a 
warrant,    (Id.) 

6.  Employment  of  Teacher  for  a  ''Year."— A  contract  of  em- 
ployment of  a  school  teacher  for  a  "year,"  imports,  in  the  absence 
of  anything  to  the  contrary,  employment  for  a  school  year,  begin- 
ning on  the  first  day  of  July  and  ending  on  the  last  day  of  June. 
(Id.) 

6.  Contract  of  Employment— Yearly  Salary— Miscalculation  of 
Trustees— Teacher  not  Prejudiced.— Where  the  contract  of  em- 
ployment was  to  teach  for  a  year  at  a  salary  of  one  thousand  dollars, 
without  making  provision  for  monthly  payments,  and  the  trustees, 
assuming  that  the  school  would  last  nine  months,  divided  the  salary 
into  nine  monthly  payments,  but  the  school  in  fact  continued  for 
only  eight  months,  the  teacher  cannot  be  held  responsible  for  the 
miscalculation  of  the  trustees,  and  their  error  cannot  deprive  the 
teacher  of  the  other  ninth  part  of  his  salary,  being  the  balance  due 
on  the  yearly  payment.     (Id.) 

7.  Provisions  of  Code  not  Mandatory— Formal  Defects  in  War- 
rant—Public Duty.— The  provisions  of  section  1543  of  the  Political 
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Code  should  oot  be  considered  as  mandatory  to  defeat  the  teacher's 
claim  to  the  unpaid  portion  of  his  salary,  for  informalities  or  formal 
defects  in  the  warrant  over  which  the  teacher  had  no  oontroL  When 
a  public  duty  is  imposed,  and  the  statute  requires  it  to  be  performed 
in  a  certain  manner  or  within  a  certain  time^  or  under  specific  con- 
ditions, its  prescriptions  may  be  regarded  as  directory  only,  when 
injustice  or  inconvenience  would  result  to  those  having  no  control 
over  the  exercise  of  the  duty,  if  the  requirements  were  essential  and 
imperative.     (Id.) 

SCHOOL   OF  INBUSTBY.    See  Criminal  Law,  1. 

SEWEB.    See  Easement 

STATUTE   OF   FBAUDa    See  Boundary,  7. 

STATUTE   OF   LIMITATIONS. 

1.  United  Workusn— Bsnetioiabt  Cebtdioatx— Aokhowledoiixnt 
BY  CosFOKATioN— Action  or  Board  or  Abbitiution.— Wher^  the 
only  defense  to  an  action  upon  a  beneficiary  certificate  by  the  wife 
of  a  deceased  member  of  a  grand  lodge  of  the  Ancient  Order  of 
Workmen  relates  to  the  statute  of  limitations,  a  formal  judicial 
acknowledgment  of  the  indebtedness  of  the  corporation  to  the 
plaintiff,  made  and  signed  by  its  authorized  board  of  arbitration, 
upon  petition  of  the  beneficiary  for  their  action  under  the  rules  of 
the  order,  whose  decision,  being  unappealable  from,  became  final 
and  conclusive,  is  a  binding  act  of  the  corporation,  which  takes 
the  case  out  from  the  operation  of  the  statute  of  limitations. 
(Dearborn  v.  Grand  Lodge  of  Ancient  Order  of  United  Workmen, 
658.) 

2.  Signature  of  Corporation— Delivery  of  Promise— Possession  of 
Beoord. — It  is  not  necessary  that  the  name  of  the  corporation  should 
be  subscribed  to  its  written  record  or  memorial  of  its  acts.  It  is 
enough  that  the  record  shows  upon  its  face  that  it  is  the  act  of  the 
corporation.  Nor  need  the  acknowledgment  or  promise  to  pay  the 
certificate  be  delivered  to  the  beneficiary;  nor  is  it  essential  that 
she  should  have  the  possession  of  the  record.    (Id.) 

See  Boundary,  5-7;  Estates  of  Deceased  Persons,  7;  Fraud,  6; 
Mortgage,  12,  13;  Trust,  3;  Van  Ness  Ordinance,  5. 

STEEET   ASSESSMENT. 

1.  Street  Improvement— Bight  of  Protest  Statutory— Paving  of 
Street  Crossing— Further  Proceedings  not  Barred.— The  right 
to  protest  against  a  street  improvement  is  created  by  statute,  and 
is  limited  by  its  terms.  It  does  not  exist  under  section  3  of  the 
Street  Improvement  Act,  where  the  improvement  is  not  "for  one 
block  or  more,"  but  is  merely  for  the  paving  of  a  crossing  at  the 
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interBeetion  of  two  etreets,  whieh  can  have  no  property  fronting  upon 
it;  and  a  protest  by  the  property-owners  liable  to  assessment  for 
such  improvement  cannot  operate  to  bar  further  proceedings  by 
the  board  under  the  original  resolution  of  intention.  (City  Street 
Improvement  Company  v.  Laird^  27.) 

2.  TiMB  roB  Obdxrino  Wokk— Postponement— Jubisdiotion.— The 
statute  does  not  prescribe  any  time  within  which  the  board  shall 
order  the  work  after  its  resolution  of  intention  has  been  declared, 
and  its  adoption  of  the  report  of  the  street  committee  that  a  pro- 
test, which  was  in  fact  unauthorized,  "bars  for  six  months  any 
further  proceedings  in  relation  thereto,"  is  at  most  only  a  post- 
ponement of  further  action  for  that  period,  and  did  not  deprive  it 
of  jurisdiction  to  order  the  work.     (Id.) 

3.  CONTBA.CT  WITH  COEPORATION— EXECUTION— PRIMA  FACIE  EvIDENOB 

— BuBDBN  or  Proof. — A  corporate  seal,  though  presumptive  evi- 
dence that  the  contract  was  authorized  by  the  corporation,  is  not 
essential  to  the  validity  of  a  contract  for  a  street  improvement 
made  by  the  corporation.  The  assessment,  with  its  accompanying 
documents  is  prima  fade  evidence  that  the  contract  was  author- 
ized by  resolution  of  the  corporation,  and  the  burden  is  upon  the 
defendants  contesting  the  assessment  to  prove  that  the  president 
of  the  corporation  who  signed  the  contract  in  the  corporate  name 
did  not  have  authority  to  execute  it.     (Id.) 

4.  Posting  of  Notices— Suppobt  of  Pindinq— Conflicting  Evidencb. 
—Where  the  evidence  is  conflicting  as  to  whether  the  notices  were 
properly  posted  by  the  clerk  of  the  board  of  supervisors,  a  finding 
that  they  were  so  posted  will  not  be  set  aside.     (Id.) 

5.  PiTBLio  Declaration  of  Proposals.— If  the  proposals  for  the 
improvement  were  opened  and  read  in  open  session  of  the  board  of 
supervisors,  they  were  ''publicly  declared"  within  the  meaning  of 
the  statute.     (Id.) 

6.  Street  Improvement- Curbs  and  Sidewalks— Suspension  of  Pro- 
ceedings—Invalid Assessment.- An  assessment  for  a  street  im- 
provement consisting  of  curbs  and  sidewalks  on  a  street  for  one 
block  "where  not  already  laid"  is  invalid,  and  creates  no  lien,  when 
a  protest  was  filed  against  the  laying  of  the  curbs  and  has  not  been 
passed  upon.  Such  protest  suspended  the  jurisdiction  of  the  board 
to  order  the  laying  of  the  curbs  until  the  objections  thereto  were 
passed  upon.     (Gray  v.  Burr,  109.) 

7.  Separate  Resolutions— Protest  Limited  to  Curbs.— The  right  to 
protest  against  the  laying  of  the  curbs  was  not  impaired  by  the  fact 
that  the  sidewalks  were  included  in  another  resolution  of  intention. 
The  board  could  not,  by  ordering  work  included  in  separate  resolu- 
tions of  intention  deprive  the  owners  of  the  right  to  proteit  against 
either  of  the  items;  and  an  assessment  for  curbs  and  sidewalks  in- 
eluding  the  cost  of  curbs  protested  against,  without  passing  upon  the 
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protest,  creates  no  lien,  even  if  the  laying  of  the  sidewalks  was  not 
objected  to.  (Id.) 

S,  Street  Improvement— Besolution  or  Intention— District  Im- 
provements—Power  OF  Board.— Under  section  2  of  the  Street  Im- 
provement Act,  it  is  within  the  legislative  power  of  the  municipal 
board,  to  include,  at  the  same  time  and  in  the  same  resolution  of  in- 
tention, the  distinct  classes  of  improvements,  and  the  improvement  of 
the  whole  or  any  portion  of  one  or  more  streets,  whether  connected 
or  remote  from  each  other,  without  requiring  them  all  to  be 
included  in  the  same  resolution  ordering  the  work,  or  to  be  con- 
tracted for  by  the  same  individual.     (Bates  v.  Twist,  52.) 

9.  Designation  of  Distinct  Improvement.— The  designation  of  a 
distinct  street  or  portion  of  a  street  which  is  to  be  improved,  with  a 
description  of  the  work  to  be  done  thereon,  renders  it  a  distinct 
And  several  improvement,  whether  it  be  the  only  improvement 
specified  in  the  resolution  of  intention,  or  in  the  resolution  order- 
ing the  work,  or  whether  other  improvements  are  included  with  it. 
After  the  improvements  have  been  ordered,  their  distinct  and  sev- 
eral character  is  to  be  observed  in  the  subsequent  proceedings.   (Id.) 

10.  Notice  op  Distinct  Improvement— Construction  of  Statute.— 
The  statute  is  to  have  a  reasonable  construction,  and  in  giving  effect 
to  the  underlying  principle  that  the  cost  of  an  improvement  shall 
be  borne  by  the  lands  adjacent  thereto,  and  that  the  owner  shall 
be  informed  of  said  improvement,  the  superintendent  of  streets 
was  not  required  to  post,  along  the  line  of  a  particular  street  to 
be  improved  in  part,  notice  of  any  other  distinct  improvement 
than  that  contemplated  upon  such  street.    (Id.) 

11.  Delay  in  Beturning  Warrant— New  Assessment.— The  failure 
of  a  street  contractor  to  return  his  warrant  within  thirty  days  after 
its  date,  as  required  by  section  10  of  the  Street  Improvement  Act, 
operates  to  deprive  him  of  his  lien  upon  the  property  assessed,  and 
is  not  an  error  or  defect  in  the  return  within  the  meaning  of  section 
9  of  the  act  entitling  him  to  apply  for  and  obtain  a  new  assessment 
after  a  judgment  has  been  rendered  against  him  in  an  action  to 
enforce  the  original  assessment.  (City  Street  Improvement  Com- 
pany V.  Emmons,  297.) 

12.  Vacating  Judgment— Surprise.— In  an  action  to  foreclose  a  street 
assessment  a  judgment  erroneous  in  substance  entered  upon  the 
motion  of  the  attorney  for  the  plaintiff  after  a  demurrer  to  the 
complaint  had  been  sustained,  and  in  the  absence  of  the  attorney  for 
the  defendant,  may  be  vacated  at  the  instance  of  the  defendant  on 
the  ground  of  surprise,  under  section  473  of  the  Code  of  Civil  Pro- 
cedure,    (Id.) 

13.  Street  Bond  Act— Constitutional  Law— Prior  Mortgage.— The 
bond  lien  provided  for  in  the  Street  Bond  Act  of  March  9,  1893,  is 
intended  to  be  prior  to  all  other  liens;  and  that  act  is  not  uncon- 
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Btitutional,  as  impairing  the  obligation  of  a  prjor  mortgage;  nor  is 
it  in  violation  of  the  fourteenth  amendment  of  the  federal  consti- 
tution, which  is  inapplicable  in  tax  proceedings.  (German  Savings 
and  Loan  Society  v.  Bamish,  120.) 

14.  Opportunity  roR  Hearing.— The  fact  that  the  Street  Bond  Act, 
which  gives  the  lot-owner  an  opportunity  to  object  to  the  issuance 
of  the  bond,  but  does  not  in  terms  give  the  right  to  object  to  lien- 
holders,  does  not  make  the  statute  void.    (Id.) 

15.  Long  Period  of  Bonds— Taxing  Power.— The  power  conferred 
upon  the  council  by  the  Street  Bond  Act  to  impose  a  charge  upon 
the  property- owners  for  a  period  of  ten  years  is  a  proper  exercise 
of  the  taxing  power,  and  is  not  a  taking  of  private  property  for 
public  use.     (Id.) 

16.  Constitution ALiTT  of  Vrooman  Act— Amendments.— The  Vroo- 
man  Act  is  constitutional;  and  none  of  the  amendments  thereto  are 
invalid.    (Id.) 

17.  Change  of  Grade  Act  —  Provision  for  Hearing  —  Damages— 
Waiver.— The  Change  of  Grade  Act,  which  is  not  intended  to 
include  the  original  establishment  of  grade,  sufficiently  provides  for 
notice  and  hearing  on  the  question  of  damages  by  all  persons  entitled 
to  compensation  under  the  constitution  before  the  actual  damage 
occurs,  to  be  paid  when  the  grade-lines  are  changed,  provided  a 
petition  is  made  for  damages.    Those  who  do  not  ask  damages  may 

.  be  deemed  to  have  waived  them.    (Id.) 

18.  Statutory  Construction— Ordinance  to  Change  Grade.— The 
Yrooman  Act  and  the  Change  of  Grade  Act  are  to  be  treated  as 
in  pari  ^lateria;  and  the  power  to  pass  an  ordinance  to  change  or 
modify  the  grade  of  a  street  exists  under  both  acts,  and  may  be 
referred  to  either.     (Id.) 

19.  Proceedings  to  Improve  Street  after  Change  of  Grade.— Pro- 
ceedings to  grade,  gravel,  and  otherwise  improve  a  street,  inaugurat- 
ed by  another  ordinance,  after  a  change  of  official  grade  has  been 
made  under  the  Change  of  Grade  Act,  are  not  invalid  because  not 
complying  with  that  act.     (Id.) 

20.  Sufficiency  of  Petition— Determination  by  Council.— A  petition 
presented  by  a  majority  in  frontage  of  lot-owners,  asking  both  for 
a  change  of  grade,  and  also  that  after  such  change  an  order  be 
made  to  grade  and  improve  the  streets  to  the  new  grade,  and  to  issue 
serial  bonds  therefor,  is  sufficient  to  confer  power  upon  the  council 
not  only  to  change  the  grade,  but  also  to  order  the  improvements 
petitioned  for.  An  ordinance  of  intention  to  grade  and  otherwise 
improve  the  street  is  conclusive  that,  at  its  passage,  the  persons 
whose  names  appeared  upon  the  petition  were  owners  of  a  majority 
of  the  frontage.     (Id.) 

21.  Assessment  District.— The  council  may  establish  the  assessment 
district  either  so  as  to  be  coincident  with  and  include  only  the  lots 
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which  would  have  been  assessed  under  the  front-foot  mode  of  i 
ment,  if  such  n&ode  had  been  adopted,  or  it  may  include  a  district 
other  than  that.    (Id.) 

22.  Stbxet  Bond  Aot  not  Bxpxalkd.— The  Street  Bond  Act  was  not 
repealed  by  the  constitutional  amendment  of  1896  to  section  6  of 
article  XX  of  the  constitution.  That  amendment  did  not  ^ve  life 
to  the  scheme  for  street  improvements  in  the  charter  of  Los 
Angeles  which  were  void  under  section  8  of  article  XI  of  the 
constitution.     (Id.) 

23.  GoNTKACT  TOB  Beduoed  Bate— PRiviLnii  OF  Propkrtt-Ownxbs— 
Fraud  not  Shown. — ^Where  three  fourths  of  the  propertj-owners, 
instead  of  electing  to  do  the  work  at  the  price  awarded,  made  a 
contract  with  the  contractor  for  a  reduced  rate,  and  a  corresponding 
credit  on  their  assessments,  the  privilege  of  entering  into  which  was 
extended  to  all  other  lot-owners,  such  contract  carries  no  such  evi- 
dence of  fraud  as  to  warrant  the  court  in  declaring  the  bonds  void. 
(Id.) 

24.  Besobiption  of  Assessment  District— Oebtainty.— A  description 
of  an  assessment  district  which  would  have  been  sufficiently  certain 
in  a  conveyance  is  sufficiently  certain  under  the  law.     (Id.) 

25.  Street  Improvement— -Gutterways—Besolittion  of  Intention.— 
A  resolution  of  intention  to  pave  a  street  includes  gutterwajs  as  part 
of  the  roadway  of  the  street,  and  they  need  not  be  specified  therein 
unless  they  are  intended  to  be  constructed  differently  from  the  rest 
of  the  street.     (City  Street  Improvement  Company  v.  Taylor,  364.) 

26.  Granite  Curbs— Exception— Jurisdiction— Beduction  of  Judg- 
ment.—In  a  resolution  of  intention  to  lay  granite  curbs  where  not 
already  laid,  on  a  certain  part  of  a  street,  there  is  an  exception  of 
curbs  already  laid,  which  is  beyond  the  jurisdiction  of  the  board; 
and  no  appeal  thereto  is  required.  Where  curbs  were  improperly 
assessed  to  a  lot  where  they  had  been  already  laid  a  judgment 
foreclosing  the  assessment  must  be  reduced  by  the  amount  so 
improperly  assessed,  with  interest.     (Id.) 

SUMMONS. 

1.  Service  by  Publication  —  Showing  op  Cause  of  Action.  —  In 
order  to  support  an  order  for  the  service  of  summons  against  a 
non-resident  defendant  by  publication,  it  is  essential  to  give  the  court 
jurisdiction  that  a  cause  of  action  be  shown  either  by  a  properly 
verified  complaint  or  by  affidavit.  (Columbia  Screw  Company  v. 
Warner  Lock  Company,  445.) 

2.  iNsurnciENT  Atpidavit  by  Attorney— Information  from  Plain- 
tiff—Void  Order  and  Publication.— Where  the  complaint  was  not 
verified,  an  affidavit  by  an  attorney  for  the  plaintiff  corporation, 
showing  that  all  of  the  facts  stated  therein  concerning  the  indebted- 
ness sued  upon  are  stated  upon  information  received  by  him  from 
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the  plaintiff,  shows  no  cause  of  action,  and  the  order  of  publication 
of  summons  and  the  publication  based  on  such  affidavit  are  void. 
(Id.) 

3.  Judgment  not  ENroRCEABLE  —  Appeal  —  Special  Appearance.— 
The  judgment  based  upon  the  void  publication  of  summons  should 
not  be  enforced  in  any  manner,  and  will  be  reversed  upon  appeal. 
It  was  proper  practice  for  the  foreign  corporation  defendant  to 
make  a  special  appearance  in  the  notice  of  appeal,  "for  the  pur- 
pose of  contesting  the  jurisdiction  of  the  court  over  the  person  of 
the  defendant."    (Id.) 

SURETY. 

1.  Deed  to  Bank— General  Security  for  Future  Debts— Guaranty 
— Benew.il  of  Indorsed  Notes— Release  or  Indorsers— Foreclos- 
ure.— A  deed  given  to  a  banking  company  by  a  stockholder  of  a  cor- 
poration as  general  security  for  all  amounts  which  should  thereafter 
become  due  to  it  from  the  corporation,  and  another  company  named, 
does  not  create  a  guaranty,  or  personal  liability,  and  does  not  de- 
pend upon  any  particular  evidence  of  indebtedness,  but  creates  a 
general  continuing  liability  of  the  land  as  security  for  all  amounts 
thereafter  to  become  due  to  the  bank  from  the  parties  named  in  what- 
ever form.  The  liability  of  the  land  as  such  security  is  not  affected 
by  the  renewal  of  indorsed  notes  given  at  the  time  of  the  conveyance, 
upon  which  renewal  the  original  indorsers  were  relieved  from  lia- 
bility; and  the  general  security  may  be  foreclosed  for  the  balance 
due  upon  the  renewed  notes.  (Sather  Banking  Co.  v.  Arthur  R. 
Briggs  Co.,  524.) 

2.  Separate  and  Independent  Instruments.— The  conveyance  and  the 
indorsed  notes  were  separate  and  independent  instruments  having 
no  relation  to  each  other,  and  governed  by  distinct  rules  of  law. 
(Id.) 

3.  Suretyship— Construction  of  Contract.— The  general  rule  that  a 
surety  cannot  be  held  beyond  the  express  terms  of  his  contract,  ap- 
plies only  to  the  extent  that  no  implication  shall  be  indulged  in  to 
impose  a  burden  not  clearly  inferable  from  the  language  of  the 
contract,  but  does  not  apply  so  as  to  hold  that  the  contract  shall 
not  be  reasonably  interpreted,  as  other  contracts  are.     (Id.) 

4.  Purpose  op  Continuing  Security— Practical  Construction.— 
Where  the  evident  purpose  of  the  conveyance  in  question,  con- 
strued with  other  securities  taken  from  other  stockholders  to  the 
same  effect,  was  to  establish  a  credit  at  the  bank  for  the  companies 
named,  under  such  terms  of  continuing  liability  as  would  extend 
such  credit  and  fully  protect  the  bank,  and  the  language  used  was 
broad  enough  to  express  such  purpose,  and  the  action  of  the  bank 
and  of  the  grantor  of  the  conveyance  shows  that  the  practical  con- 
struction placed  upon  it  was  that  it  was  a  continuing  liability  to 
secure  all  amounts  to  become  due,  and  all  indebtedness  contracted  by 
the  companies,  in  whatever  form,  it  must  be  so  held.     (Id.) 
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5.  £JT£GT  OF  BeNEWAL  OP  NOTBS— LiXN  OF  MOBTOAOE— APPLICABILrrr 

OP  Bulb.— The  general  rule  that  the  renewal  of  notes  does  not 
amount  to  payment,  that  a  mortgage  secures  the  debt,  and  not  anj 
particular  evidence  of  it,  and  that  its  lien  is  not  affected  bj  a  change 
of  the  note,  or  giving  a  different  instrument  as  an  evidence  of  the 
debt,  or  bj  anj  extension  of  time,  and  can  onlj  be  discharged  bj 
payment  or  an  express  release, -^is  not  limited  to  a  case  where  the 
mortgage  secures  the  mortgagor's  own  debt,  but  applies  equally 
where  the  mortgage  is  to  secure  the  debt  of  a  third  party,  and  its 
language  imports  that  it  is  given  to  protect  all  amounts  due,  without 
limitation  as  to  form,  and  provides  only  for  a  release  of  the  security 
on  payment.    (Id.) 

6.  9xnLDiN0  Contract— Bond  of  Contractor— Liens— Liabilitt  of 
SuRETixs.— The  sureties  on  the  bond  of  a  contractor,  given  for  the 
faithful  performance  of  a  building  contract,  are  entitled  to  stand 
upon  the  strict  terms  of  their  contract;  and  where  the  bond  makes 
no  mention  of  liens,  and  the  building  and  repairs  were  completed 
according  to  the  contract,  and  the  full  contract  price  was  paid 
without  complaint  that  the  contract  was  not  complied  with,  the 

.  sureties  cannot  be  held  liable  for  the  amount  of  any  liens  thereafter 
filed  upon  the  building  for  labor  and  materials  furnished  and  used 
in  its  construction,  notwithstanding  the  contract  was  not  properly 
recorded  and  the  liens  were  valid  claims  against  the  building.  The 
owner  can  hold  the  contractor  liable  for  the  amount  of  such  liens^ 
but  not  his  sureties.    (Boas  v.  Maloney,  105.) 

SUBVEY.    See  Boundary,  1. 

TAXATION.    See  Boundary,  6. 

TEUST. 

1.  Action  by  Divorced  Wife— Enforcement  of  Trust— Successiok 
TO  Husband's  Interest- Admission  of  Pleadings.— In  an  action 
by  a  divorced  wife  to  enforce  a  conveyance  from  trustees  of  Jier  hus- 
band, to  whose  rights  she  had  succeeded  by  a  receiver's  sale,  where 
the  complaint  alleges  that  she  succeeded  to  whatever  interest  her 
husband  had  in  the  premises,  and  is  the  owner  thereof,  and  the  aver- 
ment is  not  denied,  her  ownership  is  admitted,  and  the  validity  of 
the  receiver's  sale  is  not  involved.     (White  v.  Costigan,  564.) 

2.  Advance  of  Purchase  Monet— Title  in  Trust— Payment- 
Application  OF  Credits.— Where  the  husband's  brokers,  with  whom 
he  had  large  accounts,  advanced  the  purchase  money  to  buy  the  land 
for  the  husband,  and  took  the  title  in  their  own  names  in  trust  until 
repaid,  and  where  it  appears  from  their  stated  accounts  with  the 
husband  assented  to  by  him,  that  credits  applied  by  the  defendants 
upon  the  purchase  money  had  fully  paid  and  extinguished  the 
indebtetlness   before   the   plaintiff   succeeded   to   his   interest,   the 
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defendants  are  bound  bj  such  application  of  credits,  and  are  bound 
to  convey  to  plaintiff  upon  her  demand,     (Id.) 

3.  Statutb  of  Limitations  —  Demand  tor  Bked.  —  The  defendants 
being  trustees  of  the  naked  legal  title  to  the  land  after  the  pur- 
chase monej  was  fullj  paid,  and  the  trust  never  having  been  at 
any  time  repudiated,  the  statute  of  limitations  cannot  begin  to  run 
until  after  a  demand  was  made  for  a  deed;  and  the  defense  of  laches 
cannot  be  successfully  urged  if  the  action  is  brought  within  a 
reasonable  time  after  the  making  of  such  demand.    (Id.) 

4.  BsMEDY— Enforcement  of  Oonvetange.— The  proper  remedy  for 
the  plaintiff  is  to  enforce  a  conveyance  from  the  defendants,  who 
hold  the  legal  title  in  trust  for  the  plaintiff  as  the  successor  in 
interest  of  her  divorced  husband.  An  action  of  ejectment  is  not  a 
proper  remedy,  on  the  ground  that  the  defendants  were  mortgagees, 
and  that  the  husband  paid  the  mortgage.  They  still  thereafter  held 
the  legal  title  solely  as  trustees.    (Id.) 

5.  Contract  to  Make  Will— Intestacy— Enforcement  of  Trust 
AGAINST  Heirs.— Where  it  appears  that  a  person  who  died  intestate 
had,  in  his  lifetime,  agreed  for  an  adequate  consideration  to  leave  a 
wiU  upon  his  death  giving  all  of  his  estate  to  a  nephew,  who  had  fully 
performed  the  agreement  upon  his  part,  and  had,  in  reliance  upon 
the  contract,  so  changed  his  condition  and  relations  that  he  would 
not  be  placed  in  statu  quo,  and  the  failure  of  the  deceased  to  leave 
the  will  as  agreed,  works  a  fraud  upon  the  nephew,  and  the  grant- 
ing of  equitable  relief  to  him  will  work  no  gross  injustice  to  inno- 
cent third  parties,  equity  will  enforce  the  agreement,  not  by  com- 
pelling a  will,  but  by  impressing  a  trust,  upon  the  heirs  in  favor  of 
such  nephew,  and  declaring  them  constructive  trustees  of  the  title 
cast  upon  them  by  the  intestacy  of  the  deceased.  (McCabe  v.  Healy, 
81.) 

G.  Parties  —  Administrator  —  Bights  of  Attorney.  —  The  adminis- 
trator of  the  estate  of  the  intestate  is  not  a  necessary  party  to  the 
action  in  favor  of  the  nephew  to  enforce  a  constructive  trust  against 
the  heirs  of  the  decedent,  by  reason  of  his  contract  with  the  dece- 
dent, and  has  no  interest  in  the  litigation.  His  attorney  is  not  pre- 
cluded from  acting  as  the  attorney  for  the  nephew  as  plaintiff  in 
such  action.    (Id.) 

7,  Trust  Deed— Disposition  of  Estate— Bights  of  Executor— Ac- 
tion BY  Heirs.— A  direction  in  a  deed  of  trust  that  the  trustee  shall 
upon  the  decease  of  the  trustor  "turn  said  estate  over  to  the  heirs, 
executors,  or  administrators  of  said  trustor,  as  the  same  may  in 
and  by  law  be  proper  and  provided,"  is  modified  as  to  the  three 
classes  named  by  the  last  clause  of  the  direction.  Where  the  trustee 
is  also  made  the  executor  of  the  will  of  the  trustor,  the  law  pro- 
vides that  the  estate  shall  be  turned  over  to  the  executor,  and  the 
heirs  of  the  trustor  cannot  maintain  an  action  for  an  accounting 
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against  the  trustee,  and  to  secure  bis  removal  and  the  appointment 
of  another  trustee  in  his  stead.  (Heintz  v.  Hoover,  372.) 
8.  Will— Void  Trust— Perpetuity— Permanent  Fund  for  Care  of 
Burial-Plot.— A  provision  in  a  will  attempting  to  create  a  per- 
manent trust  fund,  the  income  of  which  is  to  be  devoted  to  the 
care  of  the  testator's  burial-plot,  does  not  establish  a  charitable 
use,  and  is  void,  as  creating  a  perpetuity  in  violation  of  section  9 
of  article  XX  of  the  constitution.  (Estate  of  Gay,  552.) 
See  Fraud,  1,  9-12;  Mortgage,  12,  13;  Quieting  Title,  4. 

UNLAWFUL   DETAINER. 

1.  Expiration  or  Term  —  Construction  of  Ck)DES  —  Three  Days' 
Notice  to  Quit.— A  tenant  of  real  property  who  continues  in 
possession,  without  the  consent  of  his  landlord,  after  the  expira- 
tion of  a  fixed  term  for  which  it  is  let  to  him,  is  guilty  of  an 
unlawful  detainer,  under  subdivision  1  of  section  1161  of  the  Code 
of  Civil  Procedure;  and  the  three  days'  notice  to  quit  provided  for 
in  subdivision  2  of  that  section  is  not  required  in  such  case.  The 
three  days'  notice  to  quit  provided  for  in  section  791  of  the  Civil 
Code  refers  only  to  a  right  of  re-entry  for  breach  of  some  express 
provision  of  the  lease,  and  not  to  a  case  where  the  term  has  expired' 
by  limitation.     (Earl  Orchard  Company  v.  Fava,  76.) 

2.  Pleading— Unlawful  Possession— Demand  for  Possession— Re- 
fusal—Absence  OF  Specul  Demurrer.— a  complaint  which  al- 
leges ownership  of  the  premises,  a  lease  by  the  defendant  for  a  fixed 
term,  a  renewal  for  a  definite  term,  and  its  termination,  defendant's 
entry  into  possession  under  the  lease,  and  that  he  is  still  in  pos- 
session, and  also  alleges  a  demand  of  possession  after  the  term  had 
expired,  and  within  sixty  days  thereof,  and  that  the  defendant  has 
failed  and  refused,  and  still  fails  and  refuses,  to  surrender  possession 
to  plaintiffs,  and  that  he  still  continues  to  hold  and  occupy  the 
premises,  suf&ciently  shows  that  defendant  is  in  possession  without 
the  permission  of  the  plaintiffs,  in  the  absence  of  a  special  demurrer 
for  uncertainty.     (Id.) 

3.  Notice  to  Surrender  Possession  —  Form  not  Essential.  —  No 
particular  form  of  notice  was  required  to  apprise  the  defendant  of 
the  fact  that  he  would  not  have  the  lease  renewed  in  his  favor,  and 
that  he  must  surrender  possession.  Where  he  was  served  with  writ- 
ten notice  to  that  effect,  executed  by  proper  authority,  in  an  in- 
formal manner,  but  was  verbally  informed  in  very  explicit  terms 
that  he  must  surrender  possession,  and  could  not  have  the  place 
another  year,  the  notices  were  sufficient.     (Id.) 

4.  Amendment  of  Complaint— Motion  for  Nonsuit— Mistake— 
Discretion.— Where  it  appears  that  all  parties  were  mistaken  as  to 
the  date  of  the  termination  of  the  verbal  lease,  but  it  was  discovered 
upon  the  trial  that  a  written  lease  not  executed,  which  was  accepted 
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as  fixing  the  terms  of  the  verbal  lease,  showed  another  date  of  ter- 
mination differing  from  that  alleged,  the  court  had  discretion  to 
allow  an  amendment  to  conform  to  the  evidence,  and  to  obviate  a 
motion  for  a  nonsuit  for  variance,  where  it  does  not  appear  that 
defendant  was  misled  by  the  amendment  to  his  injury.     (Id.) 

5.  Justice's  Couet— Jurisdiction—Appeal— Consent  to  Trial  De 
Novo,— The  objection  that  the  justice's  court  had  no  jurisdiction 
of  an  action  for  unlawful  detainer,  claiming  twenty-five  dollars 
rent  due,  fifty  dollars  damages  for  waste  and  injury  for  detention 
of  the  premises,  and  that  the  damages  be  trebled,  cannot  be  urged 
where  the  cause  upon  appeal  to  the  superior  court  was  tried  upon 
its  merits  by  the  consent  of  both  parties  without  objection  to 
the  jurisdiction  of  the  court  over  the  subject-matter  or  the  parties. 
(Nolan  V.  Hentig,  281.) 

6.  Rent  Due  at  Trial— Treble  Damages— Pleading.— The  court  may 
render  judgment  for  the  rent  due  at  the  trial,  and  may  award  treble 
damages  for  the  whole  amount  of  rent  then  unpaid  without  further 
amendment  to  the  complaint.     (Id.) 

7.  Departure  op  Person  Named  upon  Sign— Retention  op  Sign— 
Possession  bt  Other  Defendants- Increase  op  Rent.— Where 
one  of  the  defendants,  whose  name  was  used  upon  the  sign  of  a 
collection  agency,  left  the  premises,  leaving  the  other  defendants  in 
possession,  who  retained  the  sign,  and  continued  to  retain  the  pos- 
session after  notice  served  upon  them  for  an  increase  of  rent,  which 
remained  unpaid,  and  after  written  notice  to  pay  the  rent  or  quit, 
such  other  defendants  are  guilty  of  unlawful  detainer,  and  are 
liable  for  the  increased  rent  and  for  treble  damages,  regardless  of 
whether  they  were  or  were  not  doing  business  under  the  name  of 
such  collection  agency.     (Id.) 

YAN    NESS   ORDINANCE. 

1.  Deed  op  Land  Conpirmed— Recitals.— A  deed  to  lands  confirmed 
by  the  Van  Ness  Ordinance  and  by  the  confirmatory  act  of  March 
11,  1858,  executed  in  pursuance  of  the  act  of  March  24,  1870,  to 
expedite  the  settlement  of  land  titles  in  the  city  and  county  of  San 
Francisco,  is  executed  by  the  mayor  as  the  deed  of  the  municipal 
corporation,  and  need  not  recite  the  various  proceedings  required 
by  the  act.  (San  Francisco  and  Fresno  Land  Company  v.  Hartung, 
223.) 

2.  Prima  Facie  Evidence  op  Prerequisites— Presumption  not  Over- 
come.—The  deed  of  the  city  and  county,  so  executed,  is  at  least 
primal  facie  evidence  of  all  facts  essential  to  its  validity;  and 
grantees  claiming  thereunder  need  not  prove  that  the  prerequisites 
of  the  law  had  been  complied  with,  or  that  their  case  came  within 
the  provisions  of  the  act.  If  the  presumption  in  favor  of  the  deed 
is  not  overcome  by  sufficient  evidence,  the  deed  itself  is  proof  of  title 
in  the  grantees.    (Id.) 
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3.  Connection  with  P&iok  Gbant.— It  is  onlj  peraons  connecting 
themselves  with  the  title  of  the  city  under  a  prior  grant  made  by 
the  Van  Ness  ordinance  who  are  in  a  condition  to  object  to  the 
regularity  of  a  deed  subsequently  executed  under  the  act  of  1870. 
(Id.) 

i.  YxsTiNO  or  Title  under  Van  Ness  OBDiNANcas— Effect  of  Deed 
—Muniment  of  Title  befoke  Acquieed.— The  Van  Ness  Ordinance 
purported  to  be  a  grant  in  prcdsenii  by  the  city  of  San  Francisco 
of  its  pueblo  lands  to  the  persons  therein  described;  and  the  effect 
of  the  ordinance  and  of  the  acts  of  confirmation  by  the  state  and 
United  States  was  to  vest  title  to  the  lands  in  those  persons  as  of 
the  date  of  the  ordinance.  A  deed  executed  under  the  act  of 
March  24^  1870,  cannot  divest  any  title  previously  vested,  but  is 
only  a  muniment  of  title  to  persons  who  have  acquired  title  under 
the  ordinance.     (Id.) 

5.  AonoN  to  Quiet  Title— Adverse  Possession— Statute  of  Lim- 
itations—Findings  Based  upon  Answer.— In  an  action  to  quiet 
title  brought  by  the  grantees  of  a  deed  for  lands  claimed  under  the 
Van  Ness  Ordinance,  where  no  other  title  was  claimed  than  by 
adverse  possession,  under  the  statute  of  limitations,  a  finding  that 
plaintiffs'  cause  of  action  is  not  barred  by  the  provisions  of  either 
of  the  sections  specified  in  the  answer,  sufficiently  includes  a  finding 
in  effect  that  the  defendants  or  their  predecessors  were  not  in  adverse 
possession  for  any  period  of  ^ve  years,  and  that  plaintiffs  or  their 
predecessors  were  in  possession  within  ^Ye  years  next  preceding  the 
commencement  of  the  suit,     (Id.) 

0.  Bepeal  of  Special  Statute.— The  special  statute  of  limitations  of 
date  March  5,  1864,  in  relation  to  suits  on  titles  acquired  under  the 
Van  Ness  Ordinance,  must  be  regarded  as  repealed  by  the  adoption 
of  the  codes,  in  so  far  as  it  may  be  deemed  to  prescribe  a  different 
rule.    (Id.) 

VENDOB  AND  VENDEE. 

1.  Contract  of  Sale- Action  of  Debt  for  Purchase  Money— Time 
FOR  Action.- A  vendor  of  land  under  an  executory  contract  of 
sale,  who  has  demanded  payment  of  the  residue  of  the  contract  price, 
after  it  has  become  due,  and  who  has  tendered  a  deed  in  connection 
with  such  demand,  may  maintain  an  action  of  debt  to  recover  the 
unpaid  portion  of  the  contract  price,  at  any  time  within  the  statute 
of  limitations  of  four  years.  [Beatty,  C.  J.,  and  Lorigan,  J.,  dis- 
senting.]    (North  Stockton  Town  Lot  Company  v,  Fischer,  100.) 

2.  Delay  of  Vendor- Estoppel  of  Purchaser.— It  does  not  lie  in 
the  mouth  of  the  purchaser  to  object  that  the  vendor  was  guilty  of 
laches  in  giving  him  more  time  than  the  contract  gave  him,  and  in 
delaying  suit  after  the  first  default  in  payment.     (Id.) 

3.  Provision  for  Forfeiture— Benefit  of  Vendor— Option— Waiver. 
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—A  provision  in  the  contract  for  forfeiture  of  the  installments  of 
purchase  money  paid,  upon  default  of  the  purchaser,  was  for  the 
ezclusiye  benefit  of  the  vendor,  to  be  exercised  or  not,  at  the  vendor's 
option.  The  forfeiture  is  waived  bj  the  vendor  bj  continuing  and 
acting  upon  the  contract.    (Id.) 

4.  Tender  of  Deed— Psbsumption—Findinos.— The  tender  of  the 
deed  put  the  defendant  in  default  and  authorized  the  action.  In 
the  absence  of  anj  question  in  the  record  as  to  whether  the  tender 
was  kept  good,  it  must  be  presumed  that  it  was  in  favor  of  a  judg- 
ment for  the  unpaid  purchase  money,  especiallj  where  it  is  found 
that  plaintiif  has  complied  with  all  the  covenants  of  the  contract  on 
its  part.    (Id.) 

5.  Bight  to  Deed— Belief  not  Sought.— Though  upon  payment  of 
the  judgment  the  defendant  will  have  a  right  to  the  deed,  yet  where 
he  did  not  ask  such  relief,  and  moved  for  a  nonsuit  on  other  grounds, 
the  judgment  should  not  be  reversed  to  give  him  such  relief. 
[Beatty,  G.  J.,  and  Lorigan,  J.,  dissenting.]     (Id.) 

6.  Ck)NTiucT  OF  Sale— Insurance  by  Vendor— House  Erected  bt 
Purchaser.— A  vendor  having  a  lien  for  purchase  money  under  an 
executory  contract  of  sale  of  a  lot,  has  an  insurable  interest  in  a 
house  erected  on  the  lot  by  the  purchaser  to  the  extent  of  the 
unpaid  purchase  money,  and  may  insure  the  same  for  his  own 
benefit,  to  protect  his  own  interest.     (White  v.  Oilman,  375.) 

7.  Payment  for  Loss— Purchase  Money  Unaffected— Deed  not 
Enforceable.— Insurance  money  paid  to  the  vendor  upon  loss  of  the 
building  by  fire  belongs  solely  to  the  vendor,  if  the  purchaser  has  not 
been  charged  with  any  part  of  the  premium.  In  such  case  the 
purchaser  cannot  require  that  any  part  of  the  insurance  mon^ 
shall  be  applied  upon  the  purchase  money;  and  so  long  as  the 
purchase  money  remains  unpaid,  the  purchaser  cannot  enforce  a 
deed.     (Id.) 

See  Contract,  10. 

VENUE.    See  Eminent  Domain,  3;  Partition. 

VEBIPICATION.    See  Quieting  Titie,  5. 

VETEBANS'  HOME.    See  Mandamus,  2. 

WATEE   AND   WATEE   BIGHTS. 

1.  "Water  Bights— Action  to  Bestrain  Diversion— Suffioienoy  of 
Complaint.- In  an  action  to  restrain  the  diversion  of  the  waters  of 
a  stream  to  plaintiff's  injury,  where  the  complaint  is  good  as  against 
a  general  demurrer,  the  alleged  use  to  which  the  plaintiff  is  entitied, 
ana  the  alleged  deprivation  thereof  by  the  defendant  constitute 
only  a  single  cause  of  action,  and  not  two  causes  of  action,  and  the 


824  Water  and  Water  Rights. 

WATER   AND   WATER   RIGHTS  (Continued). 

eomplaint  is  not  made  thereby  ambiguous,  unintelligible^  or  uncer- 
tain, or  the  subject  of  a  special  demurrer.  ((Patterson  v.  Mills, 
276.) 

2.  Rights  of  Plaintiff— Support  op  Findings— Adverse  User— Con- 
flicting Evidence.- Notwithstanding  the  capacity  of  the  plaintiff's 
ditches  was  fifty  Inches  less  than  the  capacity  of  the  defendants' 
ditches,  yet  where  no  formal  appropriation  of  any  specific  number  of 
inches  appears  to  have  been  made  by  either  party,  and  the  court 
finds  upon  conflicting  evidence  that  plaintiff  had  had  the  use  of 
one  half  of  the  water  of  the  stream  during  the  irrigating  season 
for  the  period  of  twenty-one  years  adversely  to  the  defendants,  who 
were  familiar  with  his  user  thereof,  the  findings  and  judgment  for 
plaintiff  cannot  be  disturbed  upon  appeal  for  insufficiency  of  the 
evidence  to  support  them.     (Id.) 

3.  Former  Judgment— Matter  not  in  Issue.— A  former  judgment 
in  an  action  by  the  plaintiff  against  a  predecessor  of  the  defend- 
ants, the  controversy  in  which  did  not  involve  the  proportion  of  the 
water  to  which  each  was  entitled,  and  in  which  the  court  found 
that  there  were  * '  no  data  upon  which  to  base  a  perpetual  injunction, 
or  to  settle  the  exact  rights  of  the  parties,"  and  on  which  plain- 
tiff received  five  dollars  damages  for  interference  with  his  ditch  by 
lowering  it  to  prevent  injury  from  overflow,  cannot  operate  as  an 
estoppel  to  the  present  action  to  determine  the  rights  of  the  plain- 
tiff against  the  defendants  in  the  flow  of  the  stream.     (Id.) 

4.  Water  Rights- User  upon  Three  Tracts— Mortgage  op  One 
Tract— Easement.— Where  the  owner  of  a  canal  and  water  right 
used  the  same  habitually  upon  three  tracts  of  land,  one  of  which 
was  mortgaged  to  the  plaintiff,  who  acquired  title  thereto  under 
foreclosure,  the  plaintiff  thereby  acquired  an  easement  upon  the 
other  lands  for  the  use  of  the  mortgagor's  canal  and  water  rights, 
as  to  the  part  thereof  appropriated  to  the  mortgaged  tract;  but 
nothing  more  can  be  justly  claimed  by  the  plaintiff.  (Pendola  v. 
Ramm,  517.) 

5.  Occupancy  of  Other  Tracts— Appurtenant  Water  Right— Con- 
veyance OF  Title  from  Third  Parties.- As  against  all  but  the 
owner,  the  occupancy  of  the  other  two  tracts  by  the  mortgagor, 
upon  which  the  canal  and  water  right  were  used  in  part,  was  suffi- 
cient title  to  make  the  part  so  used  appurtenant  thereto.  It  was 
immaterial  that  these  tracts  were  subsequently  patented  to  third 
parties,  who  conveyed  them  to  the  mortgagor,  from  whom  the 
defendants  acquired  the  title  thereto.     (Id.) 

6.  New  Trial— Statement— Specifications  of  Insufficiency  of 
Evidence.— The  specifications  of  insufficiency  of  the  evidence  to 
justify  a  finding  that  the  plaintiff  owned  the  entire  canal  and  water 
right  as  an  appurtenance  to  plaintiff's  land,  are  sufficient,  where 
they  directed  the  attention  of  the  plaintiff  in  various  ways  to  the 
single  issue  of  fact  as  to  the  habitual  use  of  the  water  in  part  upon 
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plaintiff's  land  and  in  part  upon  the  other  lands  of  the  mortgagor, 
and  where  no  evidence  appears  to  have  been  omitted  on  that 
question.    (Id.) 

7.  Water  Bights— Oonveyancx  to  Corporation— Begulation  of  Use 
—Prescription.— Upon  a  eonstruction  of  the  various  transfers  and 
agreements  mentioned  in  the  opinion,  it  is  held  that  the  plaintiffs 
surrendered  to  the  corporation  defendant  the  right  of  control  or 
regulation  in  the  use  of  the  water  in  question  both  for  domestic 
and  irrigation  purposes;  that  the  charge  imposed  bj  the  defendant 
for  the  use  of  the  water  for  domestic  purposes  was  a  reasonable 
regulation;  and  that  the  plaintiffs  had  not  acquired  bj  prescription 
anj  right  to  take  water  from  the  ditch  of  the  defendant  for  such 
purposes.     (Fuller  v.  Azusa  Irrigating  Company,  204.) 

8.  Water-Rights— Appropriation— FiiJDiNOs—lNSUiTiciENCT  of  Evi- 
dence-Appeal— Law  OF  Case.— Where,  upon  former  appeals,  the 
water-right  appropriated  by  the  predecessor  of  the  defendants  was 
held  limited  to  so  much  of  the  water  of  the  stream  as  was  reasonably 
necessary  for  the  use  of  his  tract  when  the  action  was  commenced, 
and  findings  that  aU  of  the  waters  diverted  by  him  were  necessary 
for  use  on  the  tract,  were  held  unsupported  by  the  evidence,  the  de- 
cision upon  the  former  appeals  is  the  law  of  the  case,  where  the 
evidence  is  the  same  upon  a  third  trial.     (Senior  v.  Anderson,  716.) 

9.  Extent  of  Appropriation— Expressions  of  Opinion.— Expres- 
sions of  opinion  on  the  former  appeals  as  to  the  precise  quantity  of 
water  effectively  appropriated  by  the  defendants'  predecessor,  are 
not  to  be  regarded  as  the  law  of  the  case;  but  the  law  of  the  case 
is  limited  to  the  principles  of  law  stated  as  governing  the  appro- 
priation^ and  to  the  sufficiency  of  the  evidence  to  justify  the  findings. 
(Id.) 

10.  Stipulated  Compromise— Finding  Unsupported.— A  stipulation 
compromising  certain  water-rights  between  the  plaintiffs  and  part 
of  the  defendants  on  a  portion  of  plaintiffs'  tract,  whereby  the  plain- 
tiffs granted  part  of  their  water-rights  thereon  to  them,  and  received 
in  return  a  clear  title  to  the  remainder,  and  reserved  all  rights  as 
against  the  other  defendants,  cannot  support  a  finding  that  the 
plaintiffs  abandoned  all  their  water-rights,  property  and  interests, 
on  that  portion  of  their  tract,  and  had  conveyed  the  same  to  the 
defendants  specified.     (Id.) 

11.  Water-Rights  of  Plaintiffs —Riparian  Ownership— Omission 
in  Findings.— Whether  the  water-rights  of  the  plaintiffs  are  those 
of  appropriators  or  of  riparian  owners,  they  are  equally  injured  by 
the  defendants'  diversion  of  water  which  they  are  entitled  to  use. 
Where  their  riparian  ownership  is  expressly  alleged,  assuming  the  de- 
nial to  be  sufficient,  the  failure  of  the  court  to  find  thereupon  must, 
in  connection  with  the  findings  as  to  defendants'  appropriation  of 
the  water,  be  regarded  as  sufficient  ground  for  reversal.     (Id.) 
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12.  Appropriation— Point  of  Divkrsion— Homestead  Land— Mistaks. 
—Where  the  point  of  diversion  of  the  appropriation  made  by  the 
predecessor  in  interest  of  the  plaintiffs  was  upon  the  homestead 
land  of  another  person,  owing  to  a  mistake  of  the  location  of 
the  boundary  of  their  respective  lands,  the  question  being  one  of 
appropriation  upon  the  non-riparian  lands  of  plaintiffs'  predecessor 
as  against  a  diversion  of  water  above  the  lands  of  both  of  the  par- 
ties, by  defendants'  predecessor,  the  defendants  are  not  in  a  position 
to  attack  the  plaintiffs'  appropriation  on  the  ground  of  an  innocait 
mistake. which  in  no  way  affects  them.    (Id.) 

13.  BUPFLBMSNTAL    COMPLAINT— BaMAOBS   l^B   BlVXBSION— MiSJOINDKB 

OF  Parties.— When  the  plaintiffs,  whose  rights  were  acquired  by 
separate  grants  of  the  lands  of  the  locator  of  the  water-rights  under 
whom  they  severally  claim,  filed  a  supplemental  complaint  in  which 
they  claimed  to  recover  damages  for  unlawful  diversion  of  water 
by  the  defendants,  with  whom  a  compromise  had  been  stipulated, 
as  respects  such  damages,  there  is  a  misjoinder  of  parties  plaintiff, 
who  have  no  joint  or  common  interest  in  the  damages  thus  sought 
to  be  recovered.  (Id.) 
li.  Judgment  upon  Supplemental  Pleadings.— Where  both  the  plain- 
tiffs and  the  defendants,  who  were  parties  to  the  stipulated  compro- 
mise, prayed  in  the  suppl^nental  pleadings  for  judgment  pursuant 
to  the  stipulation,  it  seems  that  judgment  should  be  entered  pursuant 
thereto  as  prayed  for,  if  it  is  not  made  to  appear  that  th3  interests 
of  defendants  not  joining  in  the  stipulation  would  be  injuriously 
affected  by  such  judgment.  (Id.) 
See  Corporations,  4-7;  Damages. 

WILLS. 

1.  Residuary  Devise  to  Pour  Persons— Use  of  Word  *' Between" 
— Division  per  Capita.— Though  the  use  of  the  word  "between" 
primarily  refers  to  two,  it  is  largely  used  in  wills  to  denote  an  equal 
distribution  per  capita  to  more  than  two  persons.  Under  a  will 
which  makes  equal  specific  bequests  to  a  sister,  her  two  daughters, 
and  a  brother,  treating  them  as  distinct  individuals,  a  residuary 
devise  to  be  divided  "between"  them  is  to  be  fairly  construed  as 
intending  an  equal  division  among  the  four  persons  per  capita,  and 
not  as  contemplating  a  class,  either  of  the  mother  and  her  daughters, 
or  of  the  two  daughters.  The  omission  of  the  words  "share  and 
share  alike"  cannot  justify  a  different  construction.  (Estate  of 
Morrison,  401.) 

^.  Specific  Devise  of  Land— Deed— Encumbrance  not  Specified— 
Maxim.— Where  land  is  specifically  devised,  and  the  same  land  is 
granted  two  days  after  the  making  of  the  will  to  the  devisee  and  her 
husband,  without  any  statement  in  the  devise  or  deed  as  to  an  en- 
cumbrance on  the  land,  the  deed  and  devise  should  be  construed 
together  as  indicating  the  intention  of  the  testator  that  the  land 
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should  be  taken  subject  to  the  encumbrance  of  a  mortgage  thereon, 
the  maxim  being  applicable,  that  he  who  takes  the  benefit  must  bear 
the  burden.     (Estate  of  Porter,  618.) 

3.  Ck)VENANT  NOT  IicPLiED.— In  a  spccific  devise  or  deed  of  gift  there 
is  no  implied  covenant  against  encumbrances.     (Id.) 

4.  Encxjmbbancb  not  Chasoeable  to  othee  Land  Specihgally 
Devised.— Whatever  validity  any  deficiency  arising  after  foreclosure 
of  the  mortgage  may  have  as  a  claim  against  the  estate,  the  grantee 
or  devisee  subject  to  the  mortgage  cannot  claim  exoneration  there- 
from by  making  the  amount  of  the  encumbrance  a  charge  upon 
other  lands  specifically  devised.    (Id.) 

5.  Charitable  Bequests —CJodicil— Construction  of  Code.— Under 
section  1313  of  the  Civil  Code,  invalidating  any  devise  or  bequest  to 
any  charitable  or  benevolent  society,  unless  the  will  is  executed  at 
least  thirty  days  before  the  decease  of  the  testator,  if  the  original 
will  containing  such  bequests  was  executed  more  than  thirty  days 
before  the  testator's  death,  the  fact  that  a  codicil  relating  wholly 
to  other  matters  was  executed  within  less  than  thirty  days  of  the 
death,  will  not  invalidate  the  charitable  bequests.  (Estate  of  Mc- 
Cauley,  432.) 

6.  Bepubucation  of  Will  by  Codicil— Bequests  not  Bevobzd.-- 
Although  the  codicil  has  the  effect  to  republish  the  will,  as  modi- 
fied by  the  codicil,  and  that,  for  some  purposes,  the  wUl  speaks  as 
of  the  date  of  the  codicil,  it  does  not  so  speak  further  than  the 
statute  expressly  requires;  and  it  is  not  inconsistent  with  the 
statute  and  the  codicil  that  the  charitable  bequests  not  revoked  by 
the  codicil  should  stand  as  made  of  the  date  of  the  original  wiU. 
(Id.) 

See  Estates  of  Deceased  Persons;  Mew  Trial,  1;  Trusts,  5,  6,  8. 
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